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LORD  CHANCELLOR  HARDWICKE: 


COMPRISING 

amREcnoNs  of   statement  and   extracts  of  the 

DECREES  AND  ORDERS  FROM  THE  REGISTRAR'S  BOOKS. 

REFERENCES  TO  THE  CASES  CITED, 
SUBSEQUENT  DETERMINATIONS  ON  THE  SEVERAL  POINTS, 

SOME  MANUSCRIPT  CASES, 
~  NEW  MARGINAL  NOTES, 

AND  A  COPIOUS   INDEX. 

By  ROBERT  BELT,  Esq, 

or  THE  INNER  TEMPLE,  BARRISTER  AT  LAW,  AND  A  COMMI88IONER 

OF   BANERUPTB. 


THE  SECOND  EDITION^ 
WITH    CONSIDERABLE  ADDITIONS. 


LONDON: 


PRiNTBD    FOR   R.  PHKNBY,  LAW   BOOKSELLER  AND 
PUBLI8HBR5    INNER   TBMPLB^IViNE. 

1825. 


W.  TOFLE,   PRINTER,  67,  CHANCERY  LANE. 


DEDICATION  TO  THE  FIRST  EDITION. 


TO  THE   RIGHT   HONOURABLE 


JOHN  LORD   ELDON> 


LORD    HIGH   CHANCELLOR, 


8cc.  Sec.  &c. 


YOUR  Lordship*s  having  honoured  this  Pro- 
duction with  so  peculiar  a  sanction^  will  ever  be 
to  me  a  source  of  the  greatest  satisfaction. 

I  have  certainly  endeavoured  with  all  industry 
to  make  it  useful ;  and  it  is  that  endeavour  alone 
which  can  embolden  me  to  hope  that  its  defects 
may  be  treated  with  indulgence. 

Your  Lordship  and  the  Profession  are  aware 
that  the  valuable  Reports,  to  which  my  Work  is 
a  Supplement,  have  long  required  an  attempt  of 
the  kind ;  and  hence  it  has  for  many  years  been 
my  employment  to  supply  their  deficiencies. 

In  this  pursuit  I  have  frequently  had  to  trace 
several  Causes,  through  a  long  coui*se  of  time,  to 
their  ultimate  result ;  and  I  have  enriched  my 
humble  labours  with  the  Language  of  the  Court, 

a  2  by 


IV 

by  giving  Extracts  from  its  Decrees  and  Orders 
at  one  of  its  best  periods. 

In  doing  this,  my  hope  has  been^  that  the 
double  purpose  may  be  answered  of  illustrating 
the  Cases  with  which  those  Decrees  and  Orders 
are  connected,  and  of  affording  useful  Precedents, 
that  the  Bar  may  be  facilitated  in  the  preparing 
of  minutes  to  carry  into  effect  the  Judgments  of 
the  Court  in  other  instances* 

I  have  likewise  inserted  a  few  Manuscript 
Cases,  which  I  trust  will  add  to  the  value  of  the 
Work. 

Your  Lordship^s  gracious  desire,   "  that  the 
publication  of  my  Work  might  be  a  Gift  from 
yourself  to  the  Professions^  will  never  be  effaced 
from  my  grateful  remembrance. 

From  your  Lordship*s  liberality  the  Publication 
is  derived ;  and  to  your  Lordship  the  Work  is  in- 
scribed. 

I  have  the  Honour  to  be. 
My  Lord, 

With  the  utmost  respect, 
Your  Lordship*s  ever  faithful  and 
Obliged  humble  Servant, 

ROBERT  BELT. 

15,  New  Boswell  Courts  Lincoln* s  Inn, 
March  27,  1817. 
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The  Author  is  unwilling  to  dismiss  his  fVorh, 
without  Acknowledgments  to  the  Registrars  of  the 
Court,  and  the  Gentlemen  in  the  Report  Office^  for 
the  Facilities  always  afforded  hy  them  to  every 
Member  of  the  Bar  in  the  Investigation  of  its 
Records. 

15,  New  Boswell  Court,  LincoltCs  Inn, 
Sist  March,  1817. 
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SUPPLEMENT 

TO  THE 

REPORTS  IN   CHANCERY, 

OP 

FRANCIS    FESEY,  Senior. 


Lee  versus  D'Aeanda  [and  Cox]  Hil.  Vac.     VOL  I 

1746-7.  W^' 

Page  1 

(Reg.  Lib.  1 746.  B.  fol.  369.)  S.C  3  Atk.  4i9. 


Notes  and  Observations. 


T 


HE  report  in  Atkins  states  the  Covenants  near-  Husband  cove- 
ly  verbatim  with  the  Registrar's  Book.  nants  to  give 

They  were  as  follows  :  ^^  In  consideration  of  the  o'/will  iO(>o/. 
"  intended  marriage^  imd  of  the  marriage  portion  at  his  death  if 
""  of  Martha  DAranda,  and  for  the  making  a  sl^e  survive  him, 

°         but  dies  mtes- 

^^  provision  for  the  said  Martha^  Charles  Henry  tate  She  is  not 
"  Lee  doth  covenant  that  he  will  in  his  lifetime^  entitled  to  her 
"  either  by  his  last  will  or  by  some  good  and  ^j^^^^  in^^Iddi- 
^  sufficient  assurance  in  the  law^  grant  to  Mar-  tion  to  her  claim 
"  tha^  or  Elizabeth  UAranda  the  mother,  or  her  ^^f  ^^  cove. 

nant 

^  executors  or  administrators,  in  trust  for  the  said 
^Martha,  and  for  her  sole  and  separate  use, 
^  1000/.,  to  be  paid  to  the  said  Martha  after  the 
^  decease  of  Charles  Henry  Lee,  in  case  she  shall 
"^  survive  him." 
^^  And  in  case  Charles   Henry  Lee  shall  not,      [    2    ] 

B  ^^  by 


i 

i. 


2  Supplement  to  the  Reports  in  Chancery 

Lkb  «  by  ^iu  Qj.  otherwise,  in  his  lifetime,  assure  to 

D*Aranda      *^  Martha  the  said  1000/.,  that  then  the  execu- 

[and  Cox]      ^^  tors  OF  administrators  of  Charles  Henry  Lee, 

Hil.Va.  1746-7.  u  gh all,  within  the  space  of  six  months  next  after 

"  the  decease  of  Charles  Henry  Lee,  pay  to 
''  M€fr$ha  D'Jranda  the  sum  ef  1000/.  [in  case 
"'^  she  survived  him]  to  and  for  her  own  use  and 
"  benefit.''    R.  L. 

The  Court  declared  that  the  Defendant  Mar- 
tha  was  not  entitled  to  the  sum  of  1000/.  by 
virtue  of  the  marriage  articles  as  a  debt  out  of 
the  Intestate's  estate,  and  also  to  her  distributory 
share  by  virtue  of  the  statute,  &c.  in  case  such 
distributory  share  should  amount  to  1000/.,  or 
any  greater  sum.  And  after  the  usual  decree  for 
an  account,  it  waa  ordered^  ^^  That  the  Master 
"  should  state  the  amount  of  the  surplus  of  the 
Intestate's  personal  estate  two  ways,  viz.  with 
a  deduction  of  the  sum  of  1000/.  (mentioned 

in  the  wrticka)  aa  a  ctebt,  wd  withwt  a  deduc- 
"  tion  of  a»y  sueh  debt."  Hewrving  further  di- 
Feption^t.    R.  L, 

T%e  o«ifie  cited  in  the  report  ce^lled  Oliver  v. 

Br^kwet  is  OUvp-  V.  Brichkmd^  3  Jtk.  4&0 : — 
Barret  ¥•  Bec^ord,  cit  ibid,  is  in  I  Vea^  519. 

Lord  Ejupon  C.  pbi^eryed,  that  L^  v.  D'Aran- 
da,  and  Bhmfy  v.  ff^idmore,  (I  P.  fV.  384.)  re- 
main unimpeacbed,  ootwithstandiisig  fftf^m^  v. 
Mica,  I  Bro.  129.,  and  JJfevese  v.  Pontet,  Fmch's 
Free.  CAw  24a  See  in  Garth^hwe  v.  ChaUe,  10 
re«.  13, 14. 
A  k  .?  i:^         As  to  the  Cases  of  Satisfactiw,  Pbrforhancb, 

As  to  the  dis-      ^  _  •      •      ,      «    .  \%         j    •      ikir 

tinctionbe-^  o^*  see  the  pnncipal  of  them  coUectea  m  Mr. 
tween  cases  of  Cox's  note  to  Blandy  V.  tVidmore,  1 JP.  IV.  324., 
and^^W?Perw  ^^  ^^  Garthshore  v.  Chatie,  10  ^e^.  1.  ^c. 

Jbrmance,  &c.  Note 
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Note  paiticalarty  in  the  latter  case^  the  ela-  ^« 

bQrate  judgment  of  Lord  EUim  C.  containing  bis     i/i^'S^t, 
Lordship's  Talnable  observHtioiM  on  the  prinoipal      [and  Coxl 
case  of  Lee  v.  DAranda  and  Cox,  as  well  as  on  HilVa.  1746-7. 
the  various  others. 


Scott  ver$u$  Merry,  Hil.  Vac.  1746-7.        VOL.  I. 
(Reg.  Lib.  1746.  B./oL  473.)  fI^. 

NoTBS  AND  Observations. 

Tn  bill  prayed  that  such  of  the  Defeiidants  as  Plaintiff  having 
were  entitled  to  the  equity  of  redemption,  might  ^j^^  ^^^ 
either  redeem  or  be  foredosed ;  and  that  the  fe-  agreement  in 
lease  of  the  equity  of  redemption  riven  to  Merry  fevour  of  the 

•--U-.    K  ?       -J  is^^   1      i.  •     ..    ^if   Defendant  Af. 

ought  be  set  aside,  as  fraudulent  agamst  the  f^^  purchasing 

Piaintlu.  the  assignment 

The  Defendant  Merries  answer  insisted  upon  b^^jK' 
having  an  assignment  of  the  mortgage,  on  pay-  himself  a^  an 
ment  only  of  the  sum  of  227/1 10*.  in  pursuance  of  «^^^«^oo>  nKkt 

.1  .  notice,  not  al» 

the  agreement.  lowed  to  take 

This  answer  is  entered  as  read  at  the  hearing,  advantage  of  it 
together  with  the  deeds  stated  in  the  pleadings  g^^^'SSS 
and  several  letters  relative  to  the  purchase  under  fore  of  a  parol 
the  asreements,  3cc.    The  cause  was  terminated  agreement  tead 

g.      ^  ^  _     _^  icainst  him  un- 

by  consent.  deTiese  dr. 

Vhe  decree  referred  it  to  the  Master,  to  take  an  cumstances  (i). 
account  of  vhat  was  due  to  the  Plaintiff  on  the      f    4    ] 
principal  sum  of  240/.  (which  he  had  paid  for  the 
assignment  (with  interest  at  S^per  cent,  from  the 

t&ncf  of  its  advancement,  and  to  tax  him  his  costs 
of  the  ejectment  brought,  and  in  that  court. 

B  2  And 
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Scott  And  it  directed  that  the  Defendant  Merry  should 

Umr,        P^y  ^^^  result  within  six  months  from  the  date  of 

Hfl.Va.  17411-7.  the  report^  whereupon  the  Plaintiffshouldre-convey 

and  re-assign^  8^0. 

It  appears  that  Merry  had  filed  a  cross  bill^ 
which  was  by  consent  dismissed  without  costs. 

Richards  v.  Syms^  cited  in  the  Report,  is  in 
Bam.  Ch.  Rep.  90.  and  2  Eq.  Ca.  Ab.  617.  pi.  2. 

(1)  Lord  Hardwicke,  in  Richards  v.  Syms^ 
stated  a  point  which  would  have  assisted  the 
Defendant  here  if  requisite^  viz.  that  a  person  may 
rebut  an  equity  as  a  Defendanty  in  many  cases 
where  he  cannot  sue^  and  claim  an  equity  as  a 
Plaintiff.  See  also  {as  to  this  point)  in  Wollam  v. 
Heam,  7  Ves.  211^  Sgc.  and  Cadman  v.  Horner^ 
18  Fes.  10—12.  Savage  v.  Braeksopp,  ibid.  335. 
Garrard  v.  GrinUng^  2  Swanst.  244. 


VOL.  I.  Cartb  t?er«i5  Ball,  E.  T.  1747. 


^^  (Reg.  Ub.  1746.  A.  pi  704.) 

qood  Tide.  NOTBS  AND  ObSBRYATIONS. 

¥kar  faflingiD  NOTWITHSTANDING  what  is  8tat«d  in  the  report 

?  ■?!*  ^  ^i^^  of  the  non-admission  in  evidence  of  the  grant  or 

modns  set  op,  endowment  m  1209,  it  appears  from  Reg.  Lib. 

which  was  good  that  there  were  read  at  the  hearing  (inter  alia)  a 

in  its  njore,  ^^^  ^j  ^j^^  registry  of  the  Bishop  of  Lincoln,  of 

thou^  imper-  *^^  endowment  of  the  vicarage  in  1209 ;  and  an 

fectly  pleaded,  extract  from  a  roll  of  institutions  to  benefices  re- 

may  yet  recover  maining  in  that  registry. 

in  that  suit  the  »•  l      j          »:•  ^         -x  j  •     .u              ^     •       .. 

arrears  due  un-  Richards  V.  EivanSy  Cited  in  the  report,  is  at  p. 

der  such  a  mo-  39.  of  the  volume. 

du..(i)  (1)  ^The 


w 
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(1)  The  case  of  tythes  is,  however,  peculiar; 
for  a  IHeuntiff  in  a  bill  for  specific  performimce  of 
an  ai^reement  which  he  cannot  substantiate,  is 
not  lallowed  to  resort  to  a  different  agreement 
proved  or  set  forth  by  a  Defendant.    Vide  Legal 
V.  ARUer,  2  F'esejf,  299.  and  Mortimer  v.  Or- 
chard,  2  Fes.  Jun.  243.    But  nevertheless  a  De- 
fendant may,  in  such  a  case,  have  a  decree  on  the 
agreement,  such  as  he  has  proved  it  to  be.    F\fe 
V.  Ckttftan,  13  Fes.  546.  and  Gtvynn  v.  Lethbridge, 
14  Fes.  585.    In  the  case  of  Durani  v.  Durante 
nevertheless  (1  Cox  Ch.  Ca.  58),  parties  having 
prayed  the  execution  of  a  settlement  which  had 
been  prepared,  and  professed  to  carry  marriage 
articles  into  execution ;  vaiAJinding  at  the  hearing 
that  it  varied  thei^efrom  to  their  pr^dice,  the  Court 
gave  them  a  relief  mare  beneficial  than  they  prayed, 
and  decreed  the  articles  to  be  carried  into  execu- 
tion by  a  settlement   more   agreeable  thereto. 
Durant  v.  Durant,  1  Cox.  Ch.  Ca.  58. 


Cartb 

vertUM 

Ball, 

E.  T.  1747. 


Elton  versus  Elton,  E.  T.  1747. 
{Reg.  lAh.  1747.  A.fol.  396.) 

Notes  and  Observations. 

The  bill  dismissed.    Reg.  Lib. 

So  Atkins  V.  ERccochs,  1  Atk.  500.  and  Gar^ 
httt  V.  Hilton,  ibid.  381.  which  are  cited  also  in 
the  report.  It  must,  however,  be  noticed,  that 
Lord  Ahanley,  when  M.  R.,  made  a  distinction 
between  the  case  of  a  legacy,  and  that  of  ^resi- 
due ;  and  held  that  a  share  of  a  residue  vested  in 

a 


VOL.  I. 
Page  4. 

S.C.I  Wil6.169. 
and  3  Atk.  604. 
quod  vide. 

Devise  of  1500/. 
to  a  grand- 
daughter to  be 
at  her  own  dis- 
posal, if  she 
married  with 
consent  and  not 
otherwise.    She 
died  at  1  By  not 
having  been 
married.—* 

Held, 
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Elton  a  party,  unto  whom  it  ww  directed  by  will  to  be 

^^  ^f^Qsferr^  '-^  immediately  qfter  hermatriage^  al- 

S.  %  1747.  tthoiigb  9be  died  unmarried.    Booth  v.  Booth,  4 

[  *6    ]  jT^.  399.    His  Honour  seems  to  have  decided 

Sstfng  defend-  **^*^  ^^^^  S^^^  consideration ;  obfKirving  that  every 
ed  on  her  mar-  intendment  waft  to  be  made,  against  holding  a 
riage,  and  her    jjj^  ^^  jj^  intestate,  who  sits  down  to  dispose  of 

therefo!^,  iot'  *h^  vendue  pf  hiij  property.  See  Hia  Honour's 
entiUed.  distinctipii  qf  t|iQ  Qa^c  before  t^im  from  the  prin- 

cipal onpy.  Atkins  v.  Hiccoeks,  &c.  in  4  f^es.  406. 
ffard  v.  TVijg,  cited  p.  5. 19  iq  3  ^h.  505. 


VOL.  I.       Welford  f;enu5  Bezelbt,  May  23, 1747* 
^-^  (/Je^.  lib.  1746.  S./o/.  865.) 

S.C.3Atk.503.  ^-  ^ 

See  ibid.  501.  N0TE8  AND  OBSERVATIONS. 

A  mother  agree-  (1)  LoRi>  ffordwicke  States  it  as  undeniable 
ing  to  give  her  from  the  evidence,  that  the  mother  knew  the  con- 
Sh^SlhT^'  tents.  She  had,  however,  in  her  answer,  denied 
daught^f *8  roar-  knowing  "  whether  the  articles  were  to  the  effect 
riage^rticle  was  "  charged  in  the  bill ;  she  never  having  fiad  any 

to  be  settled  for  .,  ^  ^      j      1/  ^  ^l         ^  j 

herseparateuse.  counterpart,    duplicate,  or  copy,  thereof;    and 

decreed  to  per-  "  moreover,  denied  that  the  articles  were  executed 

S^Lto  "  with  her  approbation.''    Reg.  Ub. 

tho^e  articles  OS  (2)  In  the  report  of  Atkins,  Lord  ffordwicke 

a  witi^essCiXshe  says,  "  The  word  *  Party"  in  the  statute  is  not 

contStf)lttuf-  "  t<>  ^«  construed  '  Ptxrty  to  a  deed'  but  Person 

iicient  evidence  ^^  in  general;."    See  likewise  the  report  in  Fesey. 

of  tbe^re^.  ]y|j.  BarQU  ^e  alsQ  says,  in  Stokesi  v.  Moore  and 

^lent  therein       w,r.^      •■     ^    %wt   ^^«  .,.       ..  ,,« 

recited  within  Wife,  1  P.  ^,  771..  note  (1).  ''  The  i^ature 
the  Statute  of  «  required  by  the  statute  is  to  have  the  eflBeot  of 
Sgh^she  was  "  giving  authentioity  tp  the  whole  instrument ; 

not  "  and 
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^  and  where  the  name  is  inserted  in  such  a  man-      Welford 
"ner  as  to  have  that  eflFect,  it  does  not  much      ^^^^^ 
"  agnify  in  what  part  of  the  instrument  it  is  to  be  May  23, 1747. 
^^  found ;  as  in  the  formal  introduction  to  a  will."      L    ^    ] 

The  original  decree  had  directed  the  Master  to  "^J^^*^  *^™^  * 
enquire^  on  what  account  the  entry  of  the  1000/.  (2)  ^       ^™ 
was  made  in  the  pwrtnership  books,  and  what  was  Mutual  credit 
the  consideration  thereof;  and  what  each  of  the  ^^hipw^- 
parties  really  and  tmty  advanced  on  accduat  of  ment, 
the  partnership.    Upon  the  present  appeal  this 
part  of  His  Himour*s  decree  was  reversed ;  the 
Conrt  deolaringy  '^  It  appeared  that  the  entry  of 
""  1000/.  credit  given  the  DefendUnt  J.   W.  in 
^  the  partnership  books,  was  upon  account  of  the 
''  sum  of  1000/.,  the  Defendant  J.  W:%  wift*s  por- 
''  ti<m,  thai  remaining  in  the  bands  of  her  mo- 
« ther." 

The  Court  declared,  that  the  Defendant  J.  JV. 
'*  ought  to  inde&mify  the  said  H.  B.  in  respect  of 
""  what  she  should  pay  for  the  1000/.  and  interest, 
^  so  for  as  it  should  appear  he  had  received  sa- 
^  tisfiiction  for  the  same  in  the  partnership  ac- 
^O0unt:  his  Ixnrdship  reserving  any  directioisi 
'^  Covcfaing  that  indeiniiity  until  after  the  Master 
^  should  have  made  his  reports  But  iti  case  the 
''said  H.  B.  should  pay  the  said  1000/.  and 
"^  wterest,  putsoant  Co  His  H^nour^s  decree,  then, 
""  it  waa  ordered,  tliaC  tte  De£endantt/.  fF.  should 
^  pay  so  siucb  money  as  the  sum  of  1000/.  and 
''  mterest  should  amount  to  into  the  Bank,  &Ci 
*^  withovt  prejudice  on  eithei*  side.**    Reg.  Lib. 


Whelp 
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VOL.  I.     Whelpdale  ver$tis  Cookson,  E.T.  1747.(1) 
]^^^,  -       {Reg.  Lib.  1748.  B./ol.  552.) 

Notes  and  Observations. 

Trustee  not  to  (1)  It  appears  that  the  cause  was  heard  at  this 
denvc  advan-^^^  *i™^^  ^^^  ^  decree  made^  although  it  is  not  en- 
chase of  Trust  •  tered  in  Reg.  Lib.,  and  that  the  reason  of  this 
Property.  ^^^^  that  the  Plaintiff^  who  lived  in  Cumberland, 

had  died  before  the  hearing,  although  it  was  not 
known  at  the  time.  The  suit  therefore  having 
abated,  the  decree  becatne  void.  The  cause, 
however,  having  been  revived,  was  heard  on  the 
3l8t  of  January  1749.  See  Reg.  Lib.  1748.  B. 
552.  It  appears  from  thence  that  there  was  no 
charge  in  the  bill  as  to  the  point  mentioned  in 
the  report,  although  the  decree  cites  it  as  a 
question  arising  in  the  cause.  The  bill  was  filed 
by  a  Creditor  against  the  Defendants  as  Executors 
and  Trustees ;  and  after  praying  an  admission  of 
assets,  or  an  account,  &c.  prayed  the  specific 
performance  of  an  agreement  relative  to  the  pre- 
mises in  question.  It  stated  for  this  purpose, 
that  the  Plaintiff  having  obtained  judgment  by 
default  against  the  Defendant  Cookson  in  an  ac- 
tion, and  intending  to  execute  a  writ  of  enquiry 
thereon,  was  dissuaded  by  him  from  doing  so ; 
and  prevailed  upon  by  him  to  prosecute  an  eject- 
ment at  her  own  expence,  upon  the  demise  of 
Cookson  and  others,  to  recover  the  property  in 
question,  the  benefit  of  which  it  was  agreed,  by 
writing,  she  should  have  towards  her  debt.  It 
then  stated  that  judgment  being  signed  therein,  &c. 
I  ^  J  that  the  Sheriff  delivered  possession  to  the  De- 
fendant, 
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fendant,  in  trust  for  the  Plaintiff^  but  that  he  re- 
fused to  pay  the  debt,  or  turn  over  the  property 
to.  her. 

The  Defendant  Cookson  admitted  signing  the 
agreement  under  circumstances  palliating  his  own 
conduct.  The  Defendants  in  general  insisted, 
that  it  being  necessary  to  dispose  of  their  Testa- 
tors  real  estate,  they  ordered  the  premises  in 
question,  and  some  others,  to  be  sold  by  auction 
together ;  but  that  no  one  chusing  to  bid  for  the 
same  together,  they  were  put  up  separately,  and 
103/.  being  the  highest  price  bid  for  the  premises 
in  question,  whereon  one  Mr.  fF.  B.  bid  104/. 
on  account  of  the  Defendant  Cookson,  and  no 
more  being  bid  for  the  same,  he  was  reported  the 
best,  purchaser ;  and  that  the  premises  were  con- 
veyed by  the  Defendants  to  ff^.  B.  and  his  heirs, 
in  consideration  of  that  sum,  and  were  afterwards 
conveyed  by  him  to  the  Defendant  Cookson,  who, 
^  insisted  that  the  said  purchase  was  an  honest 
^^  one.  and  for  a  valuable  consideration ;  and 
^  hoped  to  have  the  benefit  thereof."*  He  stated 
also  that  he  had  laid  out  a  considerable  sum  in 
improving  the  premises. 

The  decree  after  directing  the  usual  accounts, 
&c.  and  also  that  the  late  Plaintiff's  estate 
should  be  in  the  first  place  paid  such  costs  as  she 
had  been  put  to  in  the  ejectment,  proceeded 
thus:  ''And  a  question  arising  in  the  cause, 
^  whether  a  purchase  insisted  upon  by  the  De- 
^  fendant  Cookson  to  have  been  made  of  part  of 
*^  the  said  premises  in  question,  called  the  Green 
Dragon,  ought  to  stand  or  not,  the  said  De- 
fendant Cookson  being  a  Trustee ;  his  Lordship 
''  declared^  that  the  same  ought  to  be  put  up  to 

"sale 


u 
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Whslpdalb    *^  sale  before  the  said  Master^  in  case  the  majori<;y 
^*riU8        <€  ^f  ^jjg  gg^i J  Creditors  make  their  electioti  before 

E.  T.  1747.     "  *ha  Master  whether  the  same  shall  be  put  up 

^^  to  a  new  sale  or  not ;  and,  if  the  majority  of 
^  the  said  Testator^s  Creditors  shall  el^ot  that  the 
^  same  shall  be  put  up  to  a  new  sale,  then  it  is 
^  ordered  i^nd  deereed,  that  the  said  premises^ 
^  called,  &c.  shall  be  sold  with  the  approbation^ 
^  &c.    And  the  said  Master  is  also  to  take  an 
^  account  of  the  rents  and  profits  of  the  said 
^  premises  accrued  since  the  said  Testatot's  deaths 
^  which  have  been  received  by  the  Defendant 
^  Cooksan,  or y  kc.  but  in  such  case  the  said  rentd 
^^  and  profits,  and  money  arising  by  the  said  sale, 
^^  are  to  be  applied  in  the  first  place  to  reimburse 
^  the  said  Defendant  what  he  has  paid  towardis 
^  his  purchase  money,  with  interest  fof  the  same 
^  at  the  rate  of  4  per  cent,  per  annnm,  from  the 
•^  respective  times  of  payment  thereof,  and  also 
^  what  he  haa?  laid  out  for  lasting  improvements, 
^  with  interest  for  the  sftme  at  4  per  cent.  &jc.^  for 
which  purpose  the  Master  wacr  to  take  an  ac* 
count    But  in  ease  the  majority  of  the  Creditors 
should  elect  that  the  purchase  made  by  the  said 
Defendant  should  stand,  then  he  was  to  account 
before  the  Master  for  the  purchase  money  at  the 
rate  he  bought  the  said  estate,  and  was  to  retain 
the  rents  and  profits  from  the  time  of  sfuch  pur- 
chase, &c.  Reg.  Lib. 

Although  thene  is  no  positive  rule  that  a  TVns- 
tee  to  sell  shall  not  in  any  case^  be  bimrself  the 
purchaser,  masnmch  as  he  is  not  prechided  from 

r  11  ]  entering  info  a  new  contmet  i^ltfa  his  cestwff  que 
Trust,  yet  fae  ii»  not  pemiMfed  i»  any  other  emt 
to^  midce  a  profit  to  IfhmMtf .    ff^fAckcoie  r.  L0m)- 

rence^ 
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rmotj  8  Fes.  Jun.  740.    Upon  which  see  Lord    Wbelpdmjm 
Sldam  C:b  obfienrations,  6  Fes.  626.  c^!^!!!^!^. 

The  parcham  in  Coles  v.  TVecot/dcb,  9  Fes.  234.  g.  T.  1747. 
was  supported  upon  the  ground  of  a  distinct  and 
dear  contract  with  the  cestuy  que  trusty  he 
haying  the  fullest  information^  and  having  the 
sole  management ;  the  Trustee  being  passive  as 
to  the  latter  circumstance.  Fox  v.  Macreth,  2 
Bhp.  400,  and  affirmed  on  appeal  in  Dam.  Proc. 
in  1791 9  is  considered  as  a  leading  case  in  support 
of  the  Rule  that  a  TVustee  for  sale  shall  not  take 
advantage  of  his  situation  so  as  to  purchase  for 
his  own  benefit. 

To  set  aside  such  a  purchase  it  is  not  incum- 
bent upon  the  party  to  show  that  the  trustee  has 
made  an  advantage,  8  Fes.  348 ;  but  it  is  in  the 
choice  of  the  cestuy  que  trusts  to  judge  for  them- 
selves whether  they  will  take  bach  the  property 
or  not^  6  Fes.  627 ;  so  that  in  such  a  case  the 
trustee  can  never  be  allowed  to  retain  an  advan- 
tage, hut  may  suffisr  a  loss,  lister  v.  Lister y  6  Fes. 
C31.  and  the  principal  Case  ubi  supra. 

Thki  dootriae  is  not  conibed  to  IVnstees,  but 
otenda  to  Assignees  under  Commissions  of  Bank^ 
mpt,  Selieitors,  Agents,  and  i&  short  all  persons 
having"  te  confidential  character,  ex  parte  Lacey^  6 
Fhs.  625 ;  ^  parte  Hughes ;  ex  parte  l^/on,  ibid. 
617;  er  parte  Atwood  and  Owen  r.  Foulkes^  cited 
lU^  690,  note  (b) ;  ex  parte  James,  8  Fes.  337. 
See  M*Enzie  v.  York  Buildings  Company ^  Dean. 
Proe.  elted  6  Fes.  630  in  the  note.  Also  Gfibson 
V.  Jleyes^  6  Fes.  266.  0^ood  v.  Downes^  18  Ves. 
120.  and  Montesquieu  v.  Sandys,  18  Fes.  303,  ^c. 
318^  ige.  Node,  the  principle  being  as  above,  it  [  12  ] 
seems  that  the  sale  being  by  Auction  makes  Ho 

difference 
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Whslpdalb 

versus 

Cook  SON, 
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difference.  See  8  P^es.  348,  with  some  observa- 
tions of  Lord  Eldon  C.  on  this  pa^rticular  case  of 
IVhelpdale  v-  Cooksan.  Et  vide  in  Nelthorpe  v. 
Penny  man,  14  Fes.  517. 

The  substance  of  the  decree  in  this  case  is 
shortly  stated  in  a  note  to  5  Fes.  Jun.  682  ;  but 
the  Author  of  this  Work  has  given  the  above  ex- 
tract rather  more  at  length  on  account  of  fFhelp- 
dale  V.  Caokson  having  been  doubted  by  very  high 
authority,  with  reference  to  the  note  in  5  Fes. 
above  referred  to.  See  per  Lord  Eldon  C.  6  Fes. 
628,  and  8  Fes.  349. 


VOL.  L 

Page  9. 

S.C.3Atk.609. 


I^egacv  to  J.  F. 
the  principal  to 
be  paid  as  her 
executon 
BhouU  judge 
neceiaary  for 
him  I  but  that 
he  should  not 
give  it  to  his 
wife  I  and  if  he 
died  without  is- 
sue, that  it 
should  revert  to 
Testatrix's  &- 
mily :  giving 
interest,  how- 
ever, in  the 
**  mean  time  for 
"  what 

t   13  ] 


Flanders  versus  ClarKj  E.  T.  1747. 
{Reg.  Lib.  1746.  A./ol.  656.) 

Notes  and  Observations. 

The  legacy  was  given  by  M.  F.  "  to  her  son 
J.  F.  to  he  paid  to  him  by  her  executors  therein 
named^  at  such  time  and  in  such  proportions  as 
they  should  jtu^e  necessary  /or  him^  Sgc.  Sgc. 
But  in  the  mean  time,  she  directed  her  execu- 
tors by  half  yearly  payments  to  pay  him  interest 

^^  at  the  rate  of  5  per  cent,  for  such  parts  of  the 

«'  said  principal,  as  should  from  time  to  time  con- 

^^  tinue  in  their  hands,  till  the  whole  was  paidJ* 

Reg.  Lib. 
The  surviving  executrix  directed  (by  her  will) 

the  legacy  to  be  paid  within  two  years  from  her 

own  death. 

See  also  the  report  of  the  judgment  in  3  Atkins, 

509- 

Lord 


c< 


it 


a 


cc 


of  Francis  Vesey^  Sen,  15 

Lord  Hardwicke  there  adds,  **  Her  intention      Flakdebs 
^  seems  to  be  that  her  executors  should  have  a        ^^^ 
"  power  of  paying  the  whole,  or  a  part,  as  the     e.  t.  1747. 
*^  trade,  dealings,  or  occasions  of  the  son  should  ^ 
"^  require ;  and  that  he  might  dispose  of  this  as  he  <»  Continue  hi 
'^  thought  proper :  but  that  while  any  part  of  it  "  the  executors 
«  remained  in  the  executor^s  hands  it  should  be  "  ^f^  V^.^ 
subject  to  the  will."  A  but? Wing 

As  to  such  remote  limitations  of  personalty  as  executor  directs 
would,  if  applied  to  real  estate,  create  an  intail,  and  {^^y  within  ^ 
the  consequent  vesting  of  such  bequests  in  the  two  years, 
first  taker,  see  Mr;  Sanders's  note  to  Hodgson  v.  ^^^  discietion- 
Bussey,  2  Atk.  89,  and  Feame's  Exec.  Dey.  144.  survivod  haviog 
161.  167,  et  sea.  Et  vide  Butterfieldy.  Butter-  been  given  to 
>W,  1  Ves.\2Q,  etpost,%\.         •  "^.^.t^ 

the  whole  pro- 
perty vested  by 
the  direction. 

•  — 

RiDOUTver^wj  Paine,  May  1747*  VOL.  I. 

{Reg.  Lib.  1746.  B.  fol.  508.)  P^^Ho. 

S.C.dAik.48d. 

Notes  and  Observations. 

S^  the.  report  in  Atkins  for  a  full  statement  of  Devise  of  aZZ  <^ 
the  caJBe,  arguments^  and  decree.  l^"^^^  ^^ 

Thp  statement  there  agrees  with  Reg.  Lib.  ex-  Goods  and  Real 
cept  in  tije.  words  immediately  following  the  devise  Estates,  wiu 
for  life  to  the  Testator^s  Sister.  In  Reg.  Lib.  they  J^^^id  to?" 
are  as  follows :    '^  And  affer  the  death  of  the  said  inheritance  in 
"  Mzahethy  and  the  said  Mary^  the  said  Testator  thelands^dnd. 
"  gave  the  said  Farm  and  Lands  at  Ovingdean.*^      S§ioughthe  de- 

lliis  seems  material^  as  the  words  thus  omitted     [    14    1 
indude  the  moiety,  which  had  been  settled  on  the  ▼"««  l«d  a  Je- 

m  •   ^.  V   ni .     »   A  i_  i*  •   •   ^  11        ▼>«€  of  an  estate 

Ramtiff  Elizabeth  by  way  of  jomture,  as  well  as  ^^  u^  j^  p^^  ^ 
the  two  Moieties  of  the  unsettled  part.    The  de-  the  latter,  (i) 

cree. 


44  Supplimenfto  the  Reports  in  Chancery 

RiDovT       eree>  which  \»  accurately  stated  in  AHoms,  proceeds 

P^«         on  this  ground.    Chester  v.  Chester,  cited  by  Lord 

May  m?.      Hardwickey  is  in  a  P.  fV.  66—63.  Add  to  which 

what  appearo  1  Fes.  228 — ^2  Fe*.  48,  &c.- 

Cowp.  808*  299.  Prec.  Ch.  202,  and  7  Fes.  541,  &c. 
Award  mmy  be  See  2  Fef.  page  11.  SedvideSteffv.  Andrews, 
^:t.lS:''  2  Maid.  Rep.  6. 

mistake  in  hei 

or  law*  »■ 

VOL.  I.     City  of  London  versus  Nash,  Ma^f  IT^?^ 
j^j^^^  (JS^-  I^ib.  1746.  5. /i^/.  475.  entered  Mayer 


NOTBS  AND  ObSBRVATIWIB. 


Lcwoe,covc-         See  this  case  reported  rather  more  fully  in 

iiantingtor«-       ^/ju^ir 
^i»2<f  several         ^f'WW^- 

houses^  does  not  (1)  ^^  The  Court  declared,  it  appeared   that 

^h^w  **'  ^^  "  Greaves   the  Lessee  was  only  an  agent  and 

and^rcpairtftg  "  trustee  for  the  Defendant  Nash,  in  contracting 

o<^«;  although  <<  for  and  accepting  the  said  lease,  and  that  the 

«"nSi^^ue  ''  t"^®  \nt&at  and  meaaiDg  of  the  contract  of  the 
directed*  of  '^  8th  of  December  1736,  and  also  of  the  said 
quantum  damni-  €c  j^^gg  ^^^^  j^^t  ^jj^  Lessec  should  rebuild  all  the 
Aca      K  )        €6  messuages  then  being  upon  the  ground  demised 

^^  by  the  tease  ;  and  ordei'ed  the  parties  to  pro- 
^  ceed  to  a  trial  at  law  upon  an  issue  to  tnr  how 
much  the  Plaintiffs  were  damnified  by  Greases 
or  Nojsh  not  having  rebuilt  all  the  messuagjes  m 
[    1*   ]      "a  workmanlike  manner,  but  only  having  re- 

psured  the  same  in  such  manner  as  they  bad 

been  repaired  by  Greaves  and  Nash,  or  either 

*"  of  them.    The  Plaintiffs  in  Equity  to  be  the 

^  Plaintiffs  at  LaWj  and  Nash  fo  be  the  ]>effend- 

'Vant.**    R.L. 

Lord 


ii 
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Lard  ThurUm  C.  disapproved  of  the  Cmirt^s  City  imp 
ioterferenqe  as  to  covenants  to  rebuild^  notwith-  ^^ 
standing  this  casCi  and  Alkn  v.  Harding^  2  Eq.        Nabh^ 

Ab.  17.  May  1747. 

See  in  Lucas  v.  Comerfordy  3  Bro.  166^  and  1 
Fea.  Jun.  235. 

Bnt  it  seeiQSy  upon  the  whole^  that  Specific 
Performance  of  such  a  Covenant  would  still  be 
decreed  where  the  Courts  of  Law  cannot  give  an 
adequate  satisfactiosi  in  damages  i  and  where  the 
agreement  Is  sufficiently  certain^  distinct^  and 
defined  in  ita  nature.  See  Mosebf  v.  Ftrgm^  3 
Fw.  184. 

Et  mde  arguendo^  et  per  M.  R.  in  Flint  v.  Bran- 
Am,  d  Fes.  161,  162,  &c. 


Hawes  versus  Hawes,  Trin.  T.  June  26,       VOL.  I. 
(Reg.  Lib.  1 746.  A.fot.  707.)  S.c.  3  Atk.  624. 

and  I  Wils.  165. 

Notes  and  Observations. 

The  recital,  and  what  relates  to  the  customary  Devise  of  lands 
and  testamentary  parts  (wliich  are  relied  on  in  the  *^  ^^^^  younger 
jodgmeDt)  are  not  stated  in  Reg.  Ub,  "S^^^^ 

tlie  words  of  the  devise  by  the  Son»  as  in  Reg.  alike  as  tenants 
Lift,  are  ''  equally  to  his  three  children,  and  their  ^  f>°^?^?°  f  ^ 
^  hdr^  ag  tenants  m  common,  ana  to  the  survivor  nants,  with  be- 
^  qf  thetfij  and.  the  heirs  of  such  suryiyors^  when      f    16   ] 
"they  should  attain  their  age  of  21  years,  or  °^^V?^**"^- 

u  •         no  n    T  vorsnip.     xnis 

"murtaget,    &C.     K.li.  referring  to  a 

As  to  what  Lord  Hardivicke  ohaerves  (p.  14.)  former  survi- 

vith  regaxd  ifx  the  wards  In  a  devise,  « to  all  J^^y^^co^o?" 

"  equally"  mon 
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Hawes       «  eqaally""  importing  a  tenancy  in  common,  see 

Hawks,       Blissett  V.  Cranwell,  1  Salk.  226,  and  the  cased 

Trin.  T.  1747.  cited  in  the  margin.   (S.  C.  3.  Lev.  373.)  upon 

...  ^  |.   which  see  per  Lord  Hardwicke,  1  Ves.  167.     Et 

mitation  to  the  «^<fe  otones  V.  Heurtlt/,.  1  Fe^.  166.      Pnnce  v. 

survivors,  after  Heylin,  1  ^/ft.  493.    Owen  v.  Oa?w,  iKrf,  494. 

o/th^  befpre^  Rigden  V.  Vallier^  3  -4^ft.  733.     Campbell  v.  Camp^ 

21,  without  is-  fc//,  4  Bro.  15,  &c.     As  to  the  period  unto  which 

ST  V  ^^  ^^'  survivorship  is  generally  to  be  referred,  see  1  Ves. 

1  Fes.  89,  and    90.  and  167.     Russell  v.  Longy  4  Fe^.  551.  554. 

Stones  V.  Ueuru  Per  M.  R.  7  Te*.  286.    The  case  of  Bindon  v.  Lord 

1^166,  poit,     g^jgf^if^^  though  decided  ultimately  in  Dam.  Proc. 

has  been  doubted.  See  per  M.  R.  4  Fe*.  564.  See 
also  2  Ves.  Jutir.  638.  and  Roebuck  y.  Deans,  2 
Fe^.  Junr.  265.  and  4  Bro.  403.  S.  C.  Stringer  v. 
Phillips,  1  £y.  Ca.  ^&.  292.  Ito^e  v.  Hilly  3  Bwrr. 
1881.  1885.  Perrt/  v.  »^oo£fe,  3  Ves.  204.  ilfa- 
fcer/y  V.  Strode,  ibid.  450.  See  also  Cambridge  v. 
jRoiw,  8  /^e*.  12,  &c. 

The  Profession  will  find  the  distinction  between 
those  cases  where  the  period  of  survivorship  has 
been  confined  to  the  death  of  the  Testator^  and 
those  which  are  referred  to  Lord  Hardwicke*s 
doctrine  in  the  principal  case,  accurately  stated,  in 
that  very  useful  and  comprehensive  work,  Mr. 
Roper's  Treatise  on  Legacies,  2  vol.  268  et  seq. 
279  et  seq.  in  which  the  several  cajses  are  not  only 
[     17    ]     collected  and  referred  to,  but  shortly  stated^  with 

the  judgment  on  each  fully. 

It  ought  to  be  observed,  that  although  Lord 
Hardwicke  refers  to  the  disposition  of  the  testa- 
mentary part  by  the  Will  as  a  key  to  the  rest 
(page  14)^  that  part  of  the  will  does  not  appear  in 
Reg.  Lib. 
The  Court  declared  ''  That  the  share  of  C.  H. 


'^  one 
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"  one  of  the  younger  children  of  the  said  A.  H.        Hawks 
"  the  elder,  in  the  real  estate  devised  by  his  will        H^g 
^  to  his  younger  children,  did,  upon  his  the  said   Trin.  T.  1747. 
"  C  H.^s  death  under  the  age  of  21  years  without 
issue,  descend  to  the  surviving  younger  chil- 
dren/'   R.  L. 

VOL.  I. 


u 


£lliot  verms  Collier,  July  1,  1747- 
{Reg.  lib.  1746.  A.  fol.  536.) 

NoTBs  AND  Observations.  ] 

In  case  the  Daughter  should  not  execute  the 
Release,  the  Testator  directed  that  ''  The  devise 
^  of  a  freehold  estate  he  had  given  her  in  Bishops- 
^  gate-street  was  to  cease,"  over  and  besides  the 
annual  sum  which  was  to  be  deducted  for  her 
maintenance,  as  mentioned  in  the  report.    R.  L. 

The  Statutes  referred  to  in  the  argument  are 
31  Edw.  III.  c.  11.  and  21  Hen.Ylll.  c.  5. 

The  case  of  Heame  v.  Bakery  adverted  to  by 
Lord  Hardwickey  is  in  3  Atk.  213. 

See  the  Decree  in  the  principal  case  stated  in 
3  Atkbu  529 ;  which  agrees  with  Reg.  Lib. 


Ladx  Head  versus  Sir  F.  Head, 

Julys,  1747. 

{Reg.  Lib.  1746.  A.  fol.  626.) 

Notes  and  Obsehvations. 

This  case  is  reported  more  accurately  and  fully 
IB  3  Atkins. 

c  The 


Page  15. 

.S.C.3Atk.626. 

Executor  of 
husband  who 
survived  his  wife 
but  did  not  take 
out  administra- 
tion^  is  entitled 
to  her  share  un- 
der the  Custom 
of  London,  and 
her  administra'* 
tor  is  but  a 
trustee  for  him. 
Personal  pre- 
sents,  &c.  no 
advancement  so 
as  to  bar  the  cus- 
tomary  share  : 
neither  was 
maintenance, 
though  after 
marriage ;  the  . 
same  being 
charged  against 
her  as  a  debt 
under  the  will. 

[    18    ] 
VOL.  I. 


Page  17. 

S.C.dAtk.2a5, 
and  547. 

Baron  and 

Feme. 

Separate 

maintenance^ 

«cc. 


18 


Suj^pUment  to  the  fleports  in  Chancery 


Ladt  Hsad        The  letter  alluded  to  in  1  Ves.  17,  is  stated  ver- 

July  3, 1747         The  Defencjaiit  admitted  the  letter  in  his  an- 

swer,  but  insisted  that  he  did  not  intend  it  as  an 
agreement  for  a  separation,  or  as  an  agreement  for 
a  separate  maintenance,  or  otherwise  than  what 
he  thought  a  proper  allowance  for  the  main- 
tenance of  the  Plaintiff  and  her  daughter,  whilst 
she  continued  under  the  care  of  her  father  (who 
was  a  physician),  and  not  otherwise,  or  for  any 
longer  time.  The  Def^idant,  besides  denying  all 
the  rest  of  the  case  made  by  the  bill,  stated,  that 
he  had  for  a  long  time,  and  from  time  to  time 
since  the  Plaintiff  left  her  father's,  desired  and 
prassed  ber  to  eome  home  and  lire  with  him ;  but 
that  she  had  refused,  and  had  for  a  long  time 
lived  and  kept  company  with  low  and  mean  peo  - 
pie,  &c.  which  had  given  him  great  uneasiness. 
That  he  was  ready  and  willing  to  maintaiB  her  at 
home  in  a  manner  suitable  to  her  degree  as  his 
wife,  and  that  it  was.  and  would  be,  proper  for  hior 
to  be  at  home  in  her  own  house,  with  her  own 
servants,  about  her,  and  where  she  could  have 
proper  assistance  and  care  taken  of  her,  and  not 
to  move  from  lodging  to  lodging,  in  a  low  mean 
[  19  ]  way,  as  she  had  for  some  time  past  done,  &c.  &c. 
The  answer  also  stated  circumstances  tending  to 
shew  her  derangement,  and  impropriety  of  con- 
duct, and  that  the  Plaintiff  had  fcNr  a  considerable 
time,  and  did  then,  lodge  and  live  at  the  house  of 
a  person  who  was  a  common  player ; .  and  that  she 
had  continued  to  live  so,  contrary  to  the  advice 
and  request  of  her  mother^  &c.  &c.  Insisting 
tl^at  he  was  not  obliged  to  maintain  her  abroad, 
and  in  a  manner  of  life  inconsistent  with  her  own 

honour^ 


_  »  •    ^ 
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honour^  or  that  of  the  Defendant  and  his  family.     Ladt  Head 
Beg.  Lib.  ^    ^i^*"* 

As  to  the  case  of  Jvhorwood  v.  frkontood.  1  Ck.  juiy  3, 1747. 
Co.  250,  which  appears  relied  upon  in  1  Fes.  19 ; 
Lord  Hardmcke  is  reported  to  say  in  3  j4tk.296, 
that  '^it  was  determined  during  the  Usurpation. 
**  and  whilst  the  Jurisdiction  of  the  Ecclesiastical 
^  Court  was  suspended'^ 

The  decree  states  that  "  the  Defendant  having 
'^  oflfered  by  his  answer  to  receive  and  maintain 
^  the  PlaintiflTas  his  wife,  in  case  she  would  return 
^  home,  he  is  ordered  so  to  do.  But  if  she  ditl 
^  not  return  home  within  a  months  the  payment  of 
^  the  arrears  was  to  be  stopped;  and  on  the 
'  other  hand,  if  she  returned  home,  and  the  De- 
*  fendant  refused  to  receive,  maintain,  and  treat 
^  her  as  his  wife,  the  separate  maintenance  should 
^  then  continue.**    .fi.  L.  and  3  Atk.  551 . 

The  Author  of  this  Work  abstains  from  inserts 
ing  the  different  collections  of  Cases,  which  he 
had  classed  for  his  intended  edition  of  Fesey  on 
tiie  various  subjects  of  Marital  Law,  from  a  feai* 
of  over-loading  the  present  Work :  and  he  trusts 
the  Profession  will  anticipate  the  like  motive  in 
similar  cases. 

CoRV  versm  Cory,  July  3,  1747.  "— v^* 

(The  Author  could  not  find  any  entry  in  Reg.  Lib.)     P^^  1^- 

NoTRs  AND  Observations. 

(1)  See  post  194,  and  2  Fes.  444  and  450  et  Agreement  rea- 
per  Lord  Eldon  C.  1  Fes.  and  Beames  30.  Fide-  «^"*^^^  * "tf  ^^^ 
etiam  Naylorv.  Winch,  1  Sim.  and  Stu.  555.  fomily  disputes 

c  2  (2)  (1) 
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Goby 

versus 

COBY, 

July  3, 1747. 

(l)not  set  aside 
because  the 
party  was  in- 
toxicated ;  (2) 
no  advantage 
having  been 
taken  of  it. 

Page  19. 

S.C.3Atk.530. 


X2)  As  between  strangers  a  Court  of  Equity 
will  not  assist  a  person  who  has  obtained  an 
agreement  from  one  who  was. intoxicated,  or  the 
other  person  to  get  rid  of  it.  Fi'aud  or  contrivance 
form  exceptions  of  course.  Cooke  v.  Clayworth, 
18  Fes.  12. 


Baron  and 
Feme. 

Chose  in  action. 

Wife  who  sur- 
vived her  hus- 
band bound, un- 
der the  circum" 
stances^  by  his 
covenant  as  to 
a  chose  in  ac- 
tion, which  be- 
came a  vested 
interest  after 
the  execution 
of  the  instru- 
ment, so  that 
he  might  have 
disposed  of  it 
in  her  lifetime. 

[.21    J 

Construction 
"  w'*  substitut- 
ed for ''and*' 
upon  the  plain 
meaning,  from 
the  extensive- 
ness  of  the  con- 
text, to  carry 
the  subject/ur- 
ther. 


Bush  versus  Dalway,  July  7,  1747. 
{Reg.  Lib.  1746.  A.fol.  671.) 

Notes  and  Observations. 

This  case  is  more  accurately  stated  in  Fesey 
than  it  is  in  Atkins.  Though  the  report  there 
affects  to  set  forth  the  deed^  it  is  done  inaccu- 
rately.— It  is  not  stated  in  Atkins  that  the  De- 
fendant^ the  Wifej  was  a  party  to  the  deed,  which 
is  there  stated  merely  as  a  covenant  of  the  Hus-- 
hand ;  whereas  it  was  a  regular  deed  of  settlement, 
whereby  the  wife  herself  in  the  first  place,  assigned 
the  sum  of  500/.  due  to  her  by  bond.  It  is  true 
that  the  covenant^  which  came  immediately  in 
question  in  this  case  was  that  only  of  the  intended 
husband  ;  but  it  was  in  the  same  deed^  to  which 
she  w^  a  party,  as  above  mentioned.     R.  L. 

See  the  rep.  at  the  top  of  p.  20.— The  sentence 
there  as  corrected  from  R.  L.  would  run  properly 
thus — ''  and  received  this  2000/.  which  she  claimed 
^'  absolutely  as  a  chose  in  action,  not  called  in  by 
"  the  husband,  and  so  surviving  to  her.  The  bill 
"  was  brought  by  [the  Executor  of  the  surviving 
"  Trustee^  and]  her  children,  who  were  infants,  to 
^^  have  this  2000/.  placed  out  for  their  benefit, 

"  subject 
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•*  subject  to  her  estate  for  life  therein :  [insisting,         Bush 
^^  that  it  became  due  and  payable^  and  ought  to       d^'lw^'y 
^  have  been  paid  to  the  Plaintiff^,  as  such  executor    July  l,  1747. 
**  of  the  surviving  trustee,  upon  the  death  of  the 
"  Defendants  father:]'' 

•N.  B.  The  alterations  and  additions  here  are  in 
Italics,  and  the  latter  also  between  brackets. 

Theobald  v.  Dfay,  mentioned  in  page  20,  is  in 
9  M(d.  101,  and  cited  in  the  reference  there  made 
to  2  P.  IV.  608.  See  D.  Chandos  v.  Talbot,  2 
P.  fF.  601 .  608.  Bates  v.  Dandy,  2  Atk.  207. 208. 
and  Hawkins  v.  Obyn,  ibid.  549. 

See  top  of  page  21. — The  Court  therefore  de- 
clared, *^  that,  on  the  construction  of  the  deed, 

and  the  event  which  had  happened,  the  Plain- 

tifis,  the  children,  or  such  of  them  as  should 
^  survive  the  Defendant,  would  be  entitled,  &c." 
and  therefore  referred  it  to  the  Master  to  inquire, 
whether  the  sum  was  properly  secured ;  and,  if 
the  Master  should  find  that  it  was  placed  out  on 
a  proper  security,  then  the  same  was  to  be  con- 
tinued on  such  security,  subject  to  further  order ; 
but  if  not,  then  the  same  was  to  be  called  in  and 
placed  out  again  with  the  approbation  of  the 
Master,  &c.    Reg.  Lib. 


GODOLPHIN  rer^tl^GoDGLPHIN,  VOT     T 

July  20,  1747.  C^* 

{Reg.  Lib.  1746.  A.fol  716.  entered  "  Godol-  ^^^  21. 

phin  v.  Geary.") 

NoTBS  AND  Observations. 

In  the  extract  from  the  bill  at  p.  21,  after  the  Dcriie  to  A.  in 

word  ^•^^ 
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GoOOLPfllN 

Gopoi49atN, 
July  20, 1747. 

fee,  with  direc- 
tions to  settle 
on  descendaotB 
of  his  mother 
for  their  several 
lives,  &c.     A. 
may  limit  an 
inheritance  to 
effectuate  the 
general  intent. 
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word  ^^  appoint^  and  instead  of  (be  words  ^^  and 
she""  read  as  follows^  ^'but  not  to  tsdce  place 
during  such  time  as  she  my  said  executrix  shall 

^*  live  and  be  unmarried^  or  be  a  widow;  for  my 
mind  is  she  shall  have  and  enjoy  all  the  income 
of  my  estate  to  her  own  use  duridg  such  time  of 
her  life  as  aforeaaid^  and  also  that  all  persons  so 
descended  as  aforesaid,  being  femdles^  shall  be 
by  the  writing  or  assurance  to  be  made  debarred 
of  all  rights  profit  or  advantiage,  whatsoever, 
during  the  time  they  shall  be  under  covert,  or 
be  in  a  married  state,  which  they  might  have 
otherwise  by  virtue  hereof  enjoyed.     And  I 

<<  declaim  that  my  executrix  may,  &c/'  Reg.  Lib. 
Towards  the  end  of  the  extract,  instead  of  the 

words  ^^e:eeculing  the  power,**  read  *^  making  such 

'^  writing,  settlement,  and  appointment.**  Reg.  Lib. 
llie  case  of  King  v.  MelUngj  cited  page  22,  is 

in  2  Lev.  58,  and  I  Vmtr.  22d. 
As  to  what  is  «aid,  page  23,  with  respect  to  its 

l>eing  a  case  of  a  power  without  an  interest,  see 

M.  of  Antrim  v.  D.  qf  Bucks,  1  Ch,  Ca.  17. 
As  to  the  next  position,  of  such  an  executicm 

being  good,  although  there  were  an  interest»  see 

1  Fe*.  163.  303.537. 

As  to  the  remark  which  concludes  that  para- 
graph, see  Bull  v.  Vardy,  1  Ves.  Jun.  270. 
The  court  declared,  *^that  the  settlement  or 

^*  deed  of  appointment  appeared  to  the  Court  to 
be  pursuant  to  the  said  will,  except  in  the  par- 
ticulars following;  th^t  is  to  say,  that  the  seve- 
ral contingent  remainders  of  the  inheritance  of 
the  said  estate  ought  to  have  been  postponed  to 
the  respective  estates  for  life,  limited  by  the 

^^  said  deed  to  the  persons  therein  named,  who 
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were  thm  in  beitt|^  ^  and  that  there  ought  to  Qobolphin 
have  been  a  remainder  limited,  immediately  godolphin, 
preceding  the  i^mainder  or  reirersion  in  fee  to  July  20, 1747. 
the  hein  of  the  body  of  Dame  Maria  Dixie,  the 
testator^s  mother  j  and]  tfiat  the  remainder  or 
raversion  in  fee,  oug^t  to  have  been  limited  to 
the  right  heirs  of  the  said  John  Dixie.  And  it 
was  ordered,  that  the  said  settlement  be  rec- 
tified in  the  several  partieulars  befoi'e-mentioned 
with  Che  l^probatiofi  of  the  Master :  and  that 
the  se^reral  eiontii^eirt  remainders  of  the  inhe- 
ritance created  by  the  said  deed  be  postpokied 
to  all  the  limitations  thereby  made  to  the  per- 
sona then  in  being,  for  their  liyes  ;  and  imme- 
diately after  the  contingent  remainders,  that  a 
remainder  should  be  inserted  to  the  heirs  of  the 
body  of  the  said  Dame  Maria  Dixie,  with  a 
remainder,  6r  reversion  in  fee,  to  the  right  heirs 
of  the  testator  John  Dixie;  and  that  a  new 
settlmaent  or  conveyance  should  be  made  of  tfie 
said  estate  accordingly .*'»_jReg.  Lib. 


Allanson  versus  Clitherow, 
Jufy  23,  1747. 

{Beg.  Lib.  1746,  A.fol.  71L) 

Notes  and  Observations. 

(1)  The  Testator  made  two  codicils  to  his  Will, 
ecmfirming  his  will  by  each  expressly,  except  in 
the  points  specified  in  each.  The  substance  of  the 
Me  set  forth  in  the  report  agrees  with  Reg.  Lib. 

The  words  used  in  the  will  with  reference  to  the 

fortune 


[    24    ] 

vol..  I. 

Page  24. 


Devise  to  A.  fo  ^ 
life,  with  power 
for  trustees  to 
settle  a  jointure 
on  his  wife  $  and 
subject  thereto 
in  strict  settle- 
ment 
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Allanson      fortune  contemplated  to  be  brought  by  the  Devi- 

Clu^^ow     ®®^*®  ^^®  ^'^^  ^^*  " go^^j'  M  mentioned  in  the 
July  23, 1747.   report,  but  "  suitable  ;'*  which  is  rather  material, 

since  the  Decree  proceeds  expressly  on  the  word 

ment  on  the  r         ^ 

issue  of  such  "  suitable'' — Upon  this  point,  the  Court  declared 

marriage ;  huiy  <f  that  by  the  words  *  a  suitableJortuM*  was  meant 

wifh^Zfiiue  *'  ^d  intended  a  portion  or  fortune  bearing  a 

of  his  body,  "  reasonable  proportion  to  a  jointure  of  400/.  a 

litfer'^ol^r'''  "  y^^^  ^^^*  charge."  Reg.  Lib.  713. 
give  him  an  es-  (2)  The  bill  (inter  alia  J  insisted,  that  an  estate, 
tate  tail  by  pur  auter  vie^  belonging  to  the  testator,  vested  in 
impUcation.  (1)  j^jg  executors  by  vutue  of  the  statute,  [29  Car.  IL 
As  to  estates  c  3.  §  12,  and  See  14  Geo.  II.  c.  20*  ^  9.]  and 
puT  auter  vie.(%)  ought  to  be  deemed  piart  of  his  personal  estate. 

The  defendant  Cowper  insisted  that  it  ought  to  be 
included  in  the  settlement  as  part  of  his  real 
estate.  The  decree  takes  no  notice  of  this  point. 
But  see  Ripley  v.  Waterworth,  7  Ves.  Jun.  425. 
et  vid.  Lord  Eldan  C.  18  Ves.  273.  The  bill  as  to 
other  points  alleged,  that  the  testator  had  pur- 
r    25    ]       chased  some  real  estates  after  the  execution  of  his 

will.  The  answer  of  the  Defendant  Cowper  sub- 
mitted how  far  such  lands  as  were  purchased  after 
making  his  will,  and  before  making  the  codicils, 
might  be  affected  by  them,  or  either  of  them. 
These  points  seem  much  relied  on  in  the  plead- 
ings. The  Decree  refen-ed  it  to  the  Master  to 
inquire  "  whether  any  lands  or  real  estate  were 
'^  purchased  by  the  testator  after  making  his  last 
''  codiciir  And  if  the  Master  should  find  that 
there  were,  it  was  declared  they  were  not  to  be 
included  in  the  settlement,  but  descended  to  the 
Plaintiff  as  heir  at  law.    R.  L. 

In  these  questions  of  estates  by  implication,  the 
Courts  both  of  Law  and  Equity.proceed  upon  the 

principle 
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principle  of  effectuating'  a  Testators  general  manu-      Allanson 
/est  intention.    See  most  of  the  cases  up  to  that     clit^^ow 
time  collected  in  Robinson  v.  Robinson,  1  Burr.  38.  July  23, 1747. 
see  ibid.  60.  51,  &c.    See  Evans  v.  Astley,  3  Burr. 
1570,  Doe  V.  Applin,  4  T.  R.  82.  Dunn  v.  -S/a/er, 
5  r.  R.  335.  Doe  v.  fia//ey,  8  T.  Rep.  5.  Attorney 
General  v.  iSii«on,  1  P.  fV.  754.  LethieuUier  v. 
Traq^,  3  ^*Ar.  784. 


Beaumont  wmws  Thorpe,  July  25, 1747. 
rHe^.  Lib.  1746.  ^./o/.  598.; 

Notes  AND  Observations. 

See  2  Fie^ey  10  and  11,  as  to  the  difference  Settlement  after 
between  the  13  Eliz.  c.  5.  which  is  in  favour  of  nmmage  volun* 
Creditors,  and  the  27  Eliz.  c.  4.  which  is  in  favour  ^Z^^lt 
of  Purchasers :  from  whence  it  appears  that  in  tors. 
respect  of  the  latter,  every  voluntary  conveyance      r   26    1 
is  void  against  a  subsequent  one  for  valuable  con- 
sideration, though  no  fraud,  and  the  party  not  in- 
debted at  the  time ;  whereas  a  creditor,  to  take 
advantage  of  the  13  Elizabeth,  must  prove  that 
the  party  was  indebted.     See  also  in   ff^ard  v. 
Shallet,  2  Fes.  18.    See  in  Russell  y.  fVtndham,  1 
Atk.  15,  and  the  note  there  QAx.  Scmders'^EA.). 
Walker  v.  Burrows,  ibid.  93.  Lush  v.  Wilkinson,  5  *     * 

Ves.  384.  Kidney  v.  Coussmaker,  12  Fes.  136. 
Montague  v.  Lord  Sandwich,  there  cited  148. 155, 
and  note  (a)  156. 

P.  28.  It  was  declared  void  against  the  Plaintiff 
'^  and  alljudgment  and  specialty  creditors.**  Reg. 
Lib. 

The  Infimt  had  his  day  to  show  cause  against 
tlie  Decree  after  attaining  21,  &c.  ^^  The 
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Bbaumort         ^  The  DefeBdaat  was  to  be  at  liberty  to  make 

Thorpe       ^  ^^^  election,  whether  she  would  Insist  upon  her 

July  27, 1747.  ^*  dower  out  of  the  whole  estate,  in  case  any  part 

-^  thereof  should  be  sold  under  the  Decree,  or 
^*  whether  she  would  take  the  benefit  of  the  settle- 
^^  ment  in  the  rest  of  the  estate  that  should  remain 
^^  unsold/*    Reg.  Lib. 

It  appears  from  Ward  v.  Shallet,  2  f^esetf  16, 
et  post  254,  that  a  settlement  by  the  husband  on 
his  wife  and  children,  upon  her  agreeing,  with  her 
friend's  privityi  to  part  with  her  contingent  in- 
terest, is  good  against  his  creditors:  and,  like- 
wise, if  it  is  made  in  consideration  of  money 
advanced  by  a  father,  or  collateral  relation,  by 
way  of  new  portion;  there  being  no  fraud,  or 
eollosiony  or  such  inadequacy  as  to  imply  it.  See 
also  2  Fes.  a08,  &c.  etpost  350^  35L 


VOL.  I. 

Page 

S.C.3Atk.642. 

Legitimacy— 
Issae— New 
Trial. 


Bakbr  wrsus  Haht,  July  31,  1747. 
(Reg.  Lib.  1746.  J./ol.  706.) 

NOTBS  AND  ObSSRVATIONS. 

As  to  the  nature  of  commissions  of  review  from 
sentences  of  the  Delegates,  &c.  see  Matthews  v. 
frarner,  4  Ves.  186. 5  Ves.  33,  and  ex  parte  Fearon, 
ibid.  633. 

Tliere  were  two  issues  at  Law.  It  appears  from 
Reg.  Lib.  that  the  Jury  not  only  found  the  first 
issue  in  the  afirmative  (for  the  DefeAdaat),  &u/ 
that  they  negati^>ed  the  title  of  the  Ptaintiff^s 
father  in  the  second ;  contrary  to  what  Mr.  Vesey 
reports  LordHardwicke  to  have  said  in  p.  SO.  Vide 

Rag. 
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fl^.  Uh.  707.  The  trae  state  ctf  circamstwc^  b&kbr 
is  properly  stated  3  Atk.  542,  and  Lord  Hari-  ^'^^ 
vicke^s  observation  is  explained  ibid.  $43.  July  di^  1747. 

As  to  tlie  case  of  Vernon  v.  Acherly^  cited  p.  29. 
see  the  will,  &c.  with  the  proceedings  in  that 
cause  in  3  Bro.  P.  C.  85,  octavo  edition. 

Attorn^  General  v.  Montgomery,  cited  ibid.  2 
Atk.  378. 

As  to  the  granting  of  new  Trials  after  Trials  at 
Bar,  &c.  &c.  &c.  see  in  The  Queen  v.  The  Bailiffs 
QfBemdley,  1  P.  W.  207. 212,  et  seq.  and  Richards 
r.  Symes,  2  Atk.  S20. 

Stapylton  r.  StapyUon,  ib.  cit.  1  Atk.  2. 

Lord  Hardwicke^s  observation  as  to  the  finding 
of  the  Jury  in  the  principal  case  on  the  second 
uwe,  teas  not  (and  could  not  be)  m  stated  in 
Vtn^s  report,  p.  30.  (causd  quit  supra)  i  but  it  is 
correctly  stated  in  3  Atk.  543.  His  Lordship  there  f  28  1 
otiserves,  tluM:  the  Jnry  did  negoHue  the  title  of  the 
Pltmtiff^s  father  on  the  second  issue ;  but  that 
they  were  indnoed  so  to  find  by  their  verdict  on 
the  fifst-^-^This  exactly  shows  the  nature  of  Mr. 
Vesejfs  mistake;  whose  report  was,  doubtless, 
franed  from  the  notes  he  had  takai  in  Court.    . 

Maxwell  r.  Montague,  cited  p.  30.  in  11  Fin. 
Ah.  65.  Tit.  £xecmtors^  pi.  9.  See  Baker  v. 
PrUehard,  2  Atk.  388. 


Earl 
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Forties  entitled 
to  an  estate, 
confirming  a 
Jointress's  set- 
tlemeut,  are 
purchasers  of 
her  interest  in 
incumhrances 
paid  off  hy  her 
lurtane,  which 
had  been  as- 
signed for  the 
belter  s^curibg 
her  rights  un- 
der the  settle- 
ment. 

r  29  ] 


£arl  of  Portsmouth  versus 
Lady  Suffolk  and  Lord  Effingham, 

August  1,  1747. 

fReg.  Lib.  1746.  J.fol.  G34.J 

Notes  and  Observations. 

See  page  3L  .  Lady  Stiffblk,  therefore^  insisted 
that  the  assignment  of  the  incumbrances  ought  to 
be  for  her  benefit^  in  case  she  should  not  otherwise 
be  completely  satisfied  in  respect  of  all  her  claims 
under  her  marriage  settlement ;  but  said^  when 
the  same  were  secured  to  her,  she  was  willing  to 
assign  the  incumbrances  for  the  Plaintiff's  benefit : 
she  being  a  purchase!*  thereof  for  a  valuable  con- 
sideration without  notice  of  the  Plaintiffs  title. 

The  Decree  (see  page  32)  on  the  present  occa- 
sion of  the  cause  coming  on  upon  the  equity  re- 
served, directed  (inter  alia)  that  the  Plaintiff 
should  execute  proper  assurances  for  confirming 
the  Defendant's  jointure,  and  the  term  of  100 
years,  and  that  certain  of  the  incumbrances  'should 
be  assigned  to  trustees,  in  the  first  place,  for  the 
like  purpose,  and  afterwards  to  attend  the  inhe- 
ritance ;  and  that  the  others  should  be  assigned 
in  like  manner;  in  the  first  place  for  the  first 
mentioned  purpose,  and  then  to  indemnify  the 
Plaintiff's  estate  in  question  in  the  cause  in  re- 
spect of  the  Defendant's  jointure-and  other  provi- 
sions, and  the  Plaintiff's  confirmation  thereof; 
and  an  inquiry  was  directed  for  these  purposes. 
As  to  the  term  of  100  years,  the  Court  declared 
that  the  Plaintiffs  were  entitled  to  be  indemnified 

against 
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against  the  same  out  of  the  Earl  of  SttffoWs  peN  Eabl  of  Ports* 
sonal  estate,  and  directed  the  Master  to  see  a        mouth 
proper  fund  allotted  thereout  for  that  purpose.  Lady  Suffoioc 
and  placed  out  in  trust  in  the  first  place  for  pay-  ^^ 

ment  of  the  said  160/.  per  annum  to  the  De- 
fendant (who  was  the  EarFs  administratrix),  and 
subject  thereto  in  trust  for  the  persons  entitled  to 
the  personal  estate.    R.  L. 


HAM, 

Aug.  1,  1747. 


Attorney  Genera Lx^er^tt^  Lloyd, 

August  1, 1747. 

{Reg.  Lib.  1746.  A.fol.  689.) 

Notes  and  Observations. 

(1)  See  also  1  Ves.  178.  225. 

Mortmain  Act^  9  Geo.  II.  ch.  26. 

Ashbumham  v.  Kirkhall  (cited  page  33)  is 
Ashbumham  v.  BradshaWy  2  Atk.  36^  and  Bam. 
Ch.  Rep.  6.  See  also  fFillet  v.  Sandford,  1  Ves. 
178 .  and  186.  Attorney  General  v.  Andrews^  1 
VeMey  225.  Attorney  General  v.  Heartwetl,  Amh. 
451,  and  Attorney  General  v.  Downing,  ibid.  650. 

Clifton  Y.  Lady  Lombe  (cited  p.  33)  is  in  Amb. 
519. 

P^ige  35.  The  Court  ordered  a  case  to  be  made 
for  the  Judges  of  the  Court  of  King's  Bencb^  on 
the  Testator's  Will  and  Codicils^  and  the  Mort- 
ipain  Act^  wherein  the  question  was  to  be^  ^^  whe- 
'^  ther  the  Testator's  real  estate  in  Stretton  and 
"  Shrewsbury  were  well  devised  by  the  secojid 
""  codicil,  dated  the  17th  of  March  1736,  to  the 
^  Defendant  ilf.  B.  for  life,  with  remainder .  over 
^  to  his  first  and  other  sons  in  tail  male,  the  said 

''  M.  B. 


VOL.L 
Page  32. 

S.C.3Atk.561. 


Question  as  to 
revocation  of  a 
will  merely  on 
the  words,  sent 
to  law. 

[   30   ] 

Will  made  be- 
fore the  Mort* 
main  act  good, 
although  the 
testator  died 
after  it.  (1) 


so 
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Attornet 

General 

tertuM 

Llotd, 

Aug.  1, 1747. 


^^  M.  B.  having  attained  his  age  of  21  years,**  &C. 
The  Judges  of  the  Court  of  K.  B.  viz.  Lord 
Chief  Justice  Lee,  Mr.  Justice  Wright,  Mr.  Jus- 
tice Dennismi,  and  Mr.  Justice  Foster,  by  their 
certificate,  dated  January  24, 1748,  certified  their 
opinion  in  the  affirmative.— -Whereupon  Lord 
Hardmche  Chancellor,  on  the  5th  of  May  1749^ 
declared  accordingly,  and  directed  the  trustees  to 
pay  to  Millington  Buckley  what  should  be  coming 
upon  the  balance  of  an  account  directed  of  the 
rents  and  profits  of  the  said  estates  accrued  since 
the  time  when  he  attained  21.— /feg.  Lih.  1749. 
A.fol.  697.  3  Ath  654. 


r  31  1 

VOL  1      TowNSEND  versus  Lowpield,  July  25, 1747* 

{Reg.  Uh.  1746.  B.fol  461.) 


Page  35. 

S.C.3Atk.5a6. 

Acoount— 
JUbeiiy  to  sar- 
cluurge  nod  fal- 
sify. 


NOTBS  AND  ObSSRVATIONS. 

The  bill  was  filed  by  the  executors  of 
Horton  (not  Hall^  as  is  stated^)  to  set  aside  a 
deed  of  assignment^  and  various  securities^  and 
also  a  stated  account,  which,  it  alleged,  were 
fraudulently  obtained  by  Lowfield  from  Morton. 
It  stated,  that  by  such  deed  Hortan  had  assigned 
all  his  right  to  his  father  and  mother^s  persom^ 
estate  (which  was  recited  to  be  of  a  considerable 
amount)  in  the  hands  of  his  maternal  grandfather 
Sir  fVUliam  Sctunderson  to  the  Defimdant  in  trust,' 
to  repay  him  the  consideration  therein  expressed' 
of  100/.  lent  and  advanced  for  Hortoffs  use,  and 
for  the  security  of  all  such  ftirther  sums  as  the 
Defendant  should  lend  and  advance  for  his  use 

afterwards 
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afterwards^  and  after  payment  of  Hortori^  credi-  Townsbmp 
tors,  to  pay  the  residue  to  him.  The  bill  theii  LowfwLd 
stated  very  particularly  the  several  other  circum-  Juiy26>  1747. 
stances  abovementioaed,  together  with  various 
instances  of  gross  oppression  and  fraud  The 
Oefendfuit  (inter  (dia)  stated  by  his  answer^ 
that  the  proposal  for  the  assignment  originated 
with  Jffortim  alone,  without  the  least  hint  from 
the  Defendant  ( 1  )j  who  was  at  first  averse  to  it,  and 
that  he  was  induced  to  accept  of  the  assignment 
to  assist  him,  in  consequence  of  his  complaints 
of  the  hardships  he  wa$  under  for  want  of  money,  [  32  J 
though  be  had  10,000/.  due  to  him  from  Sir 
WiUiam  Saundersanf  and  in  consequence  of  his 
promising  to  give  the  Defendant  500/.  when  he 
should  recover  the  money ;  and  that  Horttm^  and 
one  Quidle,  a  friend  of  his,  solicited  the  Defend- 
ant to  accept  of  the  assignment,  and  to  bring  a 
bill  against  Sir  fViUiam  for  what  was  due  from 
him.  And  that  the  Defendant  having  therefore 
agreed  so  to  do,  Quaile,  at  HortorCs  request, 
prepared  the  assignment.  The  Defendant  then 
stated  the  various  advances  and  transactions  rela- 
tive to  the  securities,  vouchers,  and  acknowledge- 
mentSy  so  as  to  endeavour  to  exculpate  himself. 

Tlie  Court  directed  that  the  Master  should  pro- 
ceed to  take  the  accounts  pursuant  to  the  pre* 
eeifing  Decree,  with  the  addition,  that  the  Plain- 
tMb  be  at  liberty  before  the  Master^  to  falsify  the 
two  accounts,  or  admissions  ef  the  Defendant's 

(1)  See  Lord  Eldm  C.'s  observation  as  to  the  first  proposi- 
tioiM  ia  such  cases  generally  appearing  to  come  from  the  needy 
permm;  in  Eoarn  v.  Chesshire,  postea,  note  to  Lord  Chesterfield 
▼.  JoMMien,  pp.  297.  306. 

charge, 
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charge/  dated  the  26th  of  March  and  the  3d  of 
February  1742.     Reg.  Lib. 

Upon  the  cause  coming  on  again,  about  a  year 
after  the  above  period,  upon  the  matter  of  excep- 
tions and  costs,  the  Court  did  not  think  fit  to 
give  any  costs  on  either  side.     Reg.  Lib.  1 747.  B. 
fol.  445. 

Though  Courts  of  Equity  will  open  stated  ac- 
counts of  ever  so  long  standing  in  a  case  of  clearfy 
apparent  fraud,  Vernon  v.  Vawdrjfy  2  Atk.  119, 
yet  they  will  not  otherwise,  nor  open  an  account 
settled  ten  years,  &c.  before  the  bill  filed,  though 
containing  very  gross  items.  The  party  may, 
however,  be  allowed  to  surcharge  and  felsify,  but 
the  burthen  of  proof  lies  upon  him.  Brownelly. 
Broumell,  2  Bro.  62.  As  to  these  points,  see 
Sewell  V.  Bridge^  1  Fes.  297,  post.  152 ;  Earl 
Pomjret  v.  Lord  fVindsor,  2  Fes.  482 ;  Pitt  r. 
Cholnumdely,  ibid.  565. 


Page  37. 

General  de- 

munertoabiu    St Ro u D  t;er«i5  Deacon,  August  \0j  V7 AiT . 
X^^^K  (Reg.Ub.m6.B./ol.449.) 

contradictory 

to  that  alleged  to  be  insisted  on  by  the  Defendant,  and  charging,  that  the 

Plaintiff 's  case  would  appear  as  stated,  if  the  settlement  were  produced.— *Thc 

demurrer  over*ruled,  being  unsupport^  either  by  answer  or  plea  to  cover  tihc 

charge. 


Shbp- 
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Shepherd  versus  Cotton,  Aug.  10,  1747. 
{Reg.  Lib.  1747.  B.fol.  495.) 

Notes  and  Observations, 
Thb  Defendant  demurred  ^^  as  to  so  much  of  Demurrer 
« the  bill  as  prayed,  that  the  Plaintiff  might  be  trp^menTof 
"  paid  his  moiety  or  share  of  the  Knight's  fees  or  wages  of 
"wages  pretended  to  be  due  to  him,  or  that  ^^^-^^^^^^ 
"  prayed  any  other  relief ;    and,    for   cause   of  remedy  being 
"  demurrer,  showed,  that  the  PlaintiflF  had  not  at  Common 
^  made  such  a  case  by  his  bill,  as  would  entitle      ^' 
"  him,  in  a  Court  of  Equity,  to  any  such  relief 
«  as  was  thereby  prayed;*    R.  L. 


Richards  versus  Evans,  et  e  contrdj  r  g^    i 

Oct.  26  [and  Nov.  27]  1747.  VOL.  I. 

(Reg.  Lib.  1747.  B./ol.  151.)  pW^ 

Notes  and  Observations. 

(1)  Vide  also  in  Carte  v.  Ball,  per  Lord  Hard-  Modus.—It  is 

wicke,  1  Fes.  3.  et  ante.  Ti^T^TZrd 

(2)  Vide  2  Ves.  514 ;  but  more  particularly  per  "  modus*'  in 
Lord  Eldan  C.  in  OConnor  v.  Cook,  6  Fes.  671.  ^y}^S  }t,  or  a 

'  particular  day 

674.  of  pa3rment  (1). 

Rankness  of  a  modus  is  only  evidence  as  to  the  A  modus  may 
non-immemoriality,  and  does  not  of  itself  form  ^^  ranknessf 
an  objection  in  point  of  law.     See  O  Connor  y.  if  for  a  specific 
Cook,  6  Fes.  665.  672.     8  Fes.  536.  539.  thing  and  clear. 

IF  otnerwise  it 

As  to  the  distinction  noticed  by  Lord  Hard*  ^m  y^  g^nt  to 

D  uncke   Law.  (2) 
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Richards     wtcke,  between  a  modus  for  tithes  of  particular 

Evans         things,  and  a  Farm-modus,  &c.  see  it  enlarged 

Oct.  26, 1747.    upon  by  Lord  Eldon  C.  in  OCannar  v.  Cook,  6 

Ves.  672.  See  various  instances  cited  in  that 
case,  in  some  of  which  the  Court  has  determined 
the  matter  itself,  whilst  in  others  it  has  sent  it  to 
a  jury. 

One  of  the  terriers  mentioned  in  the  report 
page  40,  dated  March  16,  1683  (signed  by  the 
then  Rector  and  eight  of  the  principal  inhabitants) 
stated^  "  that  the  tithes  of  the  parish  were  paid 

in  kind,  excepting  the  township  of  B.  (all  one 

gentleman's  lands),  for  the  com  and  hay  of 

'^  which  he  paid  7L  yearly  to  the  Rector."    The 

other  terrier,  dated  5th  of  June  1730  (all  in  the 

then  Rector's  own  hand>writing)  stated,  "  that 

r   35    J      "  the  then  owner  of  the  township  paid  for  his 

"  tithe  com  and  hay  7/.  per  annum^  and  was  signed 
'•  by  the  Rector,  Churchwarden,  and  20  Inbabi- 
'•  tants." 

The  Rector,  by  his  answer  to  the  cross  bill,  in- 
sisted that  ^'  the  true  sense  and  meaning  of  these 
"  terriers  was,  that  the  7/.  was  not  to  be  con- 
*'  strued  as  a  modus,  but  as  a  yearly  rent,  for  that 

in  those  very  terriers,  immediately  after  mention 

of  the  11.  paid  for  the  com  and  hay  in  B.  there 
"  were  two  modusses  or  pi*escription8  for  two 
"  other  places  in  the  parish  mentioned  in  express 
"  words  to  be  Prescriptions.*' 

The  original  bill  was  dismissed  by  consent 
without  costs.  And;  in  the  cross  cause  by  con- 
sent of  the  Rector's  clerk  in  Court,  it  was  decreed, 
that  the  said  modus  of  7/.  a  year  should  be  estab* 
lished ;  that  the  arrears  then  due  should 'be  paid- 
to  the  Defendftnt,  the  Rector;  and  that  the  grow- 
ing 


it 
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iiiff  p^rittente  thereof  should  be  continued  to  be      Richards 
paid  yearly  to  t^fc  said  Rector  ahd  his  successors         ^^^^^ 
from-  time  to  time  upon  Cahdletnas-day,  and  no   q^^^  26^1747. 
costs  were  to  Xnt  plaid  on  either  side  iii  the  cross 
cause.  Reg.  Lib. 

It  appears  from  Reg.  Lib.  ubisUprafol.  65,  that 
tht  cause  h&d  stood  oviei'  from  the  26th*  of^  October 
to  November  the  27th"  for  the  parties  to  consider 
"  of  a  proposal."  The  Deci*ee  referred  to  by  this 
note  was  the  result  of  it,  and  bears  date  on  thfe 
day  last  mentioned. 


Baines  t?er5ii5  Dixon,  Oc^ofter  31,  1747*        [  36   J 
(Reg.  Lib.  1747.  A.fol.  115.)  VOL.  I. 

Notes  and  Observations.  ^^^  41. 

The  present   appeal  was  brought  after  a  re-  A  s^e  directed 
hearing  at  the  RoUs^  in  which  the  Order  was  '^  rents  and  pro- 
affirmed.     Reg.  Lib.fol.  112.  113.  "><*"  alone. 

Towards  the  end  of  the  first  paragraph,  instead  ^^^^^^ 
of  the  words   "  as  shall  be  theii  living,  &c.''  the  to  testator's  in- 
statement  in  Reg.  Lib.  is  thus  "  in  equal  portions  *®"J?  ^^  ^*^  ^^ 
"  when  his  son  the  Defendant  M.  should  attain  ground'of  law, 
"  the  age  of  23  years,  and  not  sooner,  or  as  soon  that  in  a  will 
^^  after  as  his  said  younger  children  should  re-  meant^nd^^ 
**  spectively  attain  the  age  of  21  years.'*  No  more  passed  the  land 
rf  the  will  is  stated  in  Reg.  Lib.  T^\ 

After  varying  his  Honour's  Order,  by  confining^  structionrhow- 
the  sale  to  the  debts,  the  following  addition  to  it  «7<?r,  as  to  lega- 
was  directed,  viz.    "  That  the  rents  and  profits  of  ^X  of^he 
^  so  much  of  the  testator  s  real  estate  as  should  words  *'  as  the 
"  remain  unsold,  and  the  rents  and  profits  of  the  Profits,"  &c. 

^  £<      ,    1     should  advance 

J>  2  whole  the  money. 
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Bainbs 

versus 

Dixon, 

Oct.  ai,  1747. 
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*^  whole  real  estate  till  such  sale,  after  payment 
^^  of  the  interest  of  the  debts,  and  the  allowance 
"  for  the  infant's  maintenance,  be  applied  towards 
^*  payment  of  the  interest  of  the  legacies  from  a 
'*  year  after  the* testator's  death,  and  then  to  sink 
"  the  principal  pari  passuP 

Though  a  sale  of  land  has  in  many  cases  been 
directed  on  a  devise  of  *^  rents  and  profits^'  &c. 
see  I  Ves.  42. 171,  and  Amh.  95;  it  nevertheless 
seems,  that  in  general,  and  ordinary  instances,  the 
natural  meaning  of  the  word  '*  profits'  is  "  annual 
"  profits  r  and,  that  the  cases  which  have  ex- 
tended it  further,  are  exeeptions  out  of  the  general 
rule,  from  particular  circumstances.  See  Mr. 
Ck>x's  note  to  Tr afford  v.  AslUon,  1  P.  W.  418 ;  et 
vide  Conyngham  v.  Conynghamj  1  Ves.  622,  and 
Reg.  Lib.  1749.  A.  fol.  635.  637,  and  the  notes 
thereon  postea  (221 .)  and  Belt  v.  Mitchelson^  post, 
227. 


Attorney  Gbneual  versus  Parker  (I), 

JNovember  4,  1747. 

(Reg.  Lib.  1747.  A. fol.  317.) 

Called  there  Attorney  General  v.  Doughty. 

Notes  and  Observations. 
(1)  See  Attorney  General  v.  Forster,  10  Ves, 

right  18  to  be       ^. 

fnfo™ii?n  i^       (2)  ^«^«^  Genera/  v.  Day,  cited  page  43,  is 
this  case  was      also  in  1  Ves.  218. 

dismissed  with 

costs,  no  charitable  funds  being  in  question,  and  no  proof  entered  into  as  to  an 

alleged  right  of  election^  which  it  sought  to  establish. 

Attorney 


VOL.  I. 
Page  43. 

S.C.3Atk.676. 

Though  an  in- 
formation rela- 
tiTe  to  a  chari- 
table use  will 
not  be  dismissed 
where  a  clear 
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Attorney    General    v.  Scott^  ibid,   is  likewise      Attorney 
Und.  413.  Gbmeral 

See  the  above-mentioned  eases,  and  Attorney       pIrkm, 
General  v.  Smart,  1  Fes.  72,  &c.  et  vide  2  Ves.     Nov.  4, 1747. 
328,  1 1  Ves.  Jun.  247,  and  Attorney  General  v. 
AToyor  of  Stamford,  1  Swanst.  591 . 


Hodgson  rersw  Rawson,  Nov.  6,  1747.         ^^^  '^• 

NoTBS  AND  Observations. 

flo//  V.  Terry,  cited  p.  44,  is  in  1  Atk.  502;  Abequcat 
but  much  better  reported,  8  Vin.  Ah.  383.  PI  36.  e^tete /Hi    aid 
Lord  Thurlow  C.  disapproved  of  -Ha//  v.  Terry,  in  tot^Aui  12 
Godwin  v.  Munday,  1  jB/-a  194 :  and  said  that  it  »»o»^^  ^/^'^  '^ 
cannot  be  reconciled  with  Lowther  v.  Condon,  2   ,  L  ^  J 
^/i.  127  (cited  page  45).   It  seems,  however,  that  Thel^atee 
Lord  ThurUnv^s  observation  applied  only  to  the  *«»*t?ipe*  A,  but 
report  of  HaU  v.  Terry,  in  1  Atkim ;  although  it,  'ZtT^L. 
perhapsy  may  extend  to  that  in  Fin.  Ah. ;  which  is.  The  bequest 
no  doubt,  accurate.     Mr.  Sanders  su^^ests,  in  his  ?^^  heldmt  to 

-_  „         _  .  1  1     iawc,  and  to  go 

note  to   HaU  v.  Terry ^  that  the   same   remark  to  the  repre- 
seems  to  apply  to  other  cases,  and  amongst  the  »entative. 
rest  to  the  principal  one  of  Hodgson  v.  Rawson  ;  note2P.W.6i2! 
and,  indeed,  comparing  the  two  wills  (and  taking 
the  report  of  HaU  v.  Terry,  even  from  Finer,)  the 
distinction  is  not  very  strong.    Nevertheless,  it 
must  be  observed  that  Lord  Hardwicke  has  relied 
upon  the  distinction  both  in  the  principal  case, 
and  in  several  others.     See  in  Tunstatl  v.  Bracken, 
Amb.  169,  &UC. 
Sherwin  v.  Collins,  cited  page  45,  is  in  3  Atk. 

319. 

Loa)ther 
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versui 

RAWgoy, 

Nov.  6,  1747. 
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Lawther  v.  Condon,  ibid.  2  Jtk.  127,  wid  jBorfi. 
Ch.  Rep.  327. 

Van  V.  Clark,  cited  p.  46, 1  Jtk.  516. 

The  Atitbor  of  this  Work  has  a  manuscript  note 
relative  to  the  cause  of  Manning  v.  Herbert ^ 
which  is  shortly  reported,  Amb.  576,  from  whence 
it  appears,  that  the  circumstance  of  a  clatise  of 
entry  there  was  much  relied  upon.  Lord  Hard- 
wicke,  at  page  46  of  the  principal  case,  states  that 
as  a  ^^  particular  circumstance^  in  Sherwin  v. 
Collins  (reported  3  Ath.  319).  The  same  note 
also  states  that,  "  the  principal  case  above  under- 
"  went  a  full  consideration  therein^  and  that  the 
"  case  of  Manning  v.  Herbert,  was  determined 
^'  chiefly  upon  its  authority  T 

fVelhck  V.  Hamond^  cited  p.  47,  Cro.  Eliz.  204. 

King  V.  ff^therSy  ibid.  46,  47.  Ca.  Temp.  Talb. 
117.  3P.  fr.  414.  Prec.  Ch.  348.  3  Bro.  P.  C. 
135,  oct.  ed^ 

Hutchins  v.  Foy,  ib.  47,  Com.  Rep.  716.  S.  P. 
Godwin  v.  Munday,  1  Bro.  191. 

fVilson  V.  Spencer,  cited  page  48,  is  imperfectly 
stated  there.     See  the  report  3  P.  W.  172. 

Lord  Hardwiche  said  that  Tunstall  v.  Bracken, 
Amb.  167.  and  1  Bro.  124.  note,  was  as  near  the 
principal  case  of  Hodgson  v.  Rawson,  as  one  case 
can  be  to  another.  See  Dawson  v.  KiUet,  1  Bro 
119  ;  Godwin  v.  Munday,  ibid.  191,  and  the  cases 
cited  in  each.  And  see  the  note  to  2  P.  fV.  612. 
Vide  also  i2oper  on  Legacies,  1  Vol.  216  to  249,  in 
which  the  material  cases  above  referred  to  are 
stated  fully  and  comprehensively. 


Mbriton 
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Meriton  versus  Hornsby,  Nov.  9,  1747-       VOL.  I. 


Notes  and  Observations. 


Page  48. 


See  Baker  y.  Dennis ^  Salk.  68.  6  Mod.  69.  S.  C.  A  master  has  a 

5Wmi.579.  right  to  the 

eanunffs  of  nis 

(1)  A  Court  of  Equity  will  not  relieve  against  apprentice^  who 
the  Master's  legal  right  to  all  such  earnings.    See  q^^  W™>  *«*' 
HUl  y.  Allen,  1  Fes.  83.  }ir!^?afL^/(i) 


SiBTHORP  verstLs  MoxTON,  Nov.  10,  1747.       P^®  ^^• 


Notes  AND  Observations. 

Sibley  v.  GwA:,  cited  p.  49,  3  Atk.  672. 

ElUot  T.  Davenport,  ibid.  I  P.  W.  86. 

See  several  observations  on  the  principal  case, 
and  those  approaching  it,  or  distinguishable  froin 
k,  io  7bp/£*  V.  Baker,  1  Cox,  P.  W.  86,  note  2, 5th 
edition;  which  is  now  reported  2  Cox,  Ch.  Ca. 
118. 

As  to  wlKit  LfOrd  Hardwicke  says  in  the  prin- 
cipal case  above,  p.  SO,  with  regard  to  the  form  of 
a  release  being  wanting,  see  also  Rider  \,  fVager, 
2  P.  W.  331,332.  With  respect  to  Lord  Hard^ 
wickers  observation,  p.  50,  on  Elliot  v.  Davenport, 
seel  P./#^.  85,  86. 


S.C.  3  Atk.  580. 

A  woman  by 
will,  forgives  a 
bond  and  debt 

;  40  ) 

to  her  son-in- 
law  ;  and  de- 
sires her  exe- 
cutor to  deliver 
up  the  bond  to 
be  cancelled  ; 
this  held  not  to 
be  lapsed^  by 
his  dying  before 
the  testatrix. 


Leman 
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VOL.  I.       Leman  versus  Newnham,  Nov.  11,  1747. 
Page  51.  {Reg.  Lib.  1747.  B.fol.  123.) 

Notes  and  Observations. 

Exoneration.  See  the  doctrine  as  to  the  application  of  the 

Incumbrances     personal  estate  in  case  of  the  real,  and  the  several 

or  an  ancestor 

not  a  primary     distinctions  as  to  the  land  becoming  the  primary 
charge  on  the     fiind,  &c.  &c.  fiiUy  Stated  by  Mr.  Cox  in  a  most 

t^toteSoJh  ^^^®  ^^^  *^  ^^^'^"^  ^-  ^«^%^^  2  P.  W.  663,  in 
the  latter  had     which  all  the  material  cases  are  collected. 
covenanted  to         j^  the  principal  case  the  Court  declared,  *^  that 
pay    em.  ^^^^  several  mortgages  in  the  pleadings  mentioned 

to  have  been  assigned  over  to  Lucy  LemaUy  the 
Plaintift's  testatrix,  were  still  subsisting  mort- 
gages ;  and  referred  it  to  the  Master  to  take  an 
account  of  what  was  due  on  them,  &c«  who  in 
taking  that  account  was  to  distinguish  what  part 
of  the  principal  monies  secured  by  the  said  mort- 
gages, and  the  several  assignments  thereof,  was 
borrowed  by,  and  advanced  to,  and  for  the  use  and 
benefit  of  any  of  the  ancestors  of  Sir  [Villiam  Le- 
[   41    1      man  J  and  the   interest  which  had   accrued  due 

thereon;  and  which  part  of  the  said  principal 
monies  was  borrowed  by,  or  advanced  to  the  said 
Sir  W.  L. ,  or  to  and  for  his  proper  use  and  benefit, 
and  the  interest  which  had  accrued  due  thereon. 
And  also  declared^  that  so  much  of  the  said  prin- 
cipal monies  as  should  appear  to  have  been  bor^ 
rowed  by,  or  advanced  to  and  for  the  use  and 
benefit  of  any  of  the  ancestors  of  the  said  Sir  W. 
L.J  together  with  the  interest  thereof,  was  a  charge 
on  the  lands  and  premises  comprised  in  such  mort- 
gages 
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and  assignments^  and  ought  to  be  raised  and  Lbmax 
paid  thereout.  And  that  so  much  of  the  said  prin-  nbwnhlam 
cipal  monies  as  should  appear  to  have  been  bor-  Nov.  ii,  1747. 
rowed  by,  or  advanced  to,  the  said  Sir  W.  L.,  or  to 
and  for  his  proper  use  and  benefit,  and  the  interest 
thereof,  ought  in  the  ^rst  place  to  he  paid  and 
satisfied  out  of  the  personal  estate  of  the  said  Sir 
W^  L.y  and  in  case  the  said  personal  estate  should 
not  be  sufficient  to  pay  the  same,  then  the  residue 
of  the  said  last-mentioned  principal  monies  and 
interest  ought  to  be  raised  and  paid  out  of  the  said 
mortgaged  premises,  and  decreed  the  same  accord- 
ingly :  and  referred  it  to  the  Master  to  tax  all 
parties  their  costs  of  the  suit.  And  an  account 
was  directed,  in  case  the  Plaintiff  should  not  admit 
assets  of  Sir  W.  L.  come  to  the  hands  of  Lucy 
Lemon  his  executrix,  or  of  the  Plaintiff,  her 
executor,  &uc.  And  in  case  the  Plaintiff,  her  ex- 
ecutor, should  not  admit  assets  to  answer  the 
same,  then  an  account  was  directed  as  to  the  per- 
sonal estate  of  Lucy  Leman  come  to  his  haiids,  &c. 
And  upon  the  Defendant  Newnhams  paying  unto 
the  Plaintiff  a  moiety  of  what  should  be  found  [  42  ] 
due  for  such  part  of  the  said  principal  money  and 
interest  as  should  be  found  to  be  the  debt  of  any 
of  the  ancestors  of  the  said  Sir  IF.  L. ,  and  also  a 
moiety  of  such  part  of  the  said  principal  monies 
and  interest  as  should  be  found  to  be  the  proper 
debt  of  the  said  Sir  TV.  L.  so  far  as  the  same  should 
not  be  satisfied  out  of  his  personal  estate,  and  also 
a  moiety  of  the  said  costs  within  six  months  after 
the  Master's  report,  the  Plaintiff  was  ordered  to 
assign  the  mortgaged  premises  to  a  trustee,  to  be 
approved  of  by  the  Master,  upon  trust  to  attend 
upon  and  protect  the  freehold  and  inheritance  of 

the 
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Practice  of  the 
Six  Clerks* 
Office. 

Entry  in 
BiU-book. 


Lbman        the  said  mortgaged  premisses ;  but  in  case  the  De- 

©emw        fendant  should  make  default,  then  the  mortgaged 

Nor:  11,  it47.  premises,  or  a  sufficient  part  thereof,  was  to  be 

sold  and  the  monies  applied  as  above-mentioned, 
mutatis  mutandis^  and,  after  payment  thereof,  if 
there  should  be  any  overplus,  one  moiety  should 
be  paid  to  the  Plaintiff,  and  the  other  moiety  to 
the  Defendant.    Reg.  Lib. 

Vide  page  63,  as  to  the  point  of  practice,  where 
Lord  Hardwiche  expresses  it  merely  as  his  opinion, 
that  an  entry  of  the  bill  filed  in  the  Six  Clerks* 
Office  is  necessary  to  ground  an  attachment  for 
non-appearance  to  it.    The  Author  of  this  Work 
has  to  observe,  he  finds  upon  inquiry  from  the 
Clerks  in  Court,  that  such  an  entry  is  indispensa- 
hbf  necessary  to  ^ve  the  party  notice ;  and  that 
an  attachment  issued  without  such  an  entry  would 
be  discharged  forthwith.     There  are  two  books 
kept  in  the  Six  Clerks*  Office.    The  bills  which  are 
^filed  are  entered  in  one  of  them ;  and  of  these  the 
Defendant  must  take  notice.    In  the  other  are 
CGatained  merely  the  titles  of  bills  which  are  not 
Jiledj  but  on  which  some  process  has  issued ;  and 
this  latter  is  kept  for  the  sa^e  of  Defendants,  who 
may  prefer  costs  if  tney  oave  entered  an  ap- 
pearance. 

As  to  Mr.  Vesey's  observation  at  the  top  of 
page  54,  see  the  Act  for  Amendment  of  the  Law, 
4  Ann.  c,  10.  §  22. 


[    43    ] 
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Walker  versus  Walker,  'Nov.  17,  1747. 
(Reg.  Lib.  1747.  B.foL  439). 

Notes  and  Observations. 

The  report  states  the  Settlor  to  have  purchased  Wife  barred 
the  copyhold  estates  after  makinfi:  the  settlement.  J^^'^ff-^cA 

X  1  /  rfc        ?.»      1        1  bysetdement 

It  appears,  however^  from  Reg.  Lib.  that  he  pur-  under  agree- 
chased  and  was  admitted  to  two  copyhold  estates  ^^^,  before 
immediately  before  the  execution  of  the  settlement ;  l^c^u^n  lieu 
and  that  he  purchased,  and  was  admitted  to  the  other  of  Dower,  or 
copyhold  estate  about  a  year  after  its  execution.     '^''*' 

The  statute  of  Henry  VIII.  referred  to  by  Lord 
Hardwicke  in  p.  54,  is  27  Hen.  VIII.  c.  10.  ^  6. 
Vidp  Oilh.  Ten.  182.  Vizard  v.  Longdate,  cited 
p.  55,  is  also  cited  3  AtJc.  8. 

Lord  Hardwicke  lays  down  the  law  in  p.  65,  Bower-^what 
that  a  bare  devise  of  land  to  a  widow,  without  '^*^®  *  ^ 
more,  will  not  operate  as  a  bar  of  dower.    As  to     ' 
some  of  the  cases  in  support  of  it,  see  Lawrence  y. 
Lawrencf.     Lemon  v.  Lemon,  8  Fm.  Ah.  366.  PL 
45.     ffitchin  v.  Hitchin,  Prec.  Ch.  133.     Gait  on 
V.  Hancock,  2  Ath  427.     Tinner  v.  Tinner,  3  Atk.     [    44    ] 
8.     Jncledon  v.  Nortlicote,  ibid.  436.     Ayres  v. 
fflUi^,  1  Fes.  230.     Charles  v.  Andrews,  9  Mod. 
152.     Broughton  v.  Errington,  7  Bro.  P.  C.  461. 
Pitts  V.  Snawden,  1  jBro.  292,  note.     Pearson  y. 
Pearson,  ibid,  and  the  notes  ibid,  to  Mr.  Ae/f^ 
edition.    But  it  is  not  absolutely  i*equisite  that  a 
testator,  &c.  should  expressly   declare  that  the 
devise,  &c.  shall  be  a  satisfection  of  it.     //  is 
sufficient  that  it  appears  emdenthf  from  circum- 
stances;  as,  where  allowing  a  double  provision 
would   disappoint,   or  materially  affect    a  will. 

Arnold 
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Walker  Arnold  V.  Kempstead,  Amh.  466,  and  1  Bro.  292, 

Walker,      ^^*^  S.  C.     Villa  Real  V.  Lord  Galwaj/y  Amh.  682, 
Nov.  17,  1747.  and  1  Bro.  292,  note.     Jones  v.  Collier,  Amh.  730. ' 

TVake  v.  fVake,  3  JBro.  255.     In  such  cases  the 
widow  must  make  her  election. 


Demurrers.-:— 
One  on  the 
ground  of 
foifdture. 

Others,  as  to 
account  of  com 
ground  at  other 
mills,  and  to  a 
Decree  that  all 
com  should  be 

[  45-  ] 

ground  at  the 
Plaintiff's  mill. 


Lord  Uxbridge  versus  Staveland, 
November  25,  1747. 

(Reg.  Lih.  1747.  A.fol.  339,  340.  entered  under 
its  proper  title.  Earl  of  Uxbridge y  v.  Statliam.) 

Notes  and  Observations. 

The  statement  in  the  report  as  to  the  demurrers 
is  not  accurate,  or  satisfactory.  The  Defendant 
put  mfour  demurrers ;  the  first  was  on  the  ground 
of  forfeiture,  and  was  allowed  as  there  stated. 

The  nature  of  the  second  is  not  mentioned  in 
Reg  Lib.  but  it  is  stated  to  have  been  over-ruled. 

The  third  and  fourth  were  allowed.  They  were 
to  the  relief,  for  want  of  equity.  The  third,  applied 
to  an  account  sought  of  tolls  of  corn  and  grain 
ground  at  other  mills,  and  to  a  Decree,  praying 
that  the  defendant  might  be  obliged  to  grind  all  her 
com  and  grain  at  the  Plaintiff's  mill.  The  fourth 
applied  to  a  like  prayer  in  respect  of  malt.  Reg.  Lib. 

In  page  56,  Liord  Hardwicke  observes,  that  in 
order  to  bind  ^^  assigns'*  by  a  bill  upon  a  covenant, 
the  bill  must  expressly  allege  them  to  be  so  bound, 
or  it  will  be  demurrable. 

It  is  so  likewise  in  the  case  of  an  heir.  See 
Crosseing  v.  Honor ^  1  f^em.  J  80.  Et  vide  Shep. 
Touchst.  376;  378. 

Vane 
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Vane  versus  Vane,  Nov.  ^5^  1747. 
(Reg.  Lib.  1747.  B.fol.  95,  96.) 

Notes  and  Observations.  Construction 

It  was  declared,  that  the  Plaintiffs  had  no  share  sun)liMRent8, 
or  interest  in  the  Defendant's  share  of  the  surplus  &c.  notin- 
in  question :  and  the  bill  was  dismised  without  ^^^^^  ^^  ^^^ 

costs.      /C.  L.  a  PorUm:' 


Maddison  versus  Andrew,  Nov.  27,  1747.     Paffe57 
(Reg.  Lib.  1747.  B.fol.  119.) 

Notes  and  Observations. 

Sbb  most  of  the  cases  on  the  execution  of  Powers,  power. 
and  upon  Illusory  Apppointments  collected,  and  Illusory 
much  dwelt  on  in  Butcher  v.  Butcher,  9  Fes.  382.  «Wj?^^«>*' 
997 ;  and  more  especially  in  that  case  as  it  came  '« C^acy  given 
before  Lord  Eldon  C.    on  appeal,   1  Ves.   and  to  the  children'' 

As  to  what  appears  in  p.  60,  61,  relative  to  held  for  the 

circumstances  rebutting  a  resulting  trust,  see  also  ^^^^  ^^  ^ 

the  case  of  Pole  v.  Pole,  1  Fes.  76,  etpost.  (59.)  bom! 

See  also  Murless  v.  Franklin^  1  Swanst.  13.  Testator  on 

renewal  of  a 
lease  takes  it  hi  the  names  of  his  brother  and  himself^  P&ying  the  fine  and  re- 
eemng  the  profits  himself.    Held  not  to  be  assets,  but  vested  in  the  brother 
beneficially,  upon  the  ground  of  intention,  though  proved  but  by  one  witness. 

Power  to  chai^  a  particular  sum  reserved  by  owner  of  the  inheritance  not  ex- 
ecuted in  his  lifetinle,  held  to  be  executed  in  substance  by  his  will,  charging 
debts  and  legacies  on  all  his  real  and  personal  estate  though  it  did  not  refer  to 
the  power.    Illusory  trust. 
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Party  having 
notice  through 
his  agent,  of 
sufficient  to 
make  him 
inquire  as  to 
the  title,  can- 
not protect 
himself  by  pro- 
curing the  legal 
estate. 

Attorney,  &c. 
may  object  to 
answer  as  a 
witness  as  to 
confidential 
communica* 
tions. 

C  47   ]. 


Mabdox  versus  Maobox,  Dee.  5^  1747. 

(Reg.  Lib.  174T.  B./oL  575,  entered  "^  Maddox 

V.  Bettenr) 

Notes  and  Observations. 

It  appears  from  the  statement  of  the  pleading^ 
in  jRe^.  Lah.  that  besides  this,  and  what  may  be 
called  a  provisional  execution  of  the  power  of 
charge,  by  way  of  mortgage,  as  noticed  in  p.  61 
of  the  report,  E.  M.  actually  devised  "  the  200/. 
"  which  he  had  a  power  to  charge,  &c.  to  be 
'^  divided  amongst  his  younger  children."  These 
consisted  of  the  Plaintiff  and  his  three  sisters.  The 
latter,  by  their  answer  to  the  cross  bill,  insisted, 
^  that  if  the  200/.  should  not  be  applied  to  dis- 
"  encumber  the  premises  in  B.  it  ought  to  go 
according  to*  their  father's  will,  and  that  thereby 
they  were  entitled  to  several  shares  thereof^** 
See  as  to  this,  the  Decree  stated  from  Reg.  Libi 
post 

Betten  by  his  answer,  insisted^hewas^en titled- to^ 
the  tenement  in  question,  *'  for  that  the  Plaintiff's 
^*  father  in  the  lifetime  of  his  grandfather,,  agreed 
*^  tb  settle  ail  the  Mai  estate  tbat:should<]e8eeiid  to 
'^  bim  at  the. death  of  his  father,  ^id  bdieved  tfae^ 
^^  settlement  was  made  in  pursuance  thereof^  with* 
"  with  general  words  whereby  his  father  intended 
**  to  perform  his  said  agreement,,  and  that  the  tene-' 
"  ment  in  B.  ought  to  have  been  included.** 

By,  the  Decree  it  was  (inter alia)   declared^ 
'^  that  the  premises  in  B.  were  not  comprised  iw 
the  settlement,  but  passed  to  the  Plaintiff  by  the 
will  of  his  father  subject  to  the  said  mortgage  for 

200/. 


a 
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200/.  and  interest  thereon,  together  with  his  power 
of  charging  200/.  on  the  settled  estate ;  and  that 
the  burthen  of  the  mortgage  ought  to  be  borne  iu 
equal  proportions,  rateably  between  the  premises 
in  B.  and  the  8um«  of  200/.  chargeable  on  the 
settled  estate.  An  account  was  directed  as.  to 
what  was  due  on  the  mortgage ;  and  the  Plaintiff 
was  to  be  at  liberty  to  redeem.  In  case  he  did  so, 
the  Master  was  to  settle  the  proportions  of  what 
should  be  found  due  for  the  200/.  and  interest, 
which  ought  to  be  respectively  borne  by  the 
premises  in  B.  and  the  200/.  charged  on  the  settled 
estate  by  virtue  of  the  power ;  regard  being  had 
to  the  difference  of  value  between  the  premises  in 
B.  and  the  200/.  and  regard  also  being  had  to  the 
money  that  should  have  been  applied  out  of  the 
rents  and  profits  of  those  premil^es  towards  dis- 
diaifiing,  or  sinking  the  200/.  or  the  Interest 
thereof;  and  suchv  sum  as  the  Master  should 
aetde  to  be  the  proportion,  of  what  should  be  found 
doe  for  the  200/.  and  interest,  which  ought  to  be 
borne  by  the  settled  estate,  by  reason  of  the  power, 
tofffiAer  with  such  further  sum  as  should  make 
«p  the  principal  money  of  such  proportion,  to  the 
amoniit  of  200/.  with  interest  for  such  further 
■111I9  from  thedeathof  Edward Maddox the  father, 
waa  directed  to  be  raised  by  mortgage  or  sale  of 
the  settled  ertate;  which,  when  raised^  was  to  be 
equally  divided  between  and  paid  to. the  Plaintiff 
and  his  sisters,  share  and  share  alike.''  Reg.  Lib. 
As  to  the  examination  of  a  Counsel^  Solicitor y  or 
Attommf^  as  a  witness j  see  Gwillim^Bac.  Ah.  SVoL 
57ft,  SSdi  Mn  GwilHm  makes  there  an  observa- 
tion of  some  weight  on  the  passage  in  the  report 
«is  this  pointy  inasmuch  as  it  would  seem  from 

thence 


Maddox 

venu9 

Maddox, 

Dec.  5, 1747. 
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Evidence. 

Objections  as 
to  the  examina- 
tion of  Counsel^ 
Solicitors,  &c. 
as  witnesses. 


48 


Supplement  to  the  Reports  in  Chancery 


Maddox 

versu8 

MaDDOXj 

Dec,  5, 1747, 


thence,  that  the  right  to  object  were  the  privilege 
of  the  Attorney,  &c.;  whereas  the  obligation  to 
silence  is  for  the  sake  of  the  client ;  and  he  then 
proceeds  to  notice,  that  a  Court  of  Law  will  itself 
stop  the  witness  whenever  he  discovers  an  anxiety 
to  reveal  the  confidential  communication  of  his 
client,  4  T.  R.  759 ;  and  that  the  Courts  of  Equity 
will  suppress  such  depositions.  Sanford  v.  Re 
mington,  2  Ves.  Jun.  189. 


[   49  ] 
VOL.  I. 

Page  63. 


Copyholds 
unsurrendered 
hj  mistake ; 
Surrender 
supplied  in 
favour  of  a 
younger  child. 

Noia.  The  ne- 
cessity of  sur- 
render is  now 
dispensed 
with.(l) 


Banks  versus  Denshire,  Dec.  9,  1747. 
(Reg.  Lib.  1747.  A./oL  306.) 

NoTBs  AND  Observations. 

(I)  A  CONSIDERABLE  alteration  ha&been  lately 
made  in  the  law  relative  to  Copyholds,  by  the  Stat^ 
65  Geo.  III.  eh.  192.,  which  dispenses  with  the 
necessity  of  a  surrender  in  respect  of  all  Testators 
dying  after  the  passing  of  that  Act,  upon  payment 
by  the  persons  intitled  or  claiming  of  all  duties, 
fees,  &c.,  that  would  have  been  due  and  payable 
in  case  a  surrender  had  been  made.  It  is  also  to 
be  noticed  that  it  seems  most  advisable  to  surrender 
to  the  use  of  the  will,  in  every  case  where  it  can  be 
done,  notwithstanding  the  benefit  of  the  Act.  See* 
Scriven  on  Copyholds,  129.  The  Act  in  question 
is  inserted,  ibid.  p.  610. 

The  devise  was  not  to  the  Plaintiff  Banks,  &c. 
as  stated  in  the  report,  but  was  to  the  testator's 
daughter,  who  married  Banks,  and  the  heirs  of  her 
body.     Reg.  Lib. 

Alter  so  much  of  the  will  as  appears  in  the 

report. 
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report,  Reg.  Lib.  states  ^^  he  directed  that,  as  well 
the  said  freehold,  as  the  said  copyhold  estate, 
should  be  subject  to  an  annuity  of  50/.  to  the 
Defendant  his  son  [who  was  also  his  heir]  for 
"  life." 

The  question  was,  whether  the  want  of  a  sur- 
render should  be  supplied  in  favour  of  the  daugh- 
ter as  at/ounger  child,  Sgc.    Reg.  Lib. 

The  case  mentioned  in  the  report  as  of  the  King's 
Head  Inn  in  Tumham  Green  is  Gascoigne  v.  Bar-- 
ker,  3  Atk.  8.  Allen  v.  Poulton,  there  mentioned, 
is  1  f^es.  121 ;  but  it  is  observable  this  case  must 
have  been  added  by  the  reporter  subsequently,  as 
it  was  not  decided  until  very  nearly  a  year  after 
the  principal  case. 

In  the  principal  case,  the  Court  declared,  ^^  that 
^  the  copyhold  tenement  was  comprised  in  the 
"devise,  &c.  to  the  testator's  daughter,  the 
^Plaintiff  Mary:''  and  decreed  accordingly. — 
Reg.  Lib. 


Bank» 

versus 

I>£N8HlREy 

Dec.  9  1747. 


Le  Neve  versus  Le  Neve,  Dec.  9»  1747. 

•  ■ 

(Reg.' Lib.  1747.  B.fol.  109.) 

Notes  and  Observations. 

(1)  The  bill  stated  (inter  alia)  that  Edward 
Le  Neve  neglected  to  register  the  articles,  &c. 
which  ought  to  have  been  done,  in  order  to  a 
complete  execution  of  the  articles,  and  to  prevent 
the  premises  being  incumbered ;  and  that  he, 
taking  advantage  of  his  own  neglect  in  not  regis- 
tering the  articles,  &c.  made  and  registered  the 
several   mortgages,   and  the   settlement,  on  his 

£  second 


[    50    ] 
VOL.  I. 

Page  64. 

S.C.3Atk.646^ 
and  Amb.  436. 

Notice  to  an 
Attorney  of  a 
prior  conveffonce 
unregistered 
will  postpone  a 
conveyance 
for  the  benefit 
of  the  principal 
which  has  been 
registered. 
Notice  to  agent 
is  notice  to  a 
party.  (2) 
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Lb  Nevk 

versui 

Le  Nevb^ 

Dec  9,1747. 
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No  Decree  on 
one  witness 
only,  against 
a  denial  by 
answer  equally 
positive^  unin- 
fluenced by 
other  circum- 
stances. 


second  wife,  charging  notice,  &c,  as  in  the  report. 
It  prayed.  That  the  Defendant  might  deliver  up 
the  pretended  marriage  articles  and  settlement, 
and  all  other  writings,  &c.  relating  to  the  title  of 
the  said  premises ;  or  in  case  the  said  conveyance 
should  appear  to  have  been  made  upon  a  good  and 
valuable  consideration,  and  without  such  notice 
as  was  charged  in  the  bill,  then  that  the  Defend- 
ant, the  father,  might  settle  lands  of  equal  value 
to  the  said  premises  to  the  like  uses  as  were  limited 
by  the  original  articles,  or  make  the  Plaintiffs 
such  other  compensation  as  the  Court  should 
direct,  and  that  he  might  be  obliged  to  register  the 
said  articles,  and  the  settlement,  &c.  in  pursuance 
of,  and  to  the  uses  of,  the  articles,  and  according  to 
the  Statute.     Reg.  Lib. 

(2)  Jennings  v.  Moor,  cited  p.  65,  from  2  Ver. 
609,  is  S.  C.  on  appeal,  Dom.  Proc.  with  Blenkame 
V.  Jennens.  2  Bro.  P.  C.  278,  octavo  edit. 
See  also  Maddox  v.  Maddox,  1  Fes.  62.  2  Fes. 
370,  &c. 

Such  notice  must,  however,  be  in  the  same 
transaction.  Vide  Fitzgerald  v.  Falconbury^ 
Fitzgib.  20f .  Lowther  v.  Carlton,  2  Jtk.  242, 
fVarrick  v.  fFarrick,  3  Atk.  294.  JVorsley  v.  E. 
of  Scarborough,  ibid.  392.  Steed  v.  ffTiitaker, 
Bam.  Ch.  220. 

Though  it  is  generally  true  that  a  point  sup- 
ported only  by  one  witness  cannot  be  maintained 
against  a  positive  denial  in  an  answer.  Hobbs  v. 
Norton,  1  Fern.  136,  Alam  v.  Jourdan,  ibid* 
161. ;  yet  it  is  so  merely  where  the  denial  is  as 
express  and  positive  as  the  testimony,  and  there 
are  no  corroborative  circumstances.  Walton  v# 
Hobbs,  2  Atk.  19.    Janson  v.  Ramf,  ibid.  140- 

Only 
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Only  V.   Walker^  3  Ath  407.     Amot  v.  Biscoe,  1  Le  Neve 

Te*.  97.     Vide  also  Pember  r.  Mathers,  1  Bro.  £^  ^^e^ 

52.  6  re*.  40.  ib,  177.  183,  184.     9  Fes.  275,  &c.  Dec^'o,  m?. 
12  Fes.  78.  80.  &c. 

(2)  See  this  pointjoer  Lord  Hardwicke^in  the  Report,  The  Court  often 

p.  69;  and  also  in  Hill  v.  Ballard,  1  Fes.  77.  Lord  gives  credft  to 

Eldon  C.  expressed  the  same  doctrine,  in  Alsager  one ^arTy^  even 

V.  Rowley y  12  March,  1802.     Editor^s  MS.  note,  against  another. 

But  this  subject  escaped  the  notice  of  Mr.  Fesey.  ^^  as  to  make  it 
It  will  be  seen  from  that  gentleman's  report  of  of^anenqui- 

Alsager  v.  Rowley,  6  Fes.  748.  that  there  was  a  *y*(2) 
manifest  collusion  betWeen  the  Defendants;  and 
Lord  Eldon^s  observations  above  reported  by  the 
Editor^  2ipply  ^^  the  eiid  of  the  paragraph  at  p.  751. 
See  farther  also  per  Lord  Eldon,  in  Morse  v.  Royal, 
12  f^«.  355.361.362. 

Lord  Forbes  v.  Denniston,  cited  p.  67,  is  S.  C.  Difference 

with  4  Bro.  P.  C.  189,  octavo  edit,  and  13  Fin.  between  the 

Ab.  550;and  19  Fin.  Ab.  514.  foSn^n^'d'*' 

There  is  a  material  difference  between  the  and  Ireland. 
Reg^ter  Act  for  Ireland  and  those  in  England. 
By  the  Irish  act,  6  Ann.  c.  2.  an  absolute  priority 
is  expressly  given  to  the  instruments  first  registered. 
Vide  Sch.8slLefr.Rep.  98.  Et  ibid.  159,  160.— 
The  registry  of  a  deed  in  Ireland  is  not,  of  itself, 
notice,  ibid.  90.  157. 

Blades  v.  Blades,  cited  p.  68,  is  in  Eq.  Ab.  358. 
pi  2. 

Chivals  v.  Niccols,  cited  ib.  is  1  Stra.  664. 

"  Frans  nemini  patrocinari  debet,**  (page  68.) 
Vide  Co.  3  Rep.  178.  b. 

In  addition  to  the  cases  oited,  or  referred  to,  on       [    52    ] 
Ae  Registry  act,  vide  fFrighton  V.  Hudson,  2  Eq. 
Ah.  609,   before  Sir  Joseph  Jekyll.     Bacchus  v. 
Bacchus,  cited  Amb.  680.     2  Atk.  275.  Ainb.  624. 

£  2  ii/c/. 
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Lb  Nbvb      ibid.  678.     Appendix  to  Sch.  8s  L^r.  Rep.  467, 
I^  N^B,    ^  ^'^*-  478  4  Fes.  389.  9  Ves.  407, 

Dec.  9,  im 


Money  id  be 
laid  oat  in  land 
conndered  as 
land. 

Execatory  trust 
for  three  for 
^  their  lives^  as 
tenanii  in  cam' 
mon  i  If  any 
died  without 
issue  livipg  at 
their  deaths, 
their  Shares  to 
go  to  sunrivors; 
with  contingent 
remainders  in 

tail;  and 
remainders 
over. 

Two  of  them 
djriqg  in  testa* 
triz  lifetime^ 
Held  their 
shares  lapsed, 
and  went  ower» 


SPERiiNO  versus  Toll. 
XReg.  Lib.  1747.  B./ol.  121.) 

Notes  and  Observations. 

The  Court  declared  "  that  two-thirds  of  one 
moiety  of  the  lands  to  be  purchased  with  the 
surplus  of  the  testatrix^s  estate,  which  by  her  will 
were  limited  after  the  death  of  fV.  T.  her  brother, 
to  IV.  and  John  T.  her  nephews,  who  died  in  the 
lifetime  of  their  father,  without  issue,  belonged  to 
the  foUowii^g  persons  and  their  heirs,  viz.  seven 
tenth  parts  thereof  unto^.  tV.,  M.  W.y  S.  T.,  E.  W., 
J.W.yA.  W.y  and  E.  IV. ^  and  their  heirs,  as  tenants 
in  common;  and  that  the  remaining  three  tenth 
parts  of  the  said  shares  of  such  moiety  belonged 
to  the  Defendant  W.  T.  the  infant,  and  his  heirs, 
as  he  was  the  heir  at  law  of  IV.  T.  the  elder,  who 
was  heir  at  law  of  the  said  testatrix,  the  other 
devisees  thereof  having  died  in  her  lifetime ;  and 
the  Master  was  to  see  the  same  settled  accordingly : 
and  the  remaining  one-third  of  such  moiety  was 
to  be  settled  upon  the  Defendant  W.  T.  the  infant^ 
as  directed  by  the  will.     Reg.  Lib. 
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Attorney  General  versus  Sm^et,  L   ^•J   j 

March  4,  1747-8.  X^^-  ^ 


Notes  and  Observations. 


Page  72. 


(1)  Vide  jittorney  General  v.  Parker ^  ante^  37.  Where  a  Decree 
and  1  Fes.  43.  and  the  eases  2  Fes.  328,  and  11  Jj- ?''''\% 
Fes.  241.  242.  365.  367.  372.  with  Attorney  Ge-  chari^'^rtoSd 
nercU  v.  Mayor  of  Stamford^  2  Swanston^.  691.  be  made,  an 

(2)  Vide  ^«oniey   General  v.  PorAer,  1   ^i?*.  S^fbTdis- 
43,  et  antea  £37 J.  miflsed  because 

(3)  See  Attorney  General  v.  Middleton,  2  Fe^.  J^j?^^^'^"^ 
327.     Attorney   General  v.  Talbot,  1  f^e^.  72,  cf  but  the  Court 
pasty  57.     Ex  parte  Kirkby  v.  Ravenswortk  Hospi-  of  Chancery 
/a/,  15  Fesey,  305,  &c.     ^«amey  General y.  E.  tlyt^'!^) 
Clarendon,  17  Fe*..491 .  498.  and  the  case  of  Birk-^  and  has  no 
hampstead  School,  1  Fes.  and  Beames  134.  j^oth^^*" 

The  late  act  for  the  regulation  of  Charities  upon  FoundatioM  ^ 
a  Petition  instead  of  an  Information,  is  the  52  under  a 

G«l.III.C.101.  Charter,  &c.  (3), 

That  act  does  not  affect  third  persons,  such  qs 
parties  claiming  under  a  lease,  &c.  sought  to  be 
set  aside,  &c. — Bumham  Charity  Case,  Lincoln's 
Inn  Hall,  Dec,  7, 1814,  &c.  So  that  in  such  cases 
the  relief  must  be  sought  by  information. 

There  must  always  be  some  Relators  before  the 
Court  to  answer  the  event  of  costs.  See  Prec. 
Chan.  42. 
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In  marriage 
articles  and 
settlements^  on 
good  and 
valuable  consi- 
deration, it  will 
run  through  all 
the  limitations^ 
so  as  to  enable 

[    54    ] 

the  remotest 
remainder 
man  to  sue 
for  a  specific 
performance, 
&c.(l) 


Costs  paid  to 
disinherited 
heir,  raising  a 
fair  question, 
and  avoiding 
useless  expence. 


.  Stephens  t;er«M5  Trueman, 
March  5,  1747-8. 

{Reg.  Lib.  1747.  B.foL  257.) 

Notes  and  Observations. 

(I)  Ithally.  Beane,  1  Ves.  215.  etpost,  114.  S.P. 
Johnson  v.  Legard,  3  Mad.  Rep.  283,  &c^  seems 
contrd.  Sed  qua*re.  Vide  etiam  Sutton  v.  Chet- 
wynd^  3  Meriv.  249. 

The  case  of  Vernon  v.  Vernon,  cited  page  73, 
was  affirmed  in  Dom.  Proc.  Vide  1  Bro.  P.  C. 
267,  octavo  edit. 

Fagg  V.  Nash^  cited  ibid,  is  S.  C.  with  Goring 
V.  Nash,  3  Atk.  186, 

See  those  cases  also,  1  Ves.  21 6,  Mr.  Sanders^s 
note  to  Goring  v.  Nash,  3  Ath  188,  and  Naimev. 
Prowse,  6  Ves.  752. 

The  very  ground  of  the  decisions  is  that  stated 
by  Lord  Hardwicke  in  the  principal  case,  p,  74, 
namely,  "  that  agreements  are  entire,  and  the 
"  several  branches  might  have  been  in  view.** 

Lord  Hale  lays  down  the  doctrine  as  prevailing 
accordingly  in  the  cases  of  actual  settlements  in 
Fursakerw.  ISo&in^on,  as  it  is  reported  in  jyarrfr.  395 ; 
which  case,  as  reported  in  Free.  Chan.  475,  had 
been  cited  against  the  claim  in  the  principal  case. 

As  to  the  subject  of  costs,  at  the  end  of  the 
report,  page  74,  the  Decree  expresses  it  thus — 
"  The  Defendant  not  having  put  the  PlaintiflF  to 

the  expence   of  any  examination,  nor  to  any 

unreasonable  expence  in  the  cause,  it  is  ordered, 

that 


it 
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^^  that  the  Defendant^  upon  executing  the  said      Strp^^ns 
"  conveyances,  be  paid  his  costs  of  this  suit,,  to  J>e      ^^rsus 

*'  taxed. ""      R.  L.  Mar.  5, 1747-8. 


Pole  versus  Pole,  March  8,  1747-8. 
(Reg.  Lib.  1747.  B.fol.  305.) 

Notes  and  Observations. 

The  eldest  son's  cross  bill  was  dismissed,  with  A  &ther  having 
costs.    In  the  original  suit  it  was  declared,  "  that  P«»"«>«1  for  his 

°  .  eldest  80D^  but 

^  he  ought  to  be  considered  as  a  trustee  m  the  not  for  the  rest, 
^  mortgage  in  question,  for  his  father ;  and  he  takes  a  security 
"was  directed  to  pay  the  costs  of  that  suit,  so  ^  L,  ^^    J^ 

^^  -  «  1        t  i_  •  for  the  proceeds 

"  lar  as  the  same  related  to  the  question  concern-  ©fan  estate  sold 
"  ing  the  right  to  the  mortgage  money."     Reg.  in  the  name  of 

jjL  himself  and 

eldest  sou^"** 

Though  the  general  rule  is,  that  on  a  purchase  Held  a  trust  for 
by  one  man  in  the  name  of  another,  the  nominee  ^^^  fether's 
shall  be  a  trustee  for  the  purchaser,  such  resulting  representatives, 
trust  is  not  only  liable  to  be  rebutted  by  slight 
evidence,  as  in  Maddison  v.  Andrew^  1  Vesey^  60. 
61.  hut  an  express  case  of  exception  to  such  rale  is 
formed  where  the  purchaser  is  under  a  species  of 
natural  obligation  to  provide  for  the  nominee,  as 
in  the  case  of  a  parent,  &c.  child  unprovided  far. 
Fide  Scroop  v.  Scroop^  I  Ch.  Ca.  27  ;  Stileman  v- 
Ashdown,  2  Atk.  477.  and  note ;  and  Murless  v. 
Franklin^  1  Sivanston's  Rep.  13. 17.  &c.  Mr.  Swan- 
stm  observes,  that  "  Grei/  v.  Grei/  (1  Ca.  Ch. 
''  296.  Rep.  temp.  Finch,  338.  and  2  Freeman,  6.) 
^  is  one  of  the  earliest  and  most  important  au- 
"^  thorities  on  the  doctrine  of  advancement,  in  ap- 

'^  plication 
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Pole  (^  plication  to  purchases  by  a  father  in  the  name 
P^LiT,  '^  ^^  *  son.*'  2  Swanst.  691.  Appendix.  Mr. 
Mar.  8, 1747-8.  Swanston  afterwards  subjoins  in  the  same  Appen- 
dix to  that  volume  of  his  most  usefiil  and  elabo- 
rate Reports,  an  extract  of  the  important  case  of 
Grey  v.  Grey,  which  he  had  thus  noticed,  Jrom 
Lord  Nottingham'sMSS.,  observing  that  the  printed 
Reports  in  Chancery  Cases,  Finch  and  Freeman^ 
are  extremely  imperfect.  Vide  Appendix  to  2 
Swanst.  594. 

Where  even  no  such  natural  obligation  exists, 
the  Court  has  suflFered  the  resulting  trust  to  be 
rebutted  in  favour  of  the  nominee,  by  slight  evi- 
dence.   See  in  Maddisonv.  Andrew ^  I  Ves.  60. 61  • 


Hill  versus  Ballard,  March  9j  1747-8. 
(Reg.  Lib.  1747.  A.  foL  292.) 

Notes  and  Observations. 

On  the  marriage      (1)  The    report  is  erroneous  at  page   78,  in 
of  A.  his  sister    gtatinff  that  no  costs  were  decreed  a£^inst  the 

advances  him  °  ° 

600/.  to  make  father's  representatives.    It  appears  from  the  Re- 

a  present  to  his  gistrar's  Book  that  the  latter  were  ordered  to  pay 

procures  hU  *^^  Plaintiff  her  costs ;  and  that  a  cross  bill  by 

father  to  give  them  was  dismissed,  with  costs  as  to  the  Plaintiff, 

her  a  bond  for  ^nd  without  costs  Bs  to  the  brother. 

tne  amount  ^-,-  •    •      i  ^.ii  ^%    -»  -,       ^        • 

payable  at  a  1  "^  ongmal  bill  was  filed  by  the  sister  against 

month  after  his  the  representatives  of  the  father  Sir  Isaac  Shard, 

A%ays  his  ^^^  ^^^  brother.     It  appears  from  the  pleadings 

sister  interest  (inter  alia)  that  the  intended  wife  of  the  latter 

f^"?^,.^>-  Defendant,  being  entitled  to  a  considerable  for- 

ther's  lifetime^     ^  .     ^  °       .  .  ,       ^^  i  i 

and  for  the         tune,   the  Same,  and  a  considerable   real  estate 
month  proceeding 
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proceeding   from   the   Defendanfs  father,   were         Hill 
settled  on  the  marriage ;  and  that  the  Defendant,      Ballard 
wishing  to  make  a  suitable  present  to  his  intended  Mar.  9, 1747-8. 
wife,  requested  his  father  to  advance  him  600/.      [    56    ] 
for  the  purpose;    who    refused  to  advance  the  ™^g 
money;  but  agreed,  on  its  being  advanced  by  On  a  bill  by  the 
his  daufi:hter,  to  secure  its  repayment  to  her  after  ^f®*^*"  against 

,.      j^i  i_»i.i.«         ji.  *j  the  representa- 

his  death ;    which  being  done,  he  executed  an  ^ives  of  her 
obligation,    whereby    ^*  he   bound   himself,    his  fether  and  her 
"  heirs,  &c.  to  pay  to  his  said  daughter,  her  heirs,  H^S^Tdebt 
'^  &c.  the  sum  of  600/.  of  lawful  money,  at  one  the  estate  of  the 
"  month  after  his  decease-''    It  also  appears  that  ^*j^«»''  ^a^^u^ 
the  PlaintiflF  afterwards  advanced  a  farther  sum  a.  ^  And  the  ^ 
of  200/.   m  like  manner y  upon  which  Sir  Isaac  PlaintiflF  was 
added  the  following  words  at  the  bottom  of  the  foTts'^ouTof  her 
instrument,  viz.  ^^  I   do,  upon  a  farther  consi-  father's  estate. 
^^  deration,  promise  to  pay  200/.  more,  to  make  ^l].^  .^ 
^  the  above  600/.  800/.  to  be  paid  at  the  afore-  a  transaction 
^  scad   time  J    without    interest.^      The  son   paid  ^^  ^^^^ 
interest  for  these  sums  during  his  father's  lifetime,  JtT^ers. 
and  for  the  month  afterwards.    The  father's  re- 
presentatives insisted  (inter  alia)  upon  the  cir-  Accounts, 
cumstance  of  Sir  Isaac  having  actually  settled  all  ^^SJrfether  ^ 
he  had  engaged  to  do  by  the  treaty  preceding  the  ^^  ^^  favour 
marriage,  and  that  no  consideration  was  stated  in  sento^ti^^'^" 
the  instrument.      Their  answer  also  contained  although  ob- 
much  irrelevant  matter.    They  also  filed  a  cross  J^^*^  ^  ^^ 
bill,  which  was  dismissed  with  costs,  as  above,  Defendant  as 
Stc.    In  the  original   cause  the  two  sums  were  y^^^^y  to  aflFect 
decreed  ;to  be  paid  the  Plaintiff  by  Sir  Isaac's  g°t  „„_^ 

*     .  •  i_  •  /•  rlow  answer 

lepresentatives,  with  interest  from  the  end  of  one  of  one  Defend- 

mofnth  after  his  death,  and  her  costs.     R.  L.  *"*  ™*y  ^^^^^ 

(2)  In  illustration  of  what  Lord  Hardwicke  ob-  Drf^^ant.(2) 

serves  in  the  report  in  the  principal  case  p.  77.  and  As  to  securities, 

to  the  same  point  in  Le  Neve  v.  Le  Neve,  1  Fes.  ^^-  '^?  ^'^""^  ^^ 

'^  '  marriage  agree- 

69.  ments.  (3) 
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M'*'^         69.  (noticed  in  this  Supplement,  ante^  57.)  as  to 

Ballard       admissions  in  the  answer  of  one  Defendant  haying 

Mar.  9,i747-B.  in  their  consequences  affected  other  Defendants,. 

the  Editor  has  here  also  to  notice^  that  Lord  El-- 
don  C.  directed  an  answer  of  that  nature  to  be 
read  accordingly,  in  Alsager  v.  Rowlei/,  Lincoln'^ 
Inn  Hall,  March  12,  1802;  observing,  "  that  al- 
r    57    "1      "  though  an  answer  cannot  be  read  as  positive 

"  evidence  against  a  Co-defendant,  it  may.  yet  be 
*^  used  for  the  purpose  of  showing  a  contradiction 
"  in  the  different  statements,  or  a  disagreement  in 
'^  accounts,  so  as  f o  lay  a  ground  for  inquiry."" 
Auth.  MS  Note.  Alsager  v.  Rowley^  is  in  6  F'es. 
748,  but  this  point  is  unreported. 

(3)  As  to  the  case  mentioned  by  Lord  Hard^ 
wicke,  of  securities  taken,  or  private  understand- 
ings, in  fraud  of  marriage  agreements,  see  Pit^ 
cairn  v.  Ogboume,  3  f^'es.  375,  and  Troughton  v. 
Troughton,  1  f^es.  86.  et  post.  64. 


Attorney  General  versus  Talbot, 

March  25,  1747-8. 

(Heg.  Lib.  1747.  A.fol.  620.) 
S.C.-3Atk.662.  Notes  and  Observations. 

Chancery  has         (1)  ViDE  Attorney  General  v.  Smart,  1  Fes 4  72,  et 
no  jurisdiction^  ^^f^^  ^53j^  ^^d  Green  v.  Rutherforth,  1  Fes.  462. 

XTSec^n  of  472,  &c.    Also  the  cases  referred  to  in  Attorney 

Members  of  General  V.  Dixie,  13  Ves.  519.     Kirkhy  v.  Ravens- 

SSin  ^^'A  Hospital,    15  Vesey,    305,    &c.   Attixrney 

of  their  funds.  General  \.  E.  of  Clarendon,  17  Ves.  491.  498,  &e. 

&c.  where  the  q^^  ^f  Berkhompstead  School,  2  Fes.  8^  Beames 

appointmentof^^g^^^^  (2) 
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►  (2).  The  pka  w^^s  in  thejirst  place  to  the  whole      Attobnby 
of  the  relief,  and  after  stating  at  length  the  Sta-      ^^^^J^^** 
tutes  of  the  University,  it  averred  "  that  the  said       Talbot, 
"  statutes  were  all  the  statutes  which  any  way  Mar.26,1747-8. 
"  related  to  the  constitution  of  a  Visitor  of  the   ^  L    ^^  J 
"  siud  College,  or  Hall ;    nor  was  there  in.  any  visitor  can  be 
**  charter,  deed,  evidence,  paper,  or  writing,  to  the  ^^l^^^'  (^) 
"  Defendant's  belief,  any  thing  which  related  to  ci^ceUor  of 
^  the  appointment  of  a  visitor  of  the  said  college  the  University 
""  or  hall  fsavej  as  aforesaid.    And  Defendant  was  q^'^^^ 
"  advised^  and  insisted  that  the  said  Chancellors  the  whole  relief 
"  of  the  University  ever  since  had  been  Visitors  of  ^^  discovery 
"  the  said  CoUege  or  Hall ;  and  that  the  most  Jifo^JmatTon, 
^^  noble  Charles  Duke  of  Somerset  then  was  the  supported. 
"  Chancellor  of  the  said  University  of  Cambridge,  ^^  Precise 

11         M  1      ^r.  ..         /.I  .  1  ^  11  words  requisite 

^  and  also  then  was  the  Visitor  of  the  said  College  to  constitute 

"  or    Hall,    and    of   the   Master,  Fellows,  and  a  general 

''  Scholars  of  the  said  College  or  HaU ;   and  that  ^^^^*^^'(2) 

"the  said  Chancellor  for  the  time  being,   his 

"  Deputy,  or  Vice  Chancellor  for  the  time  being, 

"  bad,  with  the  advice  and  consent  of  two  Doctors 

"  (if  any  such  there  were)  or  otherwise  of  two 

^'  Masters  of  Arts,  one  a  Regent,  and  the  other  a 

**  Non-regent  Master,  to  be  assigned  by  the  Uni- 

"  versity,  as  assessors  or  assistants  assumed  to  him 

'^  for  all  the  time  aforesaid,  as  Visitor  of  the  said 

^  CoUege  or  Hall,  upon  appeal  to  him  made  for 

'^tbat  purpose,  had  heard,  adjudged,  and  de- 

**  termined^  and  of  right  ought  to  hear,  adjudge, 

''and  determine,  all  disputes,  complaints,  and 

"controversies,  of  and  concerning  the  election  and 

''  admission  of  any  person  into  the  place  of  one  of 

"  the  Fellows  or  Scholars  of  the  said  College,  and 

"  of  and  concerning  all  other  matters  and  things 

*^  relating  to  the  rules  and  good  government  of  the 

"  said 
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Attorney      **  said  College ;    and  that  such  complaints,  dis- 

^vemis^      **  putes,  and  controversies,  had  not   been,   and 

Talbot,      "  ought  not  to  be  heard,  adjudged,  or  determined, 

^T'^o^^i"^'  ^*  before  any  other  Court  or  Judicature,  or  in  any 

•     ^    J     *^  other  manner  whatsoever ;  and  that  at  the  time 

^^  of  the  election  of  the  said  Defendant  into^  the 
place  of  one  of  the  Fellows  of  the  said  College 
or  Hall,  and  long  before,  and  ever  since,  the 
said  most  noble  Charles  Duke  of  Somerset  was, 
"  and  he  then  was,  the  Chancellor  and  Visitor  of 
the  said  College.    And  that  the  Relator  R.  M. 
had  not  appealed  to  the  said  Chancellor,  as 
Visitor  of  the  said  College  or  Hall,  nor  else- 
where, to  hear  and  determine  the  right  of  elec- 
^'  tion  and  admission  of  him  the  said  Defendant 
**  into  the  place  of  one  of  the  Fellows  of  the  said' 
**  College  or  Hall,  as  he  might  and  ought  to  have 
^*  done ;  and  that  the  said  Chancellor  had  power 
^  and  authority  to  compel  him,  the  said  Defend- 
ant, to  make  a  full  answer  upon  oath  to  all  such 
matters  as  should  be  complained  of  against  him 
touching  the  election  or  admission  of  Fellows 
^  into  the  said  Coltege  or  Hall,  and  all  other 
matters  relating  thereto,  and  to  enforce  a  pro^ 
duction  of  all  statute  books,  papers^  and  writings 
whatsoever,  in  the  said  Defendant's  custody  or 
power,  relating  to  any  controversy  touching  the 
election  or  admission  of  any  Fellows  into  the 
said  College  or  Hall,  and  particularly  relating 
to  the  election  of  him  the  said  Defendant,  or  the 
said  Relator  R.  M.  into  the  place  of  one  of  the 
"  Fellows  of  the  said  College  or  Hall.    Ahd  as  to 
^so  much  of  the  said  Information  as  prayed  any 
discovery  of  the  several  mattei*s  therein  severally 
^^  mentioned,  set  forth,  or  alleged,  save  and  except 

"  such 


u 
u 
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"  such  part  thereof  as  charged  the  Defendant  with      Attorney 
"any  unjust  combination,  or  confederacy^  the      ^^^^^^^'' 
"  Defendant  hy  further plea^  insisted  on  the  several       Talbot, 
"  matters  before  pleaded  and  set  forth."  Reg.  Lib.  ^,?"''^^^'^^'^'®' 
(3)  See  15  Fes.  309.  314,  &c.  L 


60    ] 


Attorney  General  versus  Wyclifpe, 

January  26,  1747-8. 

{Reg.  Lib.  1747.  A.fol.  363.) 


VOL.  I. 

Page  80. 

Nomination  of 
a  master  to  a 
charity  school 
not  subject  to 
the  general 
rules  of  lapse,  as 
in  cases  of  pre- 
sentation 
to  livings. 


Owen  versus  Davies,  February  1,  1747-8. 
{Reg.  Lib.  1747.  B.fol  451.) 

Notes  and  Observations. 

(1)  It  seems  to  have  been  the  practice  in  such 
cases  for  the  Court  to  Decree  the  lunatic  to  exe- 
cute when  he  recovered  his  understanding,  the 
party  to  hold  and  enjoy  in  the  mean  time.  Pegge 
y.  Skinner^  Ch.  May  22, 1784,  1  Cox.  Ch.  Ca.  23. 
But  naw^  by  Stat.  43  Geo.  III.  ch.  75,  the  Lord 
Chancellor  may  order  the  freehold  and  leasehold 
estates  of  the  lunatic  to  be  sold,  or  charged  by 
way  of  mortgage,  or  otherwise,  for  payment  of 
creditors^  and  performance  of  contracts ,  &c.  and 
tbe  costs  and  charges  thereof;  and  may  direct  the 
cominittees  to  execute  conveyances,  and  to  pro- 
care  admittances  to,  and  make  surrenders    of, 
copyholds,  &c.     It  is,  however,  provided  by  the 

6th 


Page  82. 


Specific  per- 
formance of 
agreement 
against  one  who 
afterwards 
became  a 
lunatic,  (i) 
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OwiTN        6th  sect,  that  the  act  is  not  to  subject  such  estates 

Di^iEs        *^^  debts  or  demands^  otherwise  than  as  the  same 

Feb.  1, 1747-8.  were  then  liable  unto  by  due  course  of  law ;  but 

[    *61    ]     only  to  authorise  the  Lord  Chancellor  to  make 

orders  in  the  above  cases,  when  the  same  should 
be  deemed  for  the  lunatic's  benefit. 

There  must  be  some  mistake  in  the  report  at 
bottom  of  page  82,  where  it  is  supposed  that  the 
instrument  had  not  been  signed  by  the  Plaintiff 
or  his  agent :  for  the  bill  stated,  that  the  original 
agreement  was  signed  by  the  PlaintifTs  agent  as 
well  as  by  the  Defendant,  and  the  agreement  as 
stated  in  the  bill,  is  admitted  by  the  answer  of 
the  committee.  The  party,  however,  who  became 
afterwards  a  lunatic,  confirmed  the  original  agree- 
ment by  a  writing,  which  was  signed  only  by  him. 
Both  the  ori^nal  iigreement  and  the  confirmation 
were  proved  in  the  cause.     Reg.  Lib. 

In  the  second  clause  of  Lord  Hardwiches 
Judgment,  his  Lordship  properly  reprobates  the 
agreement  made  amongst  the  lunatic's  next  of  kin, 
as  to  the  disposal  of  the  purchase  money.  It  may 
be  right  to  observe,  that  the  Lord  Chancellor  in 
administering  a  lunatic's  funds^  never  adverts  to 
any  contingent  interest  of  the  next  of  kin ;  but, 
on  the  contrary,  will  apply  the  whole  if  it  contri- 
butes to  the  lunatic's  comfort  or  convenience ; 
taking  care,  however,  his  creditors  are  not  pre- 
judiced. Dormer's  Case,  2  P.  W.  262.  265.  Ex 
parte  Chumley^  1  Ves.  Juri.  296.  Oxendon  v.  Lord 
Comptan,  2  Fes.'Jun.  72.  Ex  parte  Baker,  6 
f^es.  8. 

And  even  as  to  creditors,  the  Lord  Chancellor 

will  not  make  an  Order,  which  will  have  the  eflTect 

[    62    ]     ^f  reducing  the  lunatic  to  a  state  of  absolute  want. 

Ex  parte  Dikes,  8  Fes.  79.  For 
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For  a  few  other  points  as  to  alterations  of  the         Owen 

_  _  ^  .     .  ,  .         .  ,  versus 

Law  by  statutes  relative  to  lunaties^  it  may  be       Davies, 
observed,  that  by  the  4  Geo.  II.  c.  10.    Lunatics,  Feb.  i,  1747-8. 
&c.  or  their  committees^  were  enabled  to  assign 
over  their  trusts  and  mortgages,  and  might  be 
ordered  to  make  conveyance,  &c.  by  direction  of 
the  Lord  Chancellor. 

By  29  Geo.  II.  c.  31.  Lunatics,  their  Guardians, 
&c.  may,  by  Order  of  the  Courts  of  Equity  sur- 
render leases,  and  accept  renewals. 

By  the  36  Geo.  III.  c.  90.  §  3.  Stock  in  the 
name  of  lunatics,  or  their  committees,  may  be 
ordered  in  certain  cases  to  be  transferred. 


Hill  versus  Allen,  February  3,  1747-8. 
{Reg.  Lib.  1747.  A.fol.  263.) 

Notes  and  Observations. 
(1)  See  Meriton  v.  Hornby,  1  Fes.  48,  et  ante. 


Davies  versus  Baily,  February  8,  1747-8. 
{Reg.  Lib.  1747.  A.fol.  266.) 

Notes  and  Observations. 

The  words  of  the  limitation  were  **  to  such  of 
"  his  relations  as  would  be  entitled  thereto  by  the 
*^  laws  in  force  concerning  the  distributionof  intes- 
^  tate*s  estates  incase  he  had  died  int  estate,  to  be 
"^  divided  as  the  said  laws  direct.'* 

(I) 


VOL.  1. 


Page  83. 

The  Court  wil 
not  relieve 
against  a  mas* 
ten's  legal  right 
to  all  the  earn- 
ings of  his 
apprentice^  who 
quitted  his 
service  during 
his  indentures. 

a) 


Page  84. 

Bequest  of  resi- 
due to  trustees^ 
the  widow  to 
have  the  inter- 
est for  life ;  and 
after  her  death 
the  residue  to  be 
divided  amoogat 
such  of  testa- 
tor's relations 

as 
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Daties 

versus 

Baily^ 

Feb.  8, 1747-8. 

[*63    ] 

as  would  have 
been  entitled 
under  ilie  statute 
of  Distributions 
if  he  had  died 
intestate. 
The  widow's 
repre-sentatives 
excluded  from 
any  share.  (I) 

VOL.  I. 


Page  85. 

Bequest  of  a 
contingent  in- 
terest in  per- 
sonalty void, 
where  the  pre- 
ceding gift 
never  vested, 
owing  to  a 
lapse. 


Page  85, 


A  posthumous 
child  within  a 
provbion  in 
marriage  arti- 
cles for  such 
children  of  the 
marriage  as 
should  oe  living 
at  the  death  of 
the  father  or  .. 
mother. 


*(1)  GarHch  v.  Lcrrd  Camden,  S.  P.  14  Ves.  372. 

Vide  Green  v.  Howardy  1  Bro.  33.  Et  vide 
Worseley  v.  Johnson,  3  Ath.  758.  So  likewise, 
where  a  person  gives  amongst  "  his  relations,"  this 
does  not  include  those  by  affinity,  such  as  brothers- 
in-law,  &c.  Maitland  v.  Adair,  3  V^es.  231.  If, 
however,  an  intention  to  include  them  can  be 
clearly  collected  from  the  will,  it  will  prevail ;  for 
the  statute  is  substituted  only  where  the  intention 
cannot  be  made  out.  Greenwood  \.  Greenwood, 
I  Bro.  30.  32^  note. 


Miller  versus  ¥av re ^Februartf  10, 1747-8, 
{Reg.  Lib.  1747.  B.fol.  254.) 


Millar  versus  Turner, 
Hil.  T.  February  11,  1747-8. 

{Reg.  Lib.  1747.  B.fol.  632.) 

Notes  and  Observations. 

A  POSTHUMOUS  Child  may  take  under  the  statute 
of  Distribution,  &c.  as  living  at  the  intestate's 
death,  Wallisv.  Hodson,  2  Ath.  1 14,  and  Bam.  Ch. 
271 .  So  may  a  posthumous  brother  of  the  half- 
blood,  Burnet  \.  Mann,postea  85,  and  1  Ves.  156. 

A  Child  en  ventre  sa  mere  may  take  under  a 
bequest  to  all  Children  of  B.  born  in  the  lifetime 
of  Testatrix.  Trowery.  Butts,  1  Sim.  and  «9/ii.  181. 
So  it  may  obtaib  an  injunction  to  stay  waste.  See 

in 
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in  Afusgrave  vf Parry,  2  Vem.  710.  Mr.  Raithhjfs        Millar 
edition.    It  prevented  a  remainder  taking  eflfect,       Ttoneb 
which  depended  upon  the  death  of  the  father^without  Hil.  T.  Feb.  ii. 
leaving  issue.    Burdet  v.  Hopegood,  1  P.  JV.  487.        1747«8. 
A  limitation  to  it  for  life,  with  remainder  over  in      [    ^    J 
tail  in  strict  settlement,  will  be  good.  Long  v. 
Blackall,  3  Fes.  Jun.  486.     7  T.  R.  700.  S.  C.  and 
see  4  Fes.  322,  &c.    It  may  be  the  subject  of 
Warranty.  Co.  Litt  390  a.  So  of  Murder,  3  Inst. 
50,51. 

As  to  the  principal  point,  it  was  determined  in 
Hale  V.  Hale,  Prec.  Ch.  50,  that  such  a  child  was 
entitled  to  the  benefit  of  a  charge  for  raising  por- 
tions for  children  living  at  the  death  of  the  testar- 
tor.  And  it  seems  that  the  question,  whether  they 
could  take  a  share  in  a  fond  bequeathed  to  chil- 
dren under  a  general  description  *^  of  children 
"living  at  the  testator's  death,**  was  not  finally 
settled  in  the  affirmative  (See  Freemantlev.  Free-- 
mantle,  1  Cox.  Ch.'Ca.  248.),  until  the  case  of 
Clarke  v.  Blake,  2  H.  B.  Rep.  399,  2  Bro.  320,  and 
2  Ke^.  Jun.  673.  S.  C. 

An  illegitimate  Child  en  ventre  sa  mere,  is 
eapable  of  being  so  described  as  to  take  by  grant. 
Boll^s  Ahrid.  43.  title  "  Grant;'  D.  1 1 .  See  Gordm 
V.  Gordon,  1  Merivale,  141 .  and  Earle  v.  Wilson, 
17  Ves.  528. 


Troughton 
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Pa^e86. 

^.C.  3  Atk.  656. 
quod  vidcj 

Settled  estate 
disencumbered 
of  a  charge  in 
fraud  of  a 
marriage 
agreement.  (1) 


TjtotJGHToN  versus  Troughton, 
February  23,  1747-8. 

(Reg.  Ub.  1747.  B./ol.  362. 

Notes  and  Observations. 

This  case  is  fully  stated^  and  much  better  re- 
ported  in  Atkins. 

(1)  See  Daubeney  v.  Cockbumy  1  ilfertVafe,  626. 

The  statement  in  1  Ves.  86,  is  not  correct.  It 
appears  from  Reg.  Lib.  and  is  so  stated  in  At-- 
Tdns^XhaA  the  obligation  to  re-c(mvey  part  <^the 
estate,  or  pay  300/.  &c.  was  by  a  separate  instru- 
ment, executed  on  the  same  day  as  the  settle* 
ment ;  being  a  joint  bond  from  the  husband  and 
wife.  See  the  case  as  reported  in  3  Ath.  666,  with 
those  cited  in  the  argument,  and  the  Decide,  &c. 


[    65    J 
Page  88. 


Astated  account 
and  release  be- 
ing set  aside^ 
relief  not  given 
to  the  defendant 
on  a  cross  bill 
for  another  in- 
dependent 
matter,  until  he 
should  fully 
accouut  in  the 
original  suit. 


Shish  tetsm  Foster,  et  E  contrdy 
February  36,  1747-8* 

{Reg.  Lib.  1747.  B.fol.  241.) 

Notes  and  Observations. 

The  Defendant  Foster  was  ordered  to  pay  the 
Plaintiff  Shish  his  costs  of  the  two  suits  so  far  as 
they  related  to  the  accounts  of  the  PlaintifFa 
father's  personal  estate^  and  the  Plaintiff  ^s  real 
estate,  up  to  the  hearing :  the  Court  reserving  the 
consideration  of  subsequent  costs,  and  the  whole 
costs  of  the  cross  cause,  so  far  as  they  related  to 
the  copyhold  estate,  until  after  the  Master's  re- 
port.    It.  L.  Tii^ 


\- 
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VOL.  L 

TiLBURGH  versus  Barbut,  March  2, 1747-8. 

^  S.C.  3Atk.  617. 

Notes  and  Observations. 

Devise  to  A. 

Vide   Fearne  Fix.  Dev.  4th  edit.  116,  et  seq.  and  his  heirs  3 
Also  1 79, 180,  &c.     And  see  Mr.  Sanders's  note  to  ^f^^^^JJ 
the  principal  case  in  3  Atk.  remainder  to^B. 

The  devise 
being  dearly  of 
a  fee,  the  re- 
mainder is  void. 

Mendes  versus  Mendes,  Marchy  11, 1747-8.     page  89. 
(Reg.  Lib.  1747.  B.  fol.  200.) 

Liberal  con- 

NoTEs  AND  Observations.  stmction  in  fe- 

vour  of  the 

(1)  See  Howes  v.  Hawes,  1  Fes.  13,  et  antea  vesting  of 
(15),  and  Stones  v.  HeaHly,  1  Ves.  165,  post.  g^^ji^ 

as  between  tiie 
children  referred  to  their  not  attaining  21,  or  marriage,  though  no  express  words 
to  that  elfect ;  there  being  a  preceding  clavse  as  to  other  children,  where  the 
like  words  were  used. 


Benson  «ier5M5  Dean  &  Chapter  of  York,      [   66   ] 

February  29,  1747-8.  Page  ftl. 

{Reg.  Lib.  1747.  A.  fol.  654.) 

Notes  and  Observations. 

The  Court   (inter  alia)   ordered,   that  if  the  Costs. 
Defendants    **  should  put  the  Plaintiff  to  any 
**  further   trouble  in  carrying  the  Decree  into 
^execution,  the  latter  should  be  at  liberty  to 
•  apply  to  the  Court  for  his  costs.'*  R.  L. 

F  2  Revel 
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K^^LJ       Revel  i;cr5ti«W ATKINSON,  June  11,1748* 

Page  93. 

Notes  and  Observations. 

Tenabt  for  life  (1)  S.  P.  Tracy  \.  Lady  Hereford,  2  Bro.  128, 
must  keep  down  Mv.BeWs  edition. 

S^mSSl^f,  See  Hungerfordv.  Hungerford,  Gilb.  Rep.  69-. 
although  the  But  it  is  Otherwise  in  the  case  of  tenant  in  tail, 
whole  of  the      Amesbury  v.Broum,  IFes.  477.  480.    There  is, 

rents  and  DFO-     ,  "^      ,.     .       .  i  ,  ^  •      ^  -i  • 

fite  are  exhaust-  however,  a  distinction  where  the  tenant  in  tail  is 
edby  it.(i)  an  infisuit,  aiid  his  guardian  or  trustee  is  in  pos- 
however  wUl  Session  of  the. profits  of  the  estate;  inasmuch  as, 
du-ect  a  reason-  in  the  first  place,  the  infant  cannot  bar  the 
able  1^^^^*  remainder,  like  other .  persons ;  and,dn  the  next, 
out  of  the  pro-  *^®  ^^^  ^f  *fa®  guardian  shall  not  alter  his  property, 
fits Jf  otherwise  or  that  of  those  cominjg  after  \k\m.—Sarjeson\. 
unproTided  for.  ^n^^^  cited  by  Lord  Hardwicke.l  Fe*.  480,  and 

reported  2  Ath.  412.  Vide  ibid.  414,  note,  and 
416,  and  the  notes.  Chaplin  v.  Chaplin  {as  to  this 
point)  seems  over-ruled  by  Sarjeson  v.  Cruise. 
Nevertheless  as  to  this,  see  1  f^es.  480.  Tracy  v. 
Lady  Hereford^  2  Bro.  128.  is  S.  P.  but  it  is 
rather  curious  that  the  principal  case  was  not  ad- 
verted to  at  either  x>f  the  hearings.  Ex  inform. — 
Et  vide  the  report. 
[  ,67    J         There  is  an  inaccuracy  at  the  top  of  page  94, 

of  the  report,  where  Lord  Hardwicke  is  reported 
to  state  as  law,  *^  the  words,  *  rents  and  profits^ 
^  used  generally^  without  morcj  imply  a  power  to 
"  sell;"  referring  to  %and  Gilbert,  2  P.  W.  13. 
The  report  in  the  latter  case  does  not  warrsmt 
such  a  conclusion.  On  the  contrary,  it  states  that 
**  the  natural  meaning  of  the  words  is  by  *  yearly 

profits. 
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^profits  ;\  and  that  the  word  ^  profits*  had  in  some 
•*  particular  instances  been  extended  to  any 
*^  profits,  &c.  to  prevent  inconvenience.^  In  corro- 
boration of  this  doctrine,  see  the  cases  referred  to 
by  Mr.  Cox's  note  to  Trqffbrd  v.  Ashton^  1  P.  IV. 
418,  and  the  note  to  Qmyngham  y.  Com/ngham, 
post,22l. 


Rbvsl 

verstu 

Watkinson, 

June  11, 1748, 


Arnott  versus  Biscoe,  June  13,  1748.  VOL.  I; 


fReg.  Lib.  1747.  A./ol.  628.) 
Notes  jksd  Observations. 

(1)  The  bill  stated  that  Biscoe  in  the  first 
place  had  (inter  aUaJ  assured  the  Plaintiff  that 
^  the  premises  were  free  from  incumbrances.'* 
And  in  another  part  charged  that  upon  the  ven- 
dor's wishing  for  ^rt  of  the  purchase  money 
beforehand,  Biscoe,  to  induce  its  advance,  as- 
sured the  Plaintiff  that  "  the  premises  were  not 
^  subject  to  any  incumbrances,  or  that  such  in- 
^  cumbrances  would  soon  be  discharged.^  Bis- 
coe's  answer  stated,  that  (in  respect  of  the  first 
meeting  between  the  parties)  ^^  he  did  then,  and 
^  at  such  time,  as  he  believes,  acquaint  the  Plain- 
"  tiff  of  the  incumbrance,  fee."  and  afterwards, 
that  ^  he  believed  he  did  the  like  in  the  presence 
^  and  hearing  of  the  Plaintiff 's  own  Attorney.*'— 
The  other  material  parts  of  the  bill  he  denied  in 
terms  more  positive. 

Hie  issue  was  also  to  ascertain  ^^  whether  Biscoe 
gave  notice  to  the  Plaintiff  of  a  Decree  of  Fore- 
closure 


Page  95. 


Attorney  on 
sale  of  im  estate 
not  disclosing 
to  tlie  buyer 
an  incum- 
brancej  and 
leading  him  to 
suppose  the 
title  would  be  a 
good  one,  held 
liable  to  make 
satisfaction  in 
default  of  the 
vendor.  (1) 
Though  one 
witness  cannot 
sustain  a  suit 
against  a  dis- 

[    68   ] 

tinct  denial  by 
answer^  the 
latter  must  be* 
precise  and 
positive.  (2>. 
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Abnott      closure  which  had  been  made  in  that  court.** 


"^"^        Reg  Lib. 


BlSOOE, 

June  13, 1748.       (2)  See  the  note  to  Le  Neve  v.  Le  Neve,  cmteay 

50. 


VOL.  I. 


Page  97. 

Bequest  by  an 
E.  L  captain  of 
all  household 
furniture  (I), 
linen,  plate, 
and  apparel, 
includes  only 
what  is  for  do- 
mestic use,  and 
not  any  articles 
for  trade  or 
merchandize. 
Construction  as 
to  the  words 
"or ''and 
"  andr 
Medals  (2) 
when  to  pass 
by  a  bequest  of 
money,  &c. 

Page  99. 

A  debt  by  cove- 
nant in  mar- 
riage articles, 
and  no  mention 
of  interest.— 
The  Court 

would  not  re-        -j^jg  ^^g  q^  ^  re-hearing  as  to  the  above  points^ 
than  6  per  cent,  when  Lord  Hordwicke  affirmed  his  Decree.    R.  L* 

The  like  inter- 
est ^owed  also 

upon  a  legacy  ♦  ■ 

for  mourning. 

Clarke 


Le  Farrant  versus  Spencer, 
June  14,  1748. 

(Reg.  Lib.  1747.  J.fol.  680.) 

Notes  and  Observations. 

This  case  is  entered  under  the  title  of  ^^  For- 
^*  rant  v.  Spencer.^ 

(1)  See  Hele  v.  Gilbert,  2  Fes.  430. 

(2)  See  Bridgman  v.  Dove,  3  Atk.  201. 

The  case  of  D.  Beaufort  v.  Lard  Dundonaldy  2 
Vem.  739,  is  cited  in  the  report.  Lord  Hard- 
wiche  said  in  Bridgman  v.  Daue^  that  he  laid  very 
little  stress  on  it.  3  Ath.  202. 


SWYNFEN  versus  SCAWEN, 

June  18  and  22,  1748. 
{Reg.  Lib.  1747.  B.fol.  393.) 

Notes  AND  Observations. 


^  Fronds  Ves^,  S^n.  7 1 


Qlamke  verius  Samson,  June  $},  1748.  [  69  ] 

(Reg.  Lib.  1747.  A.foL  714.)  ^^^'  '• 


NOTBS  AMD  OBgRKWMlOmB. 


Page  100. 


(l)ExpREssiouniusestexclusioalterius.**  Edit.  Setdement,  on 
TTie  ulterior  limitation  in  tlie  settlement  was  ^^^f»  of 
**  to  such  person  or  persons  as  should  be  his  awn  hold  and  others, 
**  right  heir  J  or  to  such  other  persons  as  might  subject  to  in- 
^  claim  the  same  under  the  will  of  his  fether/  ^j.'^fsre'on 

R.  If.  marriage  not 

The  Court  (inter  alia)  directed  an  account  of  epti'^*?!  *f  ^''^ 

1  ,  'w'r>  t_i?i_         them  uisincum- 

the  personal  estate  of  John  Samson  the  father,  i^^ed  out  of 

received    by    John  Samson  the  son,  or  the  De-  their  father's 

fendant  James  S.  the  latter  s  executor,  &c.     And  ^he^ord 

in  case  it  should  appear  that  J.  S.  the  son  paid  any  *'  grant**  does 

of  the  debts  of  J.  S.  the  father,  out  of  his  own  "«^  amount  to 

,  ,_^^,  ,.  ^  .an  entire  war- 

estate,  then  the  Defendant,  his  executor,  was  to  nmty  4a«4uityj 
stand  in  the  place  of  the  creditors  so  paid  off,  to  nor  always  at 
receive  a  satisfaction,  pro  tanto,  out  of  the  per-  J^^J^^^^^. 
sonal  estate  of  J.  S.  the  father.     And  what  should  nants  are  tu- 
be comin£:  on  the  balance  of  the  account  of  the  «^^- 

In  such  cAflC# 

personal  estate  of  t/.  S.  the  father  come  to  the  ^J^^  imenim  atf 
hands  of  J.  S.  the  son  who  was  to  be  answered  by  y>hai  is  ejopfitu, 
the  Defendant,  his  executor,  out  of  his  assets.  In  ^n^^iu^tgU 
a  course  of  administration ;  and  if  there  should  be  premmptUm.  (i). 
any  surplus  of  the  personal  estate  of  J.  S.  the 
&ther^   it  wa3  to  be  con^dered  as  part  of  and 
carried  to  the  account  of  the  personal  estate  of 
J.  S.  the  son.    The  Master  was  also  to  take  an 
account  of  the  personal  estate  of  J.  8.  the  son, 
received  by  the  Defendant,  his  executor,  &c.  &c. 
A/id  he  was  likewise  to  take  an  account  of  the 

rents 
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Clarke        «rents  and  profits  of  the  real  estate  of  J.  S.  the 

Samson,       father  descended  to  J.  S.  the  son,  accrued  since 

June  21,1748.  the  death  of  <7.  S.  the  £a.ther,  which  had  been 

[  *70  ]      received  by  J.  S.  the  son,  or  the  Defendant,  his 

executor,  &c.  And  what  should  be  coming  on 
the  said  account  was  to  be  applied  in  payment  of 
the  debts  of  J.  S.  the  father  which  should  remain 
unsatisfied  by  his  personal  estate  not  specifically 
bequeathed.  And  if  any  of  the  creditors  by  spe- 
cialty of  the  said  J.  S.  the  father  should  esdiaust 
his  personal  estate  in  satisfaction  of  their  debts^ 
the  simple  contract  creditors  were  to  stand  in 
their  place  to  receive  a  satisfaction,  pro  tanto,  out 
of  the  real  estate.    Reg.  Lib. 


VOL.  I.       Saville  versus  Tankred,  June  21,  1748. 
p^;^;^! .  (Reg.  Lib.  1 747.  B.fol.  395.J 

Notes  and  Observations. 

The  hearing  of  the  cause  came  on  about  a  week 
after  this  objection. 

It  appears  that  the  jewels  had  been  placed  in 
Mr.  Saville's  hands  by  way  of  collateral  security 
for  a  sum  of  3000/.  and  had  been  left  by  him  in 
the  house  of  the  persons  to  whom  the  Defendant 
was  the  representative ;  and  with  whom  he  lodged, 
till  his  death.  Those  persons  had  been  in  the 
habit  of  paying  and  receiving  money  for  him  for 
a  great  length  of  time,  and  the  same  circumstances 
took  place  also  between  the  Plaintiff  and  the  De- 
fendant as  representatives  to  the  several  parties. 
Accounts  had  been  from  time  to  time  regularly 

settled 


Parties— 
to  a  biU  by 
representative 
of  pawnee  - 
of  a  chattel 
against  a  third 
person  merely 
for  a  delivery 
of  it,  the  owner 
need  not  be 
made  a  party. 


of  Frauds  Vesey^  Sen.  73 

^settled  between  the  original  parties ;  and  an  ae-       Savillb 

count  had  likewise  been  settled  between  the  Plain-      Xan»bd 

tiffandDefendant^  in  which  a  balance  wasadmitted  June  21^  1748. 

to  be  due  to  the  Plaintiff.    The  Defendant^  how-      r  #71  ] 

ever,  by  her  answer^  siaid  there  had  bran  an 

omission  of  a  charge  in  the  several  settled  accounts 

for  the  standing  of  the  iron  chest,  which  contained 

the  jewels,  in  a  room  in  her  house,  which,  from  an 

apprehension  that  the  chest  contained  things  of 

great  value,  she  had  not  thought  it  safe  to  let  to 

any  person  as  she  might  otherwise  have  done. 

She  therefore  insisted  upon  having  a  reasonable 

satisfieu^tion  made  her  for  the  same.  But  the  Court 

decreed,   ^^  the  Defendant  to  pay  to  the  Plaintiff 

*'  the  balance  of  the  money  account  in  the  plead- 

'^  ings  mentioned,  she  having  admitted  assets ;  and 

^^  that  the  iron  chest  with  the  labels  with  the  title 

^  of  the  cause  aflixed  thereto,  which  had  been  de- 

^'  posited  in  the  Bank,  and  placed  to  the  credit  of 

**  the  cause  by  virtue  of  an  Order  of,  &c.  should  be 

**  delivered  out  of  the  Bank,  with  the  privity  of 

"  the  Accountant  General  to  the  Plaintiff,  or  to 

^  such  person  as  she  should  authorise  by  letter  of 

^  attorney  for  that  purpose,  which  Decree  was  to 

**  be  without  costs  on  either  side."    R.  L. 

(1)  See  CUxrk  v.  GuUe,  2  Ves.  617.  618.  etpostea 
245. 


Marryat  versus  Townly,  June  27, 1748.       VOL.  I. 
(Reg.  lAb.  1747,  B./ol.  479.)  Page  102. 


MiLNER 
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[    72  ]         MiLNEB  versw  Milnbh,  June  11,  1748. 

5^2^'  {Reg.  Uh.  1 747.  B.fol.  561 .) 

Page  106. 


Page  lOB.     Aenold  versus  Cua?man,  June  12,  1748. 

(Reg.  Uh.  1747.  A.fol.  649.) 

Notes  and  Observations. 

Mortmmn.  0)  ViDB  also  Attorney  General  v.  Graves,  Amb^ 

Assets  not  mar-  168^  and  Attorney  General  v.  TomkinSy  ib.  216. 
8haiiedin&-  Lord  Hordwicke  there  observes,  "If  there  are 
bequest  to  a  general  legacies^  aud  the  testator  has  charged 
charity,  Toid  his  real  estate  with  payment  of  all  his  legacies, 
tuteT  M^chwg-  ^^^  pereonal  estate  being  insufficient  to  pay  the 
ed  on  real  estate,  whole^  the  Conrt  has  Said  that  the  legacy  to  the 
(^)  charity  shall  be  paid  out  of  the  personal  estate, 

and  the  rest  out  of  the  real,  that  the  will  of  the 
testator  may  be  performed  in  toto :"  and  in  an- 
other case,  2  Fes.  53^  His  Lordship  says,  it  allows 
marshalling  as  above,  when  there  are  two  different 
funds  for  payment  of  the  debts  and  legacies.  But 
it  is  settled  that  the  Court  will  not  thus  marshal 
assets  where  the  bequest  to  the  charity  is  abso- 
lutely contrary  to  law.  See  Mogg  v.  Hodges^  2 
yes.  52.  Attorney  General  v.  Tindal,  Amb.  614. 
Foster  v.  Blagdon,  ibid.  704.  Hilly ard  v.  Taylor , 
ibid.  713.  Middleton  v.  Spicer,  1  Bro.  201. 
Attorney  General  v.  E.  of  fVinchelsea,  2  Bro.  373. 
and  the  valuable  note  of  the  judgment  in  that  case 
by   Mr.  Le  Mesurier  in  Mr.   BeWs  edition  of 

Brown 


qfFrimcis  Vesej/,  Sen.  75 

Brown^  p.  380.  note  (3)«    See  also  Makeham  \.       Abnoui 
Ewpety  4  Bro.  153,  and  the  references.  CuammL 

The  case  mentioned  in  the  principal  one,  page  Jone  13»  1748. 
109  and  110,  as  on  the  will  of  Sir  John  James ,  is 
that  of  the  Attorney  General  v.  Lord  Weymouth^ 
iw*.  20. 

Roper  V.  Ratcliffhy  cited  p.  110,  is  in  9  Mad.      [    73   ] 
190.  10  Mad.  237 ;  and  5  Bro.  P.  C.  360.  Octavo 
Ed.    Quod  vide. 


Ellison  versus  Airey,  July  13,  1748. 
{Reg.  Lib.  1747.  A./ol.  699.) 

Notes  and  Observations. 

(1)  The  Court  declared   ^^  that  by  the  death  of  Legiu^y  of  sooL 
''  E.  P.  before  she  attained  the  age  of  21  years,  or  J^  f^  *l^J^!f 
"^  was  married,  the  said  legacy  vested  in,  and  be-  riagelbutifshe 
"  kmged  to  the  three  children  of  F.  who  were  ^**^[*^^*'  '*^ 
" living  at  the  time  of  the  death  of  the  said  E. ;  ckUdrmrf^F. 
'^  to  be  equally  divided  between  them ;  and  the  £•  having  died 
"  Master  was  to  compute  interest  thereon  from  the  S^^S'^j^^'' 
^^  time  of  the  said  E.  P.'s  death."    R.  L.  to  vest  in  such 

Heathe  v.  Heathe,  cited  in  the  Report,  is  in  2  °^^^  younger 

j-i    1^1  '^  children  as  were 

niK,  \Z\.  living  at  that 

It  seems  that  the  general  rule  is,  that  where  the  time,  (i) 
bequest  to  the  children  is  general^  and  not  limited 
to  a  particular  period,  it  is  then  confined  to  the 
death  of  the  testator ;  but  where  it  is  to  one  for 
life,  or  where  the  distribution  is  postponed  to  a 
future  time,  those  children  are  let  in,  who  are 
bom  during  the  life,  or  before  that  time.    See  the 

authorities 
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Ellison       authorities  on  each  head^  collected  by  Mr.  Sanders^ 
]^^^^       2  Atk.  122,  Hote  (2). 

July.  13, 1748. 


VOL,  I.       SxocKWELL  versus  Terry,  July  15,  1748- 
p^^^S.  {Reg.  Lib.  1 747.  B.  fol.  491 .), 


[  74   J 
Page  118. 

S.C.3Atk.045. 


Legacy  toF. 
when  he  shall 
attuii25;  with 
directions  that 
It  shall  be  in- 
vested, and  its 
hiterest  paid,  in 
the  mean  time 
for  education, 
and  for  part  of 
the  principal  to 
place  him  out, 
is  a  vestedmte- 
rest^  and  trans- 
missible, 
though  he  died 
before  that  age. 

(1) 


FONNEREAU  VerSUS  FONNEREAU,. 

August  5,  1748. 
(Reg.  Lib.,  1747.  A.  fol.  520.> 

Notes  and  Observations. 

The  question  came  before  the  Court  on  pe-«. 
tition. 

(1)  On  the  distinction  between  the  actual  vest- 
ing of  legacies  where  the  time  of  paym^ent  only  is 
postponed,  and  where  the  precise  time  is  of  the 
substance  of  the  gift,   see   Roper  on  Liegacies, 

1  Vol.  216,  &c.  Mr.  Cox's  note  2  P.  W.  612. 
And  Mr.  Sanders* s  note  to  Steadman  v.  Ptdling^ 
3  Atk.  427,  and  to  the  principal  case  3  Atk.  645, 
note  2.  Likewise  Hansony.  Gratiam^  6  Ves.. 239. 
242.245. 

Lundy  v.  fViUiams^  cited  in  the  Report,  is  in 

2  P.  W.  480,  and  Attorney  General  v..  Uall^  ilid^ 
is  in  8  Vin.  Amb.  103.  pi.  50. 


Barnesly 


of  Francis  Vesey,  Sen.    '  77 


Barnesly  verms  Powel,  Aug.  3,  1748.         VOL.  I.. 

{Reg.  Lib.   1747.  A.  fol.  U\.—And  Reg.  Lib.     p^^yT^g 

1748.  A.  fol.  583,  584.)  ^^ 

Notes  and  Observations. 

The  Trial  was  at  Bar  in  K^  B.  and  appears  from  See  also  i  Ves. 
Reg.  Lib.  to  have  lasted  several  days.    After  a  full  £i;f  ^ti^e 
hearing,  the  Jury  found  that  the  paper  writing,  forgery  of  a 
dated,  &c.  was  not  duly  published  by  the  said  y^^  *"^  ^^^ 

uisuniiiieiics 

fF.  B.  deceased,  as  his  last  will  and  testament,  f  75  I 
and  signed  by  him,  and  attested  and  subscribed 
in  his  presence  by  three  credible  witnesses ;  and 
they  found  upon  the  second  issue,  that  the  two 
other  paper  writings,  bearing  date  respectively,  &c. 
were  not  sealed  and  delivered  by  the  said  fV.  B. 
deceased.  They  moreover  stated  that  they 
grounded  their  verdict  on  forgery,  and  not  on  any 
particular  defect  in  the  execution  of  the  will. 

The  cause  came  on  again  before  Lord  Hard- 
wicke^  upon  the  equity  reserved  on  the  10th  of 
July,  1749,  when  it  was  (inter  alia)  decreed,  that 
all  the  agreements,  &c.  &c.  obtained  from  the 
Plaintiif  should  be  set  aside,  and  be  delivered  up 
to  be  cancelled,  and  that  the  said  Defendants 
should  be  restrained  from  making  use  of,  or  insist- 
ing upon  the  Decree  made  in  the  Court  of  Ex- 
chequer, and  from  claiming  any  benefit  thereby  ; 
and  the  Defendants  were  ordered  to  deliver  up 
possession  of  the  real  estate  in  question,  &c.  and 
to  pay  the  Plaintiflf  his  costs  of  the  suit,  and  his 
costs  at  law.  Reg.  Lib.  1748.  A.  fol.  583,  585. 
As  to  the  sentence  in  the  Prerogative  Court,  the 
Defendant  was  ordered  to  consent  to  a  reversal  of 

,     it. 
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Barnesly 
versus 
Pow«i#i  - 
Aug.  6,  1748. 


it,  &c.  &c.  See  1  Vesey^  284,  et  postea,  143. 
As  to  setting  aside  Decrees  in  Equity,  on  the 
gi'ound  of  frauds  &c.  see  Richmond  v.  Taylor^  1  P. 
IV.  734.  736. 


[76  ] 
VOL.  I. 

Page  121. 


Trust  of  a  copy- 
hold devisable 
without  a  sur- 
render.    As  to 
another  copy- 
hold of  which 
the  testator  had 
the  legal  estate, 
heir  put  to  his 
election.  (1) 


Allen  versus  Poulton,  October  25,  1748. 
(Reg.  Lib.  1748.  J./ol.  317.) 

Sir  W.  Fortescue,  M.  R. 


Notes  and  Observations. 


:n: 


(( 


u 


(1)  See  CockesY.  Hellier,  post,  127,  128,  and 
the  notes. 

Besides  the  legacies  to  the  eldest  son,  the  tes 
tator  devised  to  him  his  manor  of  Westbury  in 
the  parish  of  Barking  (which  was  an  estate  in  fee 
simple)^  **  and  all  other  his  freehold  estate,  mes- 
suages, lands,  tenements,  tythes,  and  heredita-* 
ments  in  the  s^d  parish,  for  the  term  of  four- 
*^  score  years,  if  he  should  so  long  live ;  and  from 
'^  and  after  his  decease  he  gave  the  said  manor  to 
^^  the  Plaintiff  for  life.''  He  made  no  disposition 
of  the  reversion,  which  descended  upon  the  De- 
fendant as  his  eldest  son  and  heir. 

The  bill  stated,  that  the  Defendant  did  all  he 
could  to  frustrate  his  father's  will,  ^althotigh  he 
was  (inter  alia)  amjply  provided  for  by  the  smd 
will,  and  also  by  his  fother's  suffering  the  re-i 
version  of  his  freehold  estate  to  descend  to  him  ; 
and,  after  submitting  that  no  surrender  of  the 
trust  copyhold  estate  to  the  use  of  the  will  was 
necessary,  or  could  be  made  by  the  testator,  it 
insisted,  as  to  the  copyhold  not  surrendered,  that 

a 


'  of  Francis  Vesey ^  Sen.  79 

a  surrender  ought  either  to  be  supplied  in  fevoiir        Almn 
of  the  Plaintiff,  ot  that  at  least  the  Defendant      PoS^^, 
ought  not  to  be  permitted  to  claim  under  the  said  Oct.  25^  1749. 
will,  and  in  contradiction  to  it ;  but  that  he  must 
abide  by,  and  submit  to,  the  said  will  entirely,  or 
relinquish  all  he  was  entitled  to  under  it ;  whereas  ; 

he  had  received  his  legacy  of  600/.  and  also  part     [    77    J 
of  his  share  of  the  residue  of  the  testator's  estate 
under  the  will. 

The  Defehdant  by  his  answer  insisted,  that  he 
inight  well  take  such  estates  as  descended  to  him 
as  heir,  and  likewise  such  real  and  personal  es^- 
tates  as  were  devised  to  him ;  nor  did  be  appre^ 
hend,  that  his  taking  the  estates  Its  heir  at  law 
would  at  all  controul  or  contradict  the  said  will. 
He  also  stated  {inter  alia)  that  neither  of  the  copy- 
hold estates  appeared  to  have  been  intended  to 
pass  by  the  will  \  for  that  the  testator  was  an  at- 
torney at  law,  and  very  well  knew  the  necessity 
of  a  surrender,  &e. :  and  that  as  the  testator  did 
not  intend  to  devise  all  his  estate  by  his  said  will, 
whicfa  most  clearly  appeared  by  his  devising  only 
estates  for  life  out  of  his  freehold  estates,  suflR^ring 
the  reversion  thereof  to  descend  on  the  Defendant, 
so  the  testator  intended  the  said  copyhold  pre- 
mises might  descend  in  the  same  manner. 

The  Court  ordered  the  Defendant  to  surrender 
tjie  twv>  copyhold  estates  in  queS;tion  to  the  Plain-      :     r     * 
tiff  at  the  Plaintiff's  expence,  &c. ;  and  did  not 
give  costs  on  either  iside.    JR.  L. 

The  case  cited  of  the  King's  Head  Inn,  Tum- 
b«i  Green,  is  Gascoigne  v.  BarJcer^  3  Atk.  S. 
That  of  Banks  v.  Denshire,  is  in  1  F'es.  6S.  et  an- 
tea  49.    Vide  Blunt  v.  Cliiherow,  10  Fes.  589. 

Ttiough  an  heir  witt  be  put  to  his  election  in 

the 
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Allen        the  case  of  unsurrendered  copyholds,  ut  supr^ 

V^IZ^       and  in  Coohes  v.  Hellier,  1  Ves.  234,  et  post  127, 

Oct  26, 1748.   128;   and  in  Unett  v.  fFilkeSy  Amb.  430,  and 

Rumhold  v.  Rumboldy  3  Ves.  65,  &c.  yet  it  is  other- 
wise in  regard  to  freeholds  or  reed  estates  at  the 
[    78    ]      common  law,  when  the  wiU  is  incompetent  to  pass 

them  on  account  of  a  want  of  due  execution,  at- 
testation,  &c. :   or  of  infstncy,  &c«     Hearle  y. 
Election  as  to     Greenbank,  3  Ath.  695,  715.     Sheddon  v.  Chodn 

SJltbw!  '^""  ^^^>  ®  ^^*-  ^1^  4^6  5  and  the  reason  seems  to 

be,  that  in  the  latter  case,  the  will  being  void  as 
far  as  respects  the  land,  cannot  he  looked  a/  to  as- 
certain an  intention  relative  thereto ;  whereas  it 
is  otherwise  as  to  copyholds. 

But  even  in  the  case  of  freehold  lands  under 
such  a  will,  the  heir  will  not  be  allowed  to  claim 
a  legacy,  if  the  testator  has  imposed  an  express 
condition,  that  the  legatee  shall  forfeit  his  interest 
if  he  does  not  comply  with  the  will  in  toto.  Vide 
Boughton  V.  Boughton,  2  Ves.  12.  etpostea.  248. 

For  a  comprehensive  view  of  the  doctrine  of 
election,  and  most  of  the  decisions  on  it,  see  Mr. 
SwanstofCs  able  and  elaborate  note  to  DiUon  v» 
Parker,  I  Swanst.  Rep.  394,  &c. 


VOL.  I.       Rebch  versus  Kennbgal,  Oct.  26,  1748. 
Page  123.  (Reg.  Lib.  1748.  B.  fol.  234.) 

Thb  case  of  fVhittan  v.  Russel,  as  cited  and 
stated  p.  124,  was  on  appeal  from  the  Rolls,  and 
was  in  affirmance  of  His  Honour's  Decree,  ^e^. 
Lib.  1738,  B.fol.  520.    The  entry  of  the  original 

Decree 


of  Francis  Vesey,  Sen.  81 


Decree  {Reg.  Lib.  1736,    B.  fol.   527)  is  very        Rebch 
short,  being  that  merely  of  a  Dismission  of  the     kei^mal 
bill :  but  it  is  proper  to  state,  that  a  draft  of  the  Oct.  26, 174^. 
bond  mentioned  in  the  report  hxid  been  'prepared. 
A  paper  writing  appears  entered  as  read  at  the 
original  hearing,  which  purports  to  be  the  "  draft 
"  of  a  bond,  prepared  for  the  execution  of  the 
**  Defendants,  Harrison  and  Russell,  and  Abraham 
""CoUyerr     R.  L. 

The  Editor  has  a  MS.  note  upon  the  passage     [   79  ] 
at  the  bottom  of  p.  125,  and  top  of  p.  126,  of  the 
principal  case,  referring  to  one  ofRann  v.  Hughes 
as  a  Judgment  delivered  in  the  Exchequer  Cham- 
ber, Trin.  Term,  1776. 


Bingham  tersus  Bingham,  27  Oct.  1748.      VOL.  I. 
{Reg.  Lib.  1748.  A.  fol.  154.)  Paffe^6. 

Notes  and  Observations. 

The  material  facts  were  as  follows  :  One  John  Equity  relieveg 
Bingham    {inter  alia)  devised  an   estate  tail,  in  against  bar- 
oertain  lands,  to  Daniel  his  eldest  son  and  heir,  fer  a  misco^^' 
Emiting  the  reversion  in  fee  to  his  oum  heirs,  ception  of 
Daniel  left  no  issue,  but  devised  this  estate  to  the  "S^^*  (^) 
Plaintiff  in  fee.    The  bill  stated,  that  the  latter, 
bdng  ignorant  of  the  law,  and  persuaded  by  the 
Defendant,   and  his  scrivener  and  conveyancer, 
that  Daniel  had  no  power  to  make  such  devise, 
md  bdng  also  subjected  to  an  action  of  ejectment^ 
pnrcbased  the  estate  of  the  Defendant  for  80/. ; 
md  that  it  was  conveyed  to  him  by  lease  and  re- 
lease.   The  Bill  was  to  have  this  money  repaid 

Q  with 
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BlNG^AV 
BlNGHAM> 

Oct.  27,  1748. 


4( 


it 


with  inte^r^t-  The  Defendant,  by  hi8  answer, 
fir3t  of  ^l  insisted,  that  Daniel  had  no  power  to 
make  such  devise ;  but  if  h?  had,  he  urged,  that ; 
the  Plaintiff  should  ha.ve  ^^  been  better  advised 
before  be  parted  with  his  money,  for  that  all 
purchases  were  to  be  at  the  peril  of  the  pur- 
^^  chaser.**  The  Decree  was  for  the  money,  with 
interest  and  costs.    R.  L. 

(1 )  See  also  Cocking  v.  Pratt ^  1  f^es.  400,  post, 
176,  l^amsden  v.  Hylton,  2  Ves.  304,  post,  350. 
Evans  \.  Lletoelfy^y  2  Bro,  150.  and  1  Cox.  Ch« 
Ca,  333*  The  judgo^ent  is  given  more  at  length 
by  Mr.  Cogc,  p.  339,  than  it  is  in  the  report  by  Mr. 
Brown.  See  also  Mr.  Belts  UQtes  in  his.  edition 
of  Brown,  2  vol.  150. 


r  80 1 

VOL.  1. 
Page  127. 


Deed  and  will 
execute^,  pn  the 
same  day ;  tbi^ 
deed  h^a  tef- 
tameDtajy  actj^ 
andasYolu^tary 
and  Toid  against 
creditors  under 
the  13  Mz. 

Partiea— 

Not  necessarjr 
to  make  any 
other  than  the 
executor  par* 
ties  relative  to 
the  p^sonal  es- 
tate ^ 


cc 

a 

if 

€S 

<€ 

a 

(( 


Pb ACOCK  versus  Monk,  Oct.  28,  1748. 

(Reg.  Lib.  1748.  B.Jbl.  126.) 

Notes  and  Observations. 

The  bill  (inter  alia)  insisted,  ''  that  the  4000/. 
by  virtue  of  the  deed,  became  the  property  of 
Mbnkf  subject  to  the  covenants;  and  that  it 
was  not  to  be  considered  as  part  of  Adnun^ 
tjCStocVs  assets,  or  subject  to  his  debts ;  aiid 
that  the  Plaintiffs  were  in  nature  of  creditors  of 
Monk,  but  unable  to  sue  him  at  law,  by  virtue 
of  the  said  securities  being  made  in  manner* 
aforesaid.''    R.  L. 

The  Court,  (amongst  other  things)  ^^  decl|4e4 
the  Plaintiffs,  Peacock  and  Cockbum,  werq  en* 
titled  to  the  said  sever^  sums  of  1000/.  and  m^ 
t^rest,  from  the  end  of  two  months  after  H^ 

deatk 


a 
it 


of  Frands  Vesey^  Sen.  83 

"death  of  Admiral  L.;  and  that  the  Plaintiff,  Peacock 

'^  Mrs.   Knowles,  was  entitled   to   her  annuity,  monik 

&c.   &c.    as    agmnst   the   defendant,    fFilKam  Oct.  28^1748. 

Monkj  as  executor  q/  Admiral  Lestock,  and  also 

•  tv    f  • »  t     f  ¥  tate :  since  ne 

^  against  all  the  said  testator  s  legatees^  and  €mf  sustains  the 
"  nther  persons  not  claiming  under  the  said  Admi^  power  of  the 
"  rat  Lestoch  for  valuable  consideration ;  but  that  ^^^e  estate 
'Hhe  Plaintiff  ought  to  be  postponed,  as  to  all  for  himself,  ere- 
''  creditors  for  valuable  consideration  of  the  said  ^*°"*®>  ^°^  ^^' 
"  Admiral  Lesfocft;'     R.  L.  ^^'' 


BUTT^RFIELD  VCrSUS  BuTTERFIELD,  f     81     1 

Oct.  29,  1748.  yQL.  I. 

(Reg.  Lib.  1748.  A.  fol.  75.)  P^^^Tss 

and  154. 
Notes  and  Observations. 

On  appeal  from  the  Rolls,  where  it  had  been  interest  of 

heard  by  consent.  A^f^^^d 

It  appears  from  R.  L.  that  the  words  in  the  ^^  ^^  heiw^of 
latter  clause  were,  "  if  he  should  die  without  w-  his  body,  with 

«  «er  not  "  heirs  r  ^v'^^'St'died 

Hie  Master  of  the  Rolls,  upon  John  Butterfield's  without  issue. 
liaving  waved  any  right  which  he  might  have  to  A.  takes  the 
the  money,  had  decreed,  that  the  stock  in  which  Sitoti?n  being 
this  400/.  had  been  invested,  should  be  transferred  too  remote,  (i) 
to  a  trustee  or  trustees,  &c.  who  were  to  pay  the  ^^^^^  ^  ^ 
interest,  &c.  to  the  Plaintiff  for  life ;  and  who,  ^^^i  rlvened 
upon  his  death,  were  to  transfer  the  stock  to  his  on  appeal.  (2) 
chiMren,  if  he  should  have  any ;  and  if  he  should 
die  withoat  issue,  they  were  to  transfer  it  to  his 
eiecQtors  or  administratoi-s.    This  decree  was  re- 

G  2  versed, 
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BuTTSRFiELD  vcTscdy  ond  the  stock  ordered  to  be  transferred  to 

BuTxr^ELD,   the  Plaintiff.    R.L. 

<^t.  29, 1748.       (1)  Vide  also  FUmders  v,  Clarke,  1  Ves.  9,  and 

the  note  upcm  it,   antea,  12.     Lord  Beattclerc^s 
case,  cited  p.  134,  is  in  2  Atk.  308, 

(2)  This  was  refused  in  Harrison  v.  Rumsej/y 
posty  391.  JDowmng  v.  Cage^  1  Eq.  Ca.  Ah.  165, 
Bradish  v.  Oee,  Ambler  229.  Norcot  v.  Norcot^ 
Dam.  Proc.  Feb.  1702.  MS.  AW*,  and  7  Fin.  Ab. 
wi98.    See  also  Wall  y.  Bushhy,  1  Bro.  484. 


r  82  1  Oke  versus  Heath,  November  4,  1748. 

VOL.  I.  (Reg.  Lib.  1748.  A.  fol  215.     Entered 

„^-v— '  Oke  V.  Gi7/.) 

Page  135.  ^ 

NoTlas  AND  Observations. 

A  wife  having  (1)  The  words  in  R.  L.  are  as  here,  "  upon 
^Ta^h?"  ..  ''  ccm^fift'on  that  he  paid.*^ 

point  4000i.  to  ,    _       „,.  S.,^         ,     ^  ,    ^^TN^  1  -r^.. 

Miy  of  her  kin ;  (2)  See  IVtgg  V.  fVigg,  1  ^#Ar.  382,  and  Wlls  v. 
and,  for  want  of  fTiflej/,  2  Atk.  605.  This  latter  case  is  the  one 
^^coDrdtngto  cited  in  tlie  Report,  p.  136,  as  decided  6  July^ 

the  statute,  1746. 

appointaitby  g        f  y.  Holgrave,  mentioned   pp.   137  and 

will'to  her  ne-  *^      ^         ,    A        .    .  ^      i  » 

phew,  ••  upon      140,  as  in  Eg.  Ca.  Ab.  296,  is  imperfectly  reported 

""^h^  aid  his  ***^^^*    ^^^^  ^  ^^^'  ^®' 

mother  an' an- ^       Upon    the    distinctions    between    trusts    and 

nuityofioo/.      powers,  vide  in  Brown    V.  Higgs,  8   Fe5.   561, 

She  then  be  ^^/^    o 

queathed  to  her  ^'^^  ^^' 
niece  S.  ail  the 

rest  and  residue  of  what  ihe  had  powir  to  dispose  of.   The  nephew  dying  in  her 
life-time,  the  appointment  as  to  him  was  void,  but  not  so  as  io  the  annuiUmtf, 
'  (2)  and  the  remainder  was  held  to  pass  by  the  above  residuary  bequest. 

Bagshaw 


if  Francis  Vesey,  Sen.  85; 


BiiGSHAw  versus  Spsnceu,  Nov.  12,  1748.       VOL,  I. 
{Reg.  Lib.  1748,  A.fol  152.)  Page  142. 

Notes  and  Observations. 

The  case  of  Lord  Sonf  and  Seal  v.  Lady  Jones,  q^  appeal  from 
cited  p.  144-  is  in  8  Fin.  Ah.  262.  1  Eq.  Ab.  389,  theRoUs  >  vide 
and  3  Bro.  P.  C.  113,  octavo  ed.  ^  ^^'  ^'^^• 

Long  V.  Beaumont,  cited  p.  147,  is  in  3  Bro.  Devise. 
P.  C  60.  octavo  ed. ;  and  there  called  "  Darbison       . 
V.  Beaumont:-  pil^nttJt^aU^ 

Coulson  V.  Coulson,  cited  also  p.  147,  is  in  2      [    83    ] 
Stra.  1125.   2  ^f/:.   246,  ^c.    Vide   Hodgson  v.  uses  executed, 
Ambrose,  Dougl.  323,  -S.  P.  Lord  Hardwicke's  ob-  froi?h?p™^ 
servations  on  Coulsony.  Coulson^in  the  next  page,i/'  poses  to  be  aa- 
**  this  case  be  law,^  might  be  thought  merely  casual,  »^^*'^.5  ^y  a 
and  as  implying  no  doubt  of  the  decision ;  but  vise  to  trastees 
from  what  follows,  the  author  thinks  his  lordship  for  payment  of 
meant  to  shew  some\vbat  of  a  dissatisfaction.  The  ^^^J^^  ^o 
Author  is  in  possession  of  a  copy  of  Strangers  Rep,  virhether  an  es- 
which  formerly  belonged  to  Mr.  Bearcroft,  and  !**^  fj^^  ^«>  ^^ 
there  is  a  MS.  note  on  the  case  of  Coulson  v^ 
Coulson,  in  Mr.  Bearcroft s  hand-writing,  as  fol- 
lows— **  In  the    case    of    Chapman  on  dem.  of 
"  Oliver  v.  Brown,  Lord  Mansfield  mentioned  the 
^  case  of  CouUon  v.  Coulson,  and  the  said  determi- 
^  nation  gave  great  dissatisfaction  to  the  Bar ; 
^and  also  that  upon  a  similar  occasion  Lord 
^  Hardwicke  made  a  case  to  be  sent  to  the  Court 

of  K.  B.  to  be  solemnly  argued  ;  ^  and  he  told 

me'  ^said  my  Lord  Mansfield)  *  that  he  never 
^  was  satisfied  with  the  determination,  though  he 
^'  would  not  hiiAself  determine  against  it  without 
'*  the  opinion  of  the  Court.    E.  B.'  '*  Lisle 
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Baoshaw  Lisle  V.  Grm,  cited  p.  149,  is  in  2  Lev.  223, 

Spbnc«k,      *^^  Raym.  278.     &r  J.  Hohart  v.  JB.  q/'  Stanford, 

No?.  12, 1748.  is  in  19  ^'w.  -/^A.  360.     Feame  Cont.  Rem.  [173] 

and  3  Bro.  P.  C.  31,  octavo  ed. 

Ashton  V.  AsktoHy  cited  also  p.  149,  was  on  a 
re-hearing,  14  Nov.  1734.  Reg.  Lib.  1/34.  A. 
fol.  151. 

mw?  ^"^'''  ''^^  ^^^''*  '*^®^'  *^^^^  **^^  declaration  of  its 

being  an  estate  for  life  in  G.  I.  A.  directed  a  con- 
veyance in  strict  settlement  accordingly  *'  to  bis 
"  use  for  life.  Rem.  to  trustees,  to  preserve,  &c. 
j^   84    ]      **  Rem.  to  his  first  and  other  s(ms  in  tail  general, 

*'  Rem.  to  his  daughters  in  tail,  as  tenants  in  com- 
**  mon,  and  not  as  joint  tenants ;  with  cross  re- 
**  mainders  over.  Rem.  in  fee  to  the  Defendant, 
"  R.  A.    R.  L.fol  \bi: 

Withers,  v.  Algood,  cit.  p.  150,  is  in  R.  Lib. 
1734.  B.fol  276. 

It  should  be  observed,  upon  the  principal  case 
of  Bagshmv  v.  Spencer,  that  Lord  Thurhw  said 
he  was  not  satisfied  with  the  reasons  of  the  deter- 
mination. Vide  in  Jones  v.  Morgan,  1  Bro.  217, 
221,  222. 

See  also  Feame,  Cont.  Rem.  [166],  [207],  [21 1  J, 
[215],  ficc.  &c. 


Buxton  versus  Svbe^  November  15,  1748. 

(Reg.  Lib.  1748.  A.  fol.  176,  entered  ''  Buxton 

V.  Sidebotham.) 

Notes  and  Observations. 
No  lien  on  a  (1)  If  appears  from  the  ultimate  decision  of 

ceeds  from^saie  'Slfliwww  v.  Brc^fOon,  reported  1  Ves.  443,  that 
of  where 


of  Frmds  Vesejfy  Sen.  87 

where  the  vessel  was  hypothecated  for  repairs  done       Buxton 
abro€ulf  and  afterwards  lost,  the  part-owners  were         ^"^^ 
held  pei^onally  liable  respectively.    They  were  Nov.  16, 1748. 
firsts  as  between  themselves^  to  contribute  accord- 
ing to  their  respective  shares ;  and  under  a  de-  Soii  excfept^ 
ficiency  contemplated  in  respect  of  one  of  the  caiiHebtsL 
parties,  the  other  was  held  responsible,  of  if  he  had  I^^to  M^^^ 
been  apertnei\    Vide  Heg.  Lib.  1/49,  B.jol.  si^S,  an  actidn  a*  to 
&c.    LfOrd  Hardmicke  followed  a  like  course  in  '*^  perwtuil  Ua- 
Doddmgton  v.  Hallett^  1  f^es.  497^  and  Sj^ems,  upoi^  part^o^ers 
the  very  face  of  the  record,  to  have  gone  much  too  who  fe<feiTed 
fiur  in  so  doing :   since  the  agreement  between  the  "®w^^^^-  C.^) 
part-owners  {whom  he  treated  as  partners ,}  as  it  Lord- Hard- 
appears    in  Beg.  Lib.   expressly    negatived    any  wicke's  decision 
such  conclusion.    They  thereby  covenanted  and  *"J^^/|^'' 
agreed  "  severally ^  and  not  jointly ^  every  one  for  4^,over-n]led ; 
*'  himself'^  {Seepostea  (     )  the  notes  on  that  case.)  and  now  settled 
It  seems  now,  however,  to  be  settled,  on  great  con-  era  inasWpare 
sideration,  and  by  several  decisions,  that  Lord  not  to  be  con- 
Bardwicke  was  wrong  in  considering  part-owners  ^^^^'^  ^  P"^' 
oi  partners ;  and  that  the  determlnatictti  in  Dod- 
£ngtan  v.  Hallet  is  to  be  considered  ds  over-ruled. 
Vide  Exparte  Fbungy  2  Fes.  and  Beames  242,  per 
Lord  EUon  C.  and  Exparte  Harrison  in  m.  ^ 
Nicholson^  2  Base  Bep*  in  Bankruptcy.    Brent  v. 
Hay,  Feb.  10, 1815,  &o.  &c. 

As  to  the  maritime  law  on  hypothecation,  and 
the  general  liability  of  the  owners,  see  Molloy, 
213.  SaUc.  34,  pi.  7^  Gamham  v  Bemett,  2 
Stra.  8W.  Moi'se  V.  SIm^  I  Ventr.  WO,  228. 
Spearing  v.  Degnwei  2  Vem.  643.  Gary  v.  White, 
5  Jlro.  P.  G  326,  octavo  eA.  Bech  v.  Coe,  Cowp. 
G36, 639.  Farmer  r.  Domes,  1  T.  K.  108.  ideates 
V.  Hall,  ibid.  73.  Ellis  v.  Turner,  8  T.  B.  631. 
ToUam  y.  IfaUett,  Amb.  269,  aftd  Stat.  7  G.  2.  C. 
19,  et  ut  supra.  Burnet 
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Page  156. 

Posthumous 
brother  of  the 
half-blood,  cn« 
titled  under  sta- 
tute of  distribu- 
tion. (1) 
Appointment 
pursuant  to  a 
power,  good ; 
though  exe- 
cuted by  will  of 
a  feme  covert. 


Burnet  versus  Mann,  November  16,  1748. 
{Reg.  Lib.  1748.  J.fol.  634.) 

Notes  and  Observations. 

(1)  Vide  Millar  v.  Turner^  antea  63. 

JVallis  V.  Hodson,  cited  p.  156,  is  in  Barnard^ 
272  and  2  Ath  115.  Lady  Roscommon  v.  Mcgor 
Fmoke,  cited  p.  157,  i  in  6  Bro.  P.  C.  158,  octavo 
ed.    Vide  ibid.  167,  note. 


[    86     I 
Page  157. 


S.C.  lDick.88. 

Guardian  and 
ward. 

Marriage  of  a' 
Ward  of  Court 
to  a  foreigner 
out  of  the 


Roach  versus  Garvan,  Nov.  16,  1748. 
{Reg  Lib.  1748,  B.fol.  32.) 

Notes  and  Observations. 

The  Statute  of  Queen  Anne,  referred  to  by  Lord 
Hardwickey  p.  158,  is  7  Anne,  c.  5.  Explained  by 
4Gco.  II.  c.  21. 

The  other  Statutes  alluded  to  by  his  lordship  in 
the  same  page  are  the  1  Ja.  I.  c.  4^  and  3  Ja.  I. 
c.  5.  These  (inter  alia)  made  it  criminal  for  per- 
sons within  the  realm  to  contribute  towards  the 
maintenance  of  British  subjects  placed  in  foreign 
priories,  abbeys,  nunneries,  &c.  Notwithstanding 
the  several  toleration  acts  in  favour  of  the  Roman 
Catholics,  and  particularly  the  31  Geo  III.  c.  32, 
the  clause  above  referred  to  seems  even  as  yet  to  be 
unrepealed^  except  with  regard  to  such  Roman 
CathoUcs  as  take  the  oaths  prescribed  hf  those 
Statutes. 

This  should  be  noticed,  since  heavy  penalties 

may 
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may  be  incurred,  in  the  present  state  of  things,        Roach 
very  innocently.  C^van 

As  to  the  conclusiveness  of  foreign  sentences,  Nov.  le,  1748,1. 
adverted  to  p.  159,  vide  1  Fern.   21,  and  Mr. 
Rcuthbjfs  note. 

With  regard  to  Lord  Hardwicke's  refusal  to 
allow  any  money  to  the  alleged  husband,  p.  159, 
and  several  other  points  in  this  case,  see  De  Man- 
nemUe  v.  De  Manneville,  10  Fes.  52,  56,  &c.  &c. 
and  the  cases  cited  in  it. 

The  guardianship  of  daughters  is  determined  Guardianship. 
by  their   marriage,  but  it  is  otherwise  of  sons. 
See  1  Fes.  91.     But  nevertheless,  and  although  a      [   ^7    J 
female  Ward  of  Court  may,  after  coming  of  age, 
make  whatever  settlement  she  please,  it  is  still  in- 
dispensable, in  order  to  exclude  the  further  cog- 
nizance of  the  Court,  for  her  either  to  come  into 
Court  to  shew  her  actual  consent  to  the  proceed- 
ing, or  to  have  such  consent  taken  by  commission; 
^for  she  is  not  discharged  frofia  the  protection  of  Protection  of 
« the  Court,   except   h)   the  act    of  the  Court:"  ^^^.^''"^•^^ 
Tlierefore  it  is,  that  until  ^^  such  a  consent  is  re-  g^^. 
^  corded,  a  Ward  must  always  be  considered  as 
"  encircled  by  the  Court's  protection.** 

Per  LfOrd  Eldon,  C.  Lincoln's  Inn  Hall,  March 
12,  1802,  upon  a  petition  to  explain  an  Order 
under  which  it  had  been  referred  to  the  Master, 
to  see  whether  a  settlement  made  hy  a  ward  when 
adult  was  proper,  or  not:  Mr. Hall,  as  counsel, 
sabmitting,  that  such  a  reference  was  unnecessary. 
Author  s  MS  note. 

As  to  removing  a  testamentary  guardian,  see  Remoyalof  a 
in  D.  Beaufort  v.  Berty,  1  P.  fV.  704,  accord.  ^^^^^ 
Faster  v.  Denny,  2  C.  Ca.  237,  and  1  Eg.  Ahr.  260,  S^^"***"* 
would  seem  contra;   and  so  likewise  Dillon  v. 

Lady 
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Roach        Lodtf  Mount  Cashell^  Dom.  Proc.  4  Bro.  P.  C. 

a^vlN        ^^^  (octavo  edit.)  and  the  note  at  tbe  bead  of  the 

Nov.  16, 1748.  preceding  case,  ibid.  302.    It  is  clear^  upon  the 

principle  stated  in  the  report^  that  a  testamentary 
guardian  may  be  removed  for  misconduct ;  see  2 
Fonh.  71  E.  ^1\  so  if  he  becomes  a  lunatic, 
Exparte  Lady  Ann  Brydges^  ibid.  248.  The 
Lord  Chancellor  has,  upon  application  of  an  in- 
fant, and  consent  of  his  relations  and  guardians, 
appointed  other  persons  to  have  the  care  of  him 
till  further  order.  Spencer  v.  £arl  of  Chesterfield, 
Amb. M46. 


[    88    ] 
VOL.  I. 


Page  160. 


Mortgage 
demption  ne- 
sialed^and 
mortgagee  or- 
dered to  pay 
costs.  (I) 


Page  161. 

Bill  for  an  ac- 
count and  share 
of  prize  money 
dismissed;  the 
sum  being  cer- 
tain^ and  the  re- 
medy at  law 
against  the 
prize  agents. 


Bak£R  versus  Wind,  November  19,  1748,. 

NoTBs  ANP  Observations. 

(1)  S.  P.  in  England  v.  Codrington,  1  Eden^ 
Rep.  69,  and  Smith  v.  Smith,  Feb.  13,  1815,  be- 
fore Lord  Eldon  C.  on  motion,  after  the  question 
of  the  mortgage  had  been  decided  in  an  issue ; 
and  the  costs  were  directed  to  be  paid  forthwith, 
although  it  had  been  long  and  much  pressed  that 
they  ought  to  be  set  off  in  the  account  of  what  was 
due  on  the  mortgage.  Edit.  See  also  DetUlin  v. 
Gale,  7  Ves.  583,  and  Shuttleworth  v.  Ldwther, 
there  cited.  Smith  v.  Smith,  is  reported  m  part. 
Cooper  Rep.  Ch.\4\. 


Oglk  versm  Haddock,  Nov.  22, 1748. 


{Reg.  Lib.  1748.  B.  fbl.  13.) 


Allen 
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Allen  t;er5ti^  Papwouth,  July  22,  1731- 
(Heg.  lib.  1730.  A.foL  479.) 

Allen  versus  Papworth,  Nov.  23,  1748.      ^^^  ^^*- 
(Reg.  Lib.  1748.  J.foL  714.) 

Notes  and  Observations* 

The  deficiency  of  statement  in  this  case  in  Mr*  Bill  in  equity 
Fesey  senior^s  Reports,  gave  occasion  for  Sir  John  %^^^i^l 
MitfanTs  remarks  as  to  the  Judgments  in  those  power  of  ap- 
Reports  being  much  more  correctly  given  than  pointment  for 
the  statements  of  the  facts  in  general,  and  also  to  gubmi^ing  ^t 
the  expression  of  the  wish  of  the  present  Mr.  the  subject  of  it 
resey,  that  he  might  be  able  to  rectify  the  latter,      L    ®^    J 
by  reference  to  the  Registrar's  Books.  See  the  note  pi^dinp^^ent 
to  JVhistler  v.  Neuoman,  4  Ves.  p.  138.  of  his  debts  by 

(1)  See  also  Irwin  v.  Farrer,  19  Ves.  86.  mortgage  and 

rU      .  1^  t*  ^r      wT         1  1  Otherwise,  for 

The  mcessant  labours  of  Mr.  Vesey  have,  how-  which  a  Decree 
ever,  precluded  even  his  diligence  from  the  exe*  passes,  is  tan- 
cation  of  this  desire,  which  the  present  Editor  acted  appoint- 
has  to  regret,  in  common  with  the  Profession  at  ment.  (i) 

laro-p.  "^^^  ^®^**  there- 

TTie  case  of  Allen  v.  Papworth  seemed  not  only  iJteing  tu^ 
to  stimulate  research,  but  to  require  somewhat  of  '»»»^>  *  and  not 
a  general  exposition  to  the  Profession.  The  Editor  "^or^S^^ 
has  therefore  traced  it  from  its  origin.  suit,  was  not 

John  Allen  and  Susanna,  his  wife  (the  parents  ^^'^T^*^"*^' 
of  the  present  Plaintiff),  in  1731  filed  their  Bill  counts  taken 
against  Richard  Papworth  (the  same  Defendant  under  that  De- 
that  appears  in  the  Report)  stating,  that  the  Plain-  to'Tiic^higf  ^ 
lift,  John  Allen,  being  seised  in  fee  of  several  and  falsify. 
fieehold  hereditaments,  mortgaged  the  same  to  L.  Judgment  cre- 

ditor  having 
procured  an  assigomoit  of  a  mortgage,  allowed  to  tack  the  amount  and  costs. 

^  It  appears  from  the  subsequent  bill  of  the  son,  that  he  was  in  being  at  the  com- 
mencement of  the  proceeding  in  question,  and  it  is  not  contradicted  in  R.  L,  The 
ttpoii  in  Vesey  seems  inaccurate  as  to  that  flEict,  Editor. 
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Allen         who  assigned  them  to  B.  who  assigned  them  to^ 

Papwobtb      ^^^  Warboys;  and  that  the  Plaintiff,  being  also 

Not.  23,  1748.  entitled  to  some  copyhold  lands  "  in  right  of  his 

^'  wife^  he  charged  them  as  a  further  security, 
with  the  monies  thus  advanced,  and  other  sums, 
which  he  aUeged  had,  however,  never  been  ad 
vanced,  as  agreed  upon.  It  then  stated,  that  the 
Defendant,  having  sued  the  Waintiff  to  judgment 
on  a  small  debt,  and  charged  him  in  execution, 
had  procured  fVarhoys  to  give  him  all  the  title 
deeds,  and,  without  the  Plaintiff's  privity,  to  as- 
sign over  to  him  the  mortgage  term,  &c.  &c. 
That  the  Plaintiff,  having  then  lately  been  dis- 
charged by  an  Insolvent  Act,  the  Clerk  of  the 
Peace  had  assigned  all  his  estate  to  the  Defendant 
in  trust  for  all  his,  the  Plaintiff's  creditors ;  after 
[   90    ]      payment  of  whom,  the  overplus  was  to  be  paid  to 

the  Plaintiff.  That  the  Defendant  had  received 
the  rents,  &c.  &c. ;  wherefore  the  bill  prayed  for 
an  account  for  a  sale  of  the  estate,  and  payment  of 
the  Plaintiff's  creditors ;  and  for  a  redemption, 
upon  payment  of  what  was  justly  due  to  the  De-- 
fendant  and  Plaintiff's  other  creditors. 

The  Defendant,  Papworth,  after  admitting  the 
former  mortgage,  &c.  stated,  indentures  of  17th 
and  18th  January  1723,  between  Plaintiff,  of  the 
first  part;  IVarhoys,  of  second  part;  George 
Priest  and  G.  Hay,  of  third  part ;  whereby,  in 
consideration  of  270/.  over  and  above  180/.  due  to 
Warboys,  Plaintiff  conveyed  to  H.  and  P.  several 
freehold  and  copyhold  premises  to  the  use  of  W. ; 
and  after  the  determination  thereof  to  P.  and  H. 
^^  on  the  trusts  therein  mentioned;  and  that 
Plaintiff  thereby  covenanted  to  levy  afne  of  said 
premises,  which  was  levied  accordingly ;  and  on 

payment 
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payment  of  461/.  5^.  in  the  release  mentioned,  the  Allen 
said  term  was  to  cease  :  and  that  for  better  secur-  p^^qrth 
ing  said  180/.  and  270/.  Plaintiff,  on  24th  January  Nov.  23,  1748. 
1733^  surrendered  some  copyhold  lands  to  the  use 
of  fF.  his  heirs  and  assigns,  &c.  according  to  the 
release.  That  said  270/.  was  really  then  paid^ 
but  that  W.  afterwards  received  part  of  it,  where- 
by his  demand  was  reduced  to  350/.  He  then 
stated  his  recovering  judgment  for  28/.  but  that 
Plaintiff  was  not  charged  in  execution.  Defendant 
being  obliged  to  outlaw  him.  Finding  that  would 
be  ineffectual,  because  ff^.  had  recovered  judgment 
in  ejectment  of  all  said  mortgaged  premises,  and 
had  been  admitted  to  the  copyhold  premises,  he, 
Defendant,  procured  an  assignment  from  ^.  by 
deed,  9th  March  1724,  in  consideration  of  382/.  8?.  [  91  ] 
&c.  &c.  He  admitted  the  assignment  from  the 
clerk  of  the  peace,  that  490/,  was  then  due  to  De- 
fendant for  principal,  interest,  and  costs  on  the 
mortgage  ;  and  that  the  costs  of  the  outlawiy  and 
proceedings  therein  amounted  to  61/.  9^  8d. ; 
and  that  Plaintiff  was,  besides,  indebted  to  him  in 
various  other  sums  for  costs  and  charges  to  which 
be  had  been  subjected*  He  then  craved  an 
allowance  of  all  such  sums,  and  submitted  to  re- 
convey  on  payment  of  them  all. 

His  Honour  directed  an  account  of  what  was 
due  to  Defendant  on  his  mortgage,  and  to  tax  his 
costs  both  at  \a^  and  in  equity,  and  to  take  an 
account  of  what  was  due  to  him  on  his  judgment. 
Notice  was  directed  to  be  inserted  in  the  Gazette 
for  aU  such  to  come  in  as  were  the  Plaintiff*  s  cre- 
ditors before  the  said  Insolvent  Act.  An  account 
i^as  then  directed  as  to  the  Defendant 's  receipts, 
&c. ;  then  a  sale  of  the  mortgaged  premises,  the 

proceeds 
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Allen        proceeds  of  whicli  were  to  be  applied^  first  in  pay- 

Papwoibth      "^^^*  ^^  ^^  *^^*  should  be  found  due  to  the  De- 
Mov.  23,  174B.  fendant  on  the  above  account^  and  then  of  the 

above  mentioned  other  creditors.  If  there  were 
any  surplus^  it  was  to  be  paid  to  the  Plaintiff";  if 
there  should  be  a  deficiency,  the  said  creditors 
were  to  abate  in  proportion.     R.  L. 

It  appears  from  Reg.  Lib.  1748.  A.foU  714 — 
That  the  Plaintiff  Susanna  died,  pending  the 
accounts  before  the  Master,  directed  in  the  above 
suit ;  leaving  Felix  Allen^  her  eldest  son  by  the 
Plaintiff  John^  and  her  heir  at  law,  &c.  Felix 
Allen  filed  his  original  bill  against  Papuxnrth  the 
mortgagee  and  his  father,  stating  that  the  estates 
[    92    ]       were  settled  by  the  father  of  his  mother  Susanna^ 

by  way  of  remainder  (after  his  own  life  estate)  to 
his  father  and  motiier,  and  the  survivor  of  them, 
for  life,  with  remainder  to  the  heirs  of  the  mother 
by  the  Defendant  his  father,  with  remmnder  to 
her  right  heirs.  That  his  grandfather  having 
died,  the  Plaintiffs  father  borrowed  100/.  on 
mortgage  of  the  premises  so  settled.  That  his 
father  purchased  some  copyhold  premises  of  his 
own,  and  mortgaged  them,  with  an  assignment 
of  the  other  premises  on  further  advances.  That 
the  father  and  mother  levied  ajine,  and  suffered 
a  recovery,  the  uses  of  which  were  declared  by  a 
deed  in  1723,  for  the  purpose  first,  of  securing 
the  moii;gage  monies,  and  afterwsurds  for  the 
separate  use  of  the  mother  for  life,  and  then  to 
the  use  of  her  heirs  and  assigns.  That  the  mort- 
gagee having  assigned  the  several  premises  to  the 
Defendant  Papworthy  in  1724,  he  took  and  con- 
tinued in  possession,  &c.  That  the  father  and 
mother,  in  1 731  ,brougbt  their  bill  against  Papwartk,  • 

for 
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for  an  account  of  the  rents,  &c.  and  for  a  re-        Allek 
demption.    In  which  suit,  in  the  same  year,  the     pJ!^,^xh, 
Master  of  the  Rolls  decreed  accordingly ;  and  that  Nov.  23^  1748. 
the  premises  should  be  reassigned  to  the  Plaintiff's 
father.      That  pending  the  account  before  the 
Master,  the  Plaintiff's  mother  died ;  and  the  bill 
alleged,  that,  notwithstanding,  all  the  premises, 
by  virtue  of  the  settlement,  descended  to  the 
Plsuntiff  upon  his  mother's  death,  and  he  came  of 
%ge  so  far  back  as  1743*.    Yet  as  by  the  default 
ef  his  father,  and  his  agents,  he  was  made  no  party     r    93    1 
to  that  suit,  the  Defendant  therein  being  to  assign 
the  premises  to  the  PlaintiffTs  father  onljtf,  he  the 
Plaintiff  had  been  kept  in  the  dark,  and  ignorant 
of  his  title  to,  and  interest  in,  the  premises  until 
ibea  lately,  &c.   &c.    and  contended   that  the 
Defendant  Papworth  was  indebted  to  the  Plaintiff 
OB  account  of  his  receipts  in  500/.  and  upwards, 
fcc.      The  bill  prayed  an  account — payment  of 
the  balance — delivery  of  possession,  &c.    Felix 
JUeUy  the  last  mentioned  Plaintiff,  having  died, 
the  suit  was  revived  by  his  sister,  and  heir  at  law. 
The  Defendant  Papworth  (inter  alia)  stated,  that 
the  parties  not  only  assigned  such  lands  as  they 
bad  before  mortgaged,  but  likewise  all  other  the 
laads  and  tenements,  both  freehold  and  copyhold, 
for  a  term  of  500  years,  subject  to  redemption ; 
(md  then  to  otlier  uses.     He  denied  that  any  re- 
cfwery  was  suffered,  or  such  uses  declared  as  were 
stated  by  the  bill,  but  admitted  that  a  fine  was  levied^ 
the  uses  of  which  were  dedlared  by  the  Decree  of 

*  He  must  therefore  have  been  in  esse  at  the  commencement 
of  flbe  proceedings^  contrary  to  the  statement  in  Mr.  Vesey's 
tcport,  since  the  answers  'in  Reg,  Ub.  do  not  contradict  this 
Edit.  ^ 

1723, 
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Allen         1723,  to  be  to  the  use  of  the  mortgagee  for  the  re- 

Papwom-h      ^^^^^  ^^  *^^  *^"^  ^^  ^^  years,  by  way  of  moii> 
Nov.  23, 1748.  gage,  and  afterwards  to  the  use  of  Priest  and  H. 

their  heira  and  assigns,  for  the  lives  of  the  father 
and  mother,  and  the  longer  liver  of  them,  on  the 
trusts  after  mentioned^  and  after  their  death  to  the 
heirs  of  the  body  of  the  wife  by  her  said  husband ; 
and  for  default  of  issue,  to  her  in  fee.  That  the 
estate,  so  limited,  in  use  to*  P.  and  H.  was  so 
vested  on  special  trust  that  they  should  during  the 
life  of  the  wife  (subject  to  the  mortgage)  em/?i^  the 
rents  of  the  premises  for  the  sole  and  separate  use  of 
[    94    1       the  w^e  and  her  children  for  her  and  their  maintenr- 

ance  and  education^  andpay  the  same  to  her^  or  whom 
she  should  appoint ^  exclusive  of  her  husband,  and  so 
as  he  should  have  no  power  in  respect  thereof;  and 
after  her  decease^  in  trust,  to  stand  seised  or  to  convey, 
Sgc.  as  the  wife,  in  the  lifetime  of  her  husband^ 
notwithstanding  her  coverture,  as  well  witliQut,  as 
with  his  consent,  and  after  his  decease  by  any 
writing,  or  by  her  will  should  appoint,  and  for  want 
thereof  to  her  heirs  and  assigns. 

The  Defendant,  after  stating  the  facts,  as  to  his 
judgment,  and  his  having  procured  an  assignment 
from  JVarboys,  submitted,  that  the  amount  of 
his  judgment  and  costs  should  be  a  charge  on  the 
premises. 

He  also  stated,  that  there  was  no  other  sur- 
render of  the  copyhold  than  the  one  he  had  before 
mentioned,  nor  to  any  other  uses  than  the  above ; 
and  insisted  that  the  Plaintiffs  father  had  a  right 
to  charge  the  premises,  or  some  part  thereof,  with 
a  further  sum  than  the  said  350/.  which  he  hoped 
to  be  able  to  prove.  He  also  insisted,  that  the 
Master's  report  under  the  former  Decree,  whereby 

625/. 
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625/.  I2s.lld.  was  found  due  to  him  should  not  Allen 
be  unravelled^  and  that  he  ought  not  to  be  obliged  p^p^o^th 
to  account  with  the  Plaintiff  except  Jrom  thejoot  Nov.  23,  1748, 
(f  that  account.  The  Court  referred  it  to  the 
same  Master^  to  carry  on  the  accounts  directed  by 
the  former  Decree  on  the  foot  of  that  Decree, 
oud  the  several  proceedings  had  thereon ;  with 
Uberty  for  the  Plaintiff  to  surcharge  orfalsify 
the  said  accoimts ;  and  declared,  that  the  rents 
and  profits  of  the  estate  in  question  that  had 
accrued  during  the  lifetime  of  the  Defendant  J. 
A*s  late  wife,  and  which  should  accrue  during  his  [  95  ] 
life,  were  by  virtue  of  the  said  Decree,  and  former 
proceedings,  subject  to  all  the  debts  of  the  ^said 
J.  A.  and  decreed  accordingly ;  and  that  the  only 
other  creditor  who  had  proved  his  debt  against 
/•  A.  under  the  former  Decree,  should  be  paid 
the  amount  of  his  debt  as  reported.  If  there 
should  be  any  balance  due  to  the  Defendant  Pap- 
worth,  he  was  to  be  redeemed  by  the  payment  of 
the  Plaintiff,  and  to  convey  to  her  and  her  heirs, 
&c.  In  case  that  Defendant  should  appear  to 
have  been  overpaid,  then  so  much  of  the  mort- 
gaged premises  as  should  appear  to  belong  to  the 
Hflintiff,  by  virtue  of  the  settlement  of  1723, 
should  be  conveyed  to  her,  &c.  and  the  residue 
thereof  to  the  Defendant  J.  A.  &c.  And  the 
Court  reserved  the  consideration  of  any  directions 
touching  any  contribution  to  be  made  by  the  De- 
fendant J.  A.  to  the  Plaintiff,  and  also  of  any 
right  of  redemption  which  the  Defendant  J.  A. 
might  have  as  to  any  part  of  the  mortgaged  pre- 
mises that  belonged  to  him,  and  was  not  com- 
prised in  the  settlement  of  1723,  &c.  &c.  Reg. 
Ub. 

H  (1) 
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VOL.  I.  WoRTLEY  wrsu$  Pitt,  Ifw^  23,  1748. 


[   96    ]  Stones  rersw^  Heurtley,  ^ov.  25,  1748. 

Page  165.  fR^g.  Lib.  1748.  A/o/.  554.) 

Notes  and  Observations. 

Devise  to  tras-  (\)  ^BB  Hawes  V.  Huojoes^  and  Mendes  v.  7lfc»- 

tees  by  sale  or  ife^,  1  f^es.  13  and  89,  rf  ante  15  and  65,  and^7 

mortgage  to  ^      q^ 

pay  debts  5  the  ^^^  ^^' 

remainder  to  ThjB  last  woi-ds  of  the  devise  were  ^^  given  them 

go  and  he  ic  ^^^  settled  npon  them  by  his  will  and  other^ 

equally  divided  ^^      .       »                    „ 

among  three  "'We  /Unvsoevep. 

children,  and  Stringer  V.  Phittips,  cited  page  165,  is  in  1 

!he^T«T/?/ir  %•  <^^-  ^*-  292.    Blisset  v.  Cramvell,  cited  p. 

Aetr«}or  et^er ;  167,  i&  in  3  Lev.  373,  and  i&ziAr.  226. 

a  tenancy  in 
common.  (I) 


Page  168,  Carter  versus  Carter, 

and  169.  jy^^^^  2^^  ^^j  jj^^  5^  ^^^g 

(/le^.  Lift.  1748.  J.fol.  610.) 


Johnson 


cf  Francis  Fesey^  Sen.  99 


Johnson  versus  Arnold,  Dec.  5, 1748.  VOL^  1. 

(Reg.  Lib.  1748-  A./ol.  160.)  pj^jl^. 

NoTBs  AND  Observations. 

H.  S.  by  his  will  "  reciting,  that  chief  part  of  Money  conei- 
*^  his  estate  was  vested  in  partnership  with  his  ^^^^  ^?. 

^  ^         J.  1  !•         .1  to  effectuate  the 

^  execator,  directed  his  said  executor  to  pay.  to  general  inteh- 
^  the  Plaintiff  George  Johnson  4000/.  by  instat  ^^ons  of 
^  m^its  of  500/.  per  annum^  which  instalments 
^  were  to  be  laid  out,**  &c. 

The  former  bill,  mentioned  at  page  170,  as     T    97    1 
brooght  bv  the  present  Plaintiff,  was  filed  by  him 
and  an  if^ant  daughter  (who  had  since  died)  for  ' 
an  execution  of  the  Trusts.    R.  L. 

In  the  present  suit  it  was  declared,  *^  That  it 
^  appeared  to  the  Court  that  it  was  the  intention 
^  of  the  testator  in  his  will,  that  the  sum  of  4000/. 
^diould  finally  be  laid  out  in  the  purchase  of 
^  lands,  in  orcfer  to  effectuate  the  several  limita- 
^'  tions  in  his  will,  but  not  in  the  lifetime  of  the 
^  Pl^ntiff  George  Johnson^  without  his  consent, 
"  and  after  the  decease  of  the  Plaintiff,  George 
"  Johnson,  the  Defendant  ff^.  A.  &c.  &c.  would 
'^  be  entitled  to  the  several  sums  of  money  be- 
^  queathed  to  them,*'  &c.  &c.  Tlie  Court  did  not 
give  any  costs  to  any  of  the  parties.    R.  L.  < 


a  2  Bryant 
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Bryant  versus  Speke,  Dec.6^  I748v 

{Reg.  Lib.  1748.  A.  foL  156,  entered  Bryant  v* 

Gould.) 

It  was  the  rule 

in  Lord  Hard-  N0TB8  AND  OBSERVATIONS. 

to  give  interest      (1)  Sbb  1  Fes.  277,  and  2  Ves.  239. 

at  6  per  cent.         (g)  Vide  Sttuoell  V.  Bernard,  6  f^w.  520.  545, 

on  legacies  out        ^  "^  r^       ^ 

of  personal  544,  where  Lord  Eldjon  C.  disapproves  the  Courts 
estate,  and  4  per  going  Jurther  on  particular  circumstances  (except 

cent,  out  of  ^  •   ^  \ 

real.  (1)  ^  ^^  maintenance). 

It  has  now  long      (3)  Sitwell  V.  Bernard^  6  f'^'e*.  520. 

since  been  al* 

tered,  and  the  general  rale  is  that  they  shall  all  carry  interest  at  4  per  cent,  from 
the  end  of  a  year  after  the  testator's  death.  (2)  The  case  of  maintenance  is  an 
exception.  (8) 


f   98   j      D.  of  Leeds  versus  Powell,  Dec.  7,  1748. 
Page  171.  (^^^  ^;j  ^748  ^  yj,/^  i^q.) 

Notes  and  OBsERVATiONd. 

BiU  in  equity  (1)  Skb  Bouverie  V.  Prentice,  1  Broum  200.  Mr. 

lies  for  pay.       ^^;^^  edition,  with  the  notes. 

ment  of  an  '  ^      -. 

entire  rent  (1)  (2)  The  bill  Stated  the  grant  **  as  of  a  fee-farm 
out  of  a  manor^  €€  j^^j^^  of  36/.  16*.  8id.  issuing  out  of,  or  reserved 

no  demesne  **  ^^^>  *^^  lordship  of  L.  N.  in  the  county  of  Car- 
lands  on  which  ^*  digan,  alone,  or  together  with  other  manors, 
4o  distrain.  (2)    a  lordships,  lands,  tenements,  or  hereditaments, 

^^  and  the  reversion,  &c.  thereof,  and  all  the  right 
and  title  of  his  said  Majesty,  his  heirs  and  suc- 
cessoi*s,  to  the  same,  to  hold  to,  and  to  the  use 
of  the  said  Earl,  and  his  heirs  for  ever." 

The 


nf  Francis  P^esey^  Sen. 

The  bill,  after  alle^ng  that  from  the  time  of 
the  grant  the  said  fee-farm  rent  was  duly  paid  at 
Michaelmas  yearly,  as  it  became  due,  by  the 
owners,  and  proprietors  of  the  manor,  &c.  and 
that  the  said  Earl  having  died  long  since,  his 
estate  and  interest  in  the  said  fee-farm  rent  vested 
m  the  Plaintiff,  who  was  seised  thereof  in  fee, 
and  that  it  had  been  so  paid  (as  aforesaid)  to  his 
Guardian  for  his  use  ;  stated  the  Defendant  to  be 
seised  in  fee,  as  proprietor  of  the  manor^  and 
that  he  ought  to  have  paid  the  said  fee-farm  rent 
to  the  Plaintiff  as  it  became  due ;  but  that  there 
became  due  to  the  Plaintiff,  at  Michaelmas,  1744, 
110/.  10^.  \\\d.  for  three  years  arrears,  which  the 
Defendant  refused  to  pay,  alleging^  that  the  same 
was  not  one  entire  rent,  hut  consisted  of  several 
small  rents,  issuing  out  of  several  freehold  lands 
within  the  manor,  and  payable  by  the  tenants  of 
the  said  lands,  and  that  he  the  Defendant  held 
only  one  tenement  within  the  manor,  for  which  a 
small  rent  was .  due,  &c.  whereas  the   Plaintiff 
charged  that  the  said  rent  was  one  entire  rent, 
issuing,  and  used  to  be  paid  by  the  proprietors  of 
the  manor  for  the  time  being,  &c.  and  that  the 
Plaintiff  was  totally  unconcerned  in  any  disputes 
between  the  Defendant  and  the  tenants ;  and  nei- 
ther did  the  payment  of  the  PlaintifTs  said  entire 
rent  any  way  depend  on  the  payment  or  non-pay- 
ment of  the  rents  of  the  particular  tenants ;  and 
the  Plaintiff  charged  that  he  was  advised,  that  he 
had  no  authority  to  make  any  distress  upon  any 
oi  the  lands,  &c.  within  the  manor,  save  only  such 
as  were  in  the  actual  possession  of  the  Defendant, 
and  that,  being  only  one  tenement  upon  which  no 
distress  oonld  be  f6if nd  to  answer  the  arrears-  due 

to 


101 

D.  of  Lbbd» 

versus 

Powell, 

Dec.  7, 174«. 


fi 


[   99   ] 
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D.  of  LdsnB    to  tbe  plaintiff,  hp  could  iiot  recover  the  said  rent 

l^nlL,      ^^  Arrears  thereof  in  the  usual  method  at  com*- 

Ike.  7, 1748.    men  law,   and  could  not  charge  or  affect  the 

manor,  and  t^ie  rei^te,  services,  afid  other  profits 
thereof,  without  the  aid  of  the  Court.  The  bill 
prayed  that  the  Defendant  might  account  with 
the  Plaintiff  for  the  said  sum  of  HO/.  lOs.  Hid. 
rent  due  at  Michaelmas  1744,  and  all  arrears 
since,  and  which  should  become  due  to  the  Plain- 
tiff;  and  that  the  Defendant  might  be  decreed  to 
pay  the  siud  rent  as  the  same  should  grow  due  to 
the  Plaintiff,  and  that  the  said  manor,  or  lordshipi 
and  the  rents,  services,  and  oth»  profits  thereof 
might  be  subjected  to  the  payment  thereof,  or 
that  the  same  might  be  sequestered  by  the  Court 
for  the  payment  of  the  said  rent  and  arrears* 
[  100  ]  "I^  D^endant  insisted  (if^er  alia)  upon  the 

above  grounds,  and  upon  an  usage  in  levjing  and 
getting  in  the  said  ront,  of  requiring  the  same 
from  the  several  oecupiei^,  ^^.  and  of  distraining 
only  on  the  lands  out  of  which  the  rent  issued, 
and  for  so  mueh  only  on  any  one  tenement  as  the 
same  was  in  arrear  fof  the  r^nt  reserved  thereon. 
The  Defendant  stated^  he  believed  it  had  been 
usual  for  tbei  bailiff  pr  steward  of  the  manor  for 
the  time  being,  to  collect  the  several  quit  rents 
thereof,  and  to  pay  the  same  from  time  to  time 
to  the  agent  or  receiver  of  the  Plaintiff;  and  if 
the  tenants,  liable  to  pay  thejur  share  of  the  said 
rents,  refused  or  neglected  so  to  do,  the  Defend* 
ant  insisted  such  baiiiff  or  steward  informed  such 
agent  or  receiver  for  the  Plaintiff  thereof,  who 
thereupon  granted  a  wai*raiit  to  such  bailiffs  &c. 
to  levy  suoh  arvews  w  rents  unpaid  from  suQb 
several  persons  with  respect  to  tibeir  several  states 

or 
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or  possessions^  and  that  thereupon  such  bailiflf    D.  of  Lbbds 
distrained  accordingly.  Powb' l 

TTie  Court  declared,  ^'  that  the  Plaintiflf  was  Dec.  i,  nie. 
entitled  to  the  said  rent  of  36/.  16^.  8id.  as  one 
entire  fee-^/arm  rent,  issuin^^  and  payable  out  of 
the  said  manor  of  L.  N.  in  the  county  of  Cardi- 
gan ;  and  that  the  several  ancient  quit  rents  and 
chief  rents  payable  by  the  tenants  of  the  said 
maaor^  passed  by  a  grant  of  his  late  Majesty 
King  Charles  the  First  (stated  in  the  answer)  to 
J5L  D.  &c  And  that  the  said  I>efendant,  as 
claiming  under  them,  was  entitled  to  the  said 
aatient  quit  rents,  and  chief  rents,  and  to  distrain 
for  the  same  on  the  tenants  of  the  lands  liable 
theceto«**  The  Master  was  to  take  an  account  of 
the  arrears  due  from  the  Defendant  to  the  Plain-  [  101  ] 
tifl^  in  which  he  was  to  make  an  allowance  for 
the  land-tax,  pursuant  to  the  several  acts  of  Par* 
liaiB^it  relating  thereto,  &c.  And  it  was  ordered 
that  the  Defendant  should  pay  unto  the  Plaintiff 
what  diould  be  found  due  on  the  balance  of  the 
said  account ;  and  that  he  should,  so  long  as  he 
dioald  be  seised  of  the  said  manor,  continue  to 
make  the  growing  payments  of  the  said  fee-farm 
rent  o^  &c.  to  the  Plaintiff,  annually ;  and  that 
he  should  pay  the  Plaintiff  the  costs  of  the  suit. 
Beg.  Lib. 

The  case  cited  p.  173,  is  Cook  v.  Smee,  2  Bro. 
P.  C.  184,  octavo  edit 


Lloyd 
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Purchaser  or 
mortgagee  un- 
der a  Decree  for 
sale  or  morU 
gage  and 
payment  of 
creditors^  an- 
swerable for 
the  application 
of  the  money, 
if  not  paid  into 
Court. 


[102] 


Lloyd  versus  Baldwin,  Dec.  9, 1748. 

(Reg.  Lib.  1748.  A.fol.  86,  entered  "  Lhyd  r, 

Garthr) 

Notes  and  Obsbrvations. 

The  estate  was  mortgaged  to  Edward  Tvr^ 
nouTj  the  representative  of  whose  devisee  in  trust, 
together  with,  his  infant  son  (the  cestui  qtse  trust), 
were  now  before  the  Court  as  Defendants.  The 
former,  after  having  urged  that  the  estate  was  not 
liable ;  or^  if  it  was^  that  E.  T.'s  personal  estate 
was  more  than  sufficient  to  answer  the  PlaintifiTs 
demands,  insisted  upon  the  presumption  of  pay- 
ment of  the  Plaintiflf  s  demands  out  of  the  money 
paid  by  Tumour ;  and  likewise  insisted  upon  the 
statute  of  limitations.  The  Courts  after  directing 
the  Master  to  carry  on  the  account  of  subsequent 
interest  upon  the  Plaintiff's  demands,  and  to  tax 
their  costs  of  the  suit,  ordered^  that  upon  pay- 
ment by  the  Defendants,  the  representatives,  &c. 
or  by  the  Defendant  the  infant,  of  what  should 
be  found  due  to  the  Plaintiff  for  such  principal, 
interest,  and  costs,  at  such  time,  &c.  within  six 
months,  &c.  the  Plaintifls  should  assign  to  (he 
Defendants,  or,  &c.  their  several  debts  and  in- 
cumbrances, &c.  &c.  but  in  default  of  such  pay- 
ment, then  the  estate  in  question,  or  a  sufficient 
part  thereof,  should  be  sold,  &c.  and  the  money 
arising  from  such  sale  paid  into  Court ;  and  re- 
served further  directions.  And  the  Decree  was 
to  be  without  prejudice  to  any  remedy  or  relief 
the  Defendants,  the  devisees  and  trustees  of  E. 
T.  might  be  entitled  to  against  the  representatives 

of 
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of  the  personal  estate^  or  against  the  Defendant 
E.  B.  the  heir  at  law  of  J.  B.  (to  whom  the  money 
had  been  paid,)  to  be  reimbursed  and  indemnified 
in  respect  of  what  they  should  so  pay,  or  of  what 
should  be  raised  out  of  the  estate  in  question,  for 
satisfoction  of  the  Plaintiff's  demands.    Reg.  lAh. 


105 

Lloyd 

versus 

Baldwin, 

Dec.  9, 174a. 


Cunningham  versus  Moody,  Dec.  10, 1748-     VOL.  I. 
{Reg.  Lib.  1748.  A.foL  150.)  Pi^^^  ^74 

Notes  and  Observations. 

As  to  this  case  vide  'per  Lord  hovghhonmgh  C. 
2  Ves.  Jun.  707. 

Edwards  v.  Lady  fFarwicJc,  cited  p.  175,  is  in 
2P.  fl^l71. 

Oiffbrd  V.  Barber^  cited  ibid,  was  before  Lord 
Rwrdunche  C.  See4  Fm.  Ab. 452-3. ;  which  deserves 
attention.  Smith  v.  Parker,  cited  by  Mr.  Ambler 
in  Tweedale  v.  Coventry,  1  Bro.  246.  seems  of  no 
anthority,  though  Lord  Thurlow  was  not  warranted 
m  discrediting  it  as  the  report  of  Mr.  J.  Black- 
stone.  It  is  observable  that  CHfford  v.  Barber 
was  not  cited  in  it.  See  per  Lord  Thurlouj,  1  Bro. 
246.  Mr.  Serjeant  fHlUams*  note  to  Jefferson  v. 
Morton,  2  Saunders,  8.  Doe  v.  Hutton,  3  Bos.  and 
PuU.  351,  and  2  Cruise  Dig.  472-3. 

Lord  Conway* s  case,  cited  ibid,  is  fFdlpoley.  f  103  1 
Lord  Conway,  Bam.  Ch.  Rep.  153.     It  is  also 
stated  arguendo  1  Ves.  259.  et  per  Lord  Chan- 
cellor, 261.    Vide  also  2  Ves.  Jun.  707. 

As  to  the  point  in  page  1 76,  where  money  was 
to  be  considered  as  kmd  with  reference  to  tenant 

in 
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CuicNiNGBAM  in  tail,  see  the  alteration  in  the  law  made  by 
bJTot,       statute  40  Geo.  HI.  c.  66 ;  called  Lord  Eldan'9 

Dec  10, 1748«  act;  whlch  prevents  the  necessity  of  an  actual 

investment,  where,  if  it  had  htWi  made,  the  party 
might  have  suffered  a  recovery  of  the  land.  As  to 
the  mode  of  executing  its  provisions,  see  5  Ves. 
note.  Ex  parte  Hodges ^  6  Ves.  576.  Ex  parte 
Frith,  8  Ves.  609. 


Lord  EldoD'8 
act. 


In  a  suit  to 
.establish  a  will 
in  Equity,  aU 
the  witnesses  to 
it  should  be 
examined,  or 
proof  given  of 
theirdeath8«(l) 


Ogle  versus  Cook,  Dec.  10,  1748. 
{Reg.  Lib.  1748.  B.  fol.  22.) 

Notes  and  Observations. 

(1)  Vide  the  notes  on  "Grayson  v.  Atkinson j 
2  Ves.  454,  postea  (383) ;  and  note,  that  although 
in  a  mere  action  at  law  on  a  will,  the  Courts  there 
are  content  with  the  examination  of  any  one  of 
the  witnesses ;  the  case  is  different  in  the  trial  ^ 
an  issue  there;  for  all  the  witnesses  must  be 
examined  under  it,  or  proof  given  of  their  deaths. 
Vide  Rootle  v.  Blandell,  1  Coop.  Ch.  Rep.  136, 
and  ly  Ves.  494. 


[  104  ]       WiLLET  versus  Sandfoud,  Dec.  12,  1748. 

^mdiit    ^^'  ^^    ^^^'   ^'^""^^  ^^'  entered  '' fVillet 

V.  fVyndowe.^) 


Devise  before 
the  Mortmain 
act,  (I)  and  a 
codicil 


Notes  and  Observations. 
(1)  See  1  Ves.  36,  md  235. 


(2) 
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(2)  The  mil  and  codicil  were  established^  and       Wilubt 
the  trusts  thereof  directed  to  be  performed,  ^  ex-     satoiI^d 
^'  cept  as  to  this  piece  of  land ;  as  to  which  it  was  Dec.  12, 1748. 
^  declared^  that  the  devise  in  the  said  codicil  for  codicil  after  it, 
**  the  benefit  of  the  said  charity  was  void^    R.  L  J^^  chStSf 

liord  lAncoMs  case,  cited  p.  178,  is  in  1  Eq.  Ca.  truat,  but 
Ah.  411.    Onions  v.  Tyrer^  cited  p.  179,  is  in  devisfag  to  the 

1  P-  ^.  343.  rtog^So"' 

As  to  cases  where  an  instrument,  though  in-  more  trustees, 
competent  to  pass  an  interest,  may  amount  to  a  "  ??*^^!J2!? 
revocation,  as  noticed  at  the  bottom  of  p.  1 78.  See  ^e  codicil 
the  solemn  Judgment  of  Lord  Eldon  C.  in  the  atteoiptod  to 
S,  o/Ikhester's  case,  7  Fes.  370,  &c.  S^^Xd  in 

the  trust.  (I) 
Revocation. 


Wharam  versus  Broughton.  VOL.  L 

N0TR8  AND  Observations.  P^e  186. 

A  Bill  of  Raravor   was   subsequently  filed^  BiU  pro  con- 
agreeably  to  Lord  HandwkMs  suggestion.    An  ^^^• 
(Mer  was  made  on  the  Ist  of  February  1749, 
that  the  Defisndant  Braughttm  should  appear  on 
the  eiwuing  1st  of  March,  grounded  on  an  affi- 
davit, ^  that,  upon  enquiring  at  his  usual  place 
''of  abodcp  he  could  not  be  found,  so  as  to  be 
'^  served,  ai^d  that  he  absconded  to  avoid  being     f  105  1 
««erved."    /?^g.  Z*6. 1748,  A/o/.  98.  ^ 

On  tbe  11th  of  March  ensuing,  Ste^W^  «x- 
c^tions  were  overurul^d,  and  he  was  ordered  to 
pay  the  sevanvl  sums  reported  due  from  him^  &c. 
to  the  Plaifitifi;  tpw^^  satis^tion  of  the  duty 
and  costs  deci-eed  to  her  testator.     R.  lAk.  1748. 

9.foL  185. 

As 


•  _  _ 
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Whakam  ^  tQ  these  Decrees,  pro  confessoy  see  Geary  v. 

BsouoHTON.    Sheridan,  8  F'es.  192,  and  Landen  v.  Ready,  1  Sim. 

and  SttLorty  44 :  from  whence  it  appears  they  are 
absolute  in  the  first  instance ;  no  day  being  given 
to  shew  cause. 
As  to  sale  of  (2)  Some  confusion  might  arise  from  a  de- 

^J^^J^^^^^^^  pendence  on  the  doctrine  appearing  in  the  Report 
and  its  distinc-  of  the  principal  case,  p.  184.  This  distinction, 
tion  being  on-  however,  must  be  ever  adverted  to.  See  Mr. 
a^  not  pre-*  BelVs  note  to  Hales  v.  Shafto,  3  Bro.  72. ;  which 
Tailing  in  cites  Mr.  DicJcens*  able  exposition  of  the  subject, 

mesne  process,   g  Dick.  622.  625.  626.     Holes  V.  Shqfto,  3  Bra. 

72.  Knight  v.  Young,  2  Ves.  and  Beames,  184,  and 
Cecil  V.  Smith,  3  Bro.  362,  with  Mr.  Belt's  notes. 


VOL.  I.  Hughes  versus  Trustees  of  Morden 

^^~><r^o  College,  Dec.  30,  1748. 

Page  188. 

(Reg.  Lib.  1748.  J.  fol.  78,  Entered  ''Hughes 

V.  Brandt) 

Notes  and  Observations. 
Gardengrounds      Thb  PlaintiflF  was  a  gardener  by  trade,  and  had 
as  much  pro-      added  the  garden  ground  in  question,  consisting^ 
tected  by  the     of  3  acres  and  a  half,  to  7  acres  which  he  occu- 

&c!^irjriS'    P^®^  ^  garden  ground,  adjoining  to  it. 

gaidens.  The  Defendants,  the  Commissioners,  insisted 

fo^"*^^'  ted^"  ''  '^^*  **^®  Plaintiff's  ground  was  not  within  the 
poMcJslonby'^  ^^  exception  of  the  acts  of  Parliament,  which 
Injunction         <<  [they  alleged]  applied  only  to  House-gardbns, 

Sii^ioners.  "  ^^''^^  ^^   or  meadows,  planted  walks,  or 

"  avenues  to  a  house.*'         / 

An   injunction    was  aWarded   ''  to  quiet  the 

*•  Pfciintiff 
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**  Plaintiff  in  such  possession  of  the  premises  in  Hughes 

"  question  as  be  had  at  the   time  of  filing  his  XauM^*^8  or 

^  amended  bill^  and  for  three  years  before ;  which  Mordbn 

"  was  to  continue  until  the  hearing  of  the  cause/'  rJ^oi^'iSlia 

•w%           V  •*  Alec.  xU,  174c>« 

Reg.  Lib. 


Hawkins  rersii*  Day,  Dec.  21, 1748.  [  106  ] 

{Reg.  Lib.  1748.  A.fol  115.)  ^2^' 

NoTBs  AND  Observations.  P^e  189. 

•Notwithstanding  the  first  impression  of  the  Confirmation 
Court,  as  stated  in  the  report,  it  appears  that  o^  Master's 

-,'--.-  -  ,    \-^  -ri     ^        i      ,        ,      report  opened, 

hord  Hardwicke  at  length    ^^  Declared,  that  he  and  the  report 
"  was  of  opinion  it  was  reasonable,  under  the  cir-  aUowed  to  be 
'' cumstances  of  the  lease,  that  upon  the  terms  ^^ewed  under 
^  thereinafter  mentioned,  the  petitioner,  the  De-  particular  cir- 
*"  fendants  J.  Day,  and  M.  his  wife,  should  have  ^^^,^^*;  ^^^ 
"liberty  to  re-argue    the   exceptions    formerly  vious^cep-' 
"  taken  to  the  said  Master's  report,  mentioned  in  t\o°>  1^^  ^en 
"  the  petition,  and  to  take  new  exceptions  to  the  ^^^^"^^^^ 
^  said  report  relating  to  the  matters  complained 
^  of  in  the  petition,  to  come  on  to  be  argued  at 
^  the  jsame  time.    But  the  Counsel  for  the  Plain- 
^  tiflb  desiring  for  the  sake  of  dispatch  to  avoid 
"  such  circuity,  ajid  the  delay  and  expence  that 
''would    be   occasioned    thereby,  his  Lordship 
^  ordered  ^  that,  upon  the  said  Defendant  </.  Z>.  V 
^  giving  his  own  recognizance  within  a  fortnight 
"^  from  that  time,  in  the  penalty  of  2000/.  with 
''  condition  to  pay  such  sum  of  money,  if  any, 
^9i  should  be  found  due  from  him  upon  the 
^  balance  of  the*  account,  directed  by  the  Decree 
^  to  such  of  the  parties  to  whom  the  same  should 

"be 
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'^  be  iovmd  due^  together  ivith  interest  for  the 
same  from  that  day,  at  the  rate  of  4  per  cent, 
per  annumy  in  such  manner  as  the  Court  shonld 
^^  direct,  and  paying  to  the  Plaintiff]^  such  costs 
^^  as  they  had  been  put  to  by  taking  out  the  said 
^^  Master^s  last  Report,  so  far  as  the  same  related 
^^  to  the  account  of  the  personal  estate,  and  the 
^'  administration  thereof,  and  the  costs  subsequent 
thereto,  so  far  as  the  same  related,  &c. ;  and  the 
costs  of  that  application  to  the  Court,  &c.  within 
a  week  after  the  taxation,  or  settling  thereof: 
that  the  confirmation  of  the  said  report  should 
^^  be  so  far  opened  as  related  to  the  said  account 
*'  of  such  personal  estate,  and  the  administraticm 
^  thereof ;  and  tfiat  it  should  be  referred  back  to 
**  the  Master,  to-  review  that  part  of  the  said  re- 
port/ And  it  was  farther  ordered,  that  the 
Master  should  n^eed  his  subsequent  report^  and 
that  the  parties  shoutd  attend  de  diein  diem  for 
^  that  purpose.*'    Reg.  Lib. 

(1)  See  the  several  instances  collected  by  Mr. 
SwamtoHy  in  his  very  elaborate  and  useful  note  to 
Turner  v.  Turner y  1  Swanst.  Rep.  156. 
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Page  189. 

8.  C.  Amb.  667. 

WiU  on  a  con- 
tingency. 
Devise  in  case 
of  testator  dy- 
ing before  his 
return  from 

Ireland. 


Farsqks  versus  Lanoe,  Jan.  28,  1748-9« 
{Reg.  Lib.  1748.  B.fol.  471.) 

NoTBS  AND  Observations. 

(1>  Vnm  Sinclair  v.  Howe,  6  Fes-.  607. 

(2>  Though  Lord  Hardwicke,  at  the  bottom  of 
jK.  191,  refers*  to  the  existeoce  o£  doubts  as  to 
whether  marriage  and  the  birth  of  a  child  operated 

as 


of  Fraaacis.  Veiejfy  Sen.  1 1 1 


as  a  revocation  of  a  will,  it  was  considered  to  be       Parsons 
law  that  it  would,  in  Brown  v.  Thompson^  1  Eq.  Ah.       Lanoe, 
413 ;  which  rule  was  not  contravened,  although  Jan.  28, 1748-9. 
the  decree  there  was  reversed  under  the  particular  j^^^ 
circumstances.    See  I  P.  ff^.  304,  notes  (4) ;  et  Having  return- 
vide  1  Fes.  and  B.  397.  ed,  &c.  the  dls- 

Notwithstanding  the  presumption  seemed  to  fe^^^Vi)  " 
apply  equally  strong  to  real  estate  as  to  personal,  Revocation  bv 
snd  especially  when  the  observation  of  Lord  K.      [  108    j 
Wright  in  Brawn  v.  Thompson  (on  appeal  1  P.  W.  bJJS'^d^- 
304y  305')  is  attended  to,  viz.  ^^  that  the  Statute  of  dren.  (2) 
^  nuuds  and  Perjuries  does  not  extend  to  implied 
^  revocations  ;**  it  was  never  absolutely  determined 
till  the  case  of  Christopher  y.  Christopher,  in  the 
Exchequer,  July  6,  1771.      See  4  Burr.  2171, 
2182.  Dougl.  3d,  when  it  was  adjudged  in  the 
affirmative.    See  the  various  cases  up  to  the  year 
1778,  collected  in  Bradf/  v.  Cubiity  Doug.  31 ;  and 
those  subsequently  in  the  E.  of  Ilchester's  case, 
7  Ves.  348,  &c.  and  1  Vesey  and  BeameSy  397,  &c. 
It  aeeras,  therefor^  to  be>  now  quite  settled,  as  a 
gemeral  rule,  that  marriage,  and  the  birth  of  a 
child,  will  presumptively  revoke  a  disposition  by 
will,  and  that  the  exceptions,  serve  but  to  c€9k- 
jam  it. 

Vide  Mr.  Coafs  note  above  referred  to^  I  P.  fF. 
3My  note  (4)  last  edit.  &c.  The  £.  of  Ikhaster's 
ease,  7  Fes.  348.  Sheath  v.  JPorA:,  1  Fes.  and  B. 
390, 3&7>  &c^  Et  per  Lord  Eldm,  C.  ibid,  465. 

in  the  principal  case  the  bill  wrni^  digmissed 
Without  costs,  the  Plaintiff  having  declined  the 
Court's  proposal  to  try  the  validity  of  the  will  at 
l«r.    R.  L. 


Legard 
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L  1®^  J      Legard  versusTi ai,y^  January  28, 1748-9. 

^s2^^       (Reg.  Lib.  1748.  B./ol.  Ill,  entered  "  Le  Gard 
Page  192.  v*  -i^orrf  Mountjoy^) 

No  new  trial  ^-.  ^ 

where  there  NOTES   AND   OBSERVATIONS. 

S!feiMnS!aiid      Stapilton  V.  StapiUon,   cited  p,   194,  is  in  I 

no  surprise,  &c.  jitk.  2-5. 
on  the  former 

trial.  Infancy  no  ground  for  it  in  such  a  case.  Verdict,  founded  on  evidence  dis- 
covered since  the  answer  put  in,  and  contrary  to  it,  is  not  thereby  prejudiced. 
Length  of  time,  on  an  application  for  a  new  trials  a  very  great  objection,  both  at 
law  and  in  equity. 


Page  195.        Jenner  versus  Wilkins,  Feb.  4, 1749. 

{Reg.  Lib.  1748.  J./ol.  325.) 

Notes  and  Observations. 

Suspicious  as-        Thb  Master  was  directed  to  enquire  whether 
signmentsfor     the  assignment  made  by  the  Sheriff  to  J.T.  and 

wlvSlebtor"   ^'^^  subsequent  assignments  made  of  the  estate 

comprized  in  the  assignment  from  the  Sheriff^  or 
any  of  them^  were  made  bondjide^  and  for  a  va- 
luable consideration^  and  what  was  the  considera- 
tion of  such  assignments  respectively ;  or  whether 
the  said  assignments^  or  any  of  them,  was  or  were 
made  in  trust,  or  for  the  benefit  of  the  Defendant 
R.  B.  the  insolvent  debtor ;  or  whether  the  said 
Defendant  R.  B.  or  any  other  person  for  his  be- 
nefit, was  in  possession  of  the  said  estate ;  and  the 
Master  was. to  state  the  same,  and  all  circum- 
stances materially  relating  thereto,  with  his  opi- 
nion thereupon,  to  the  Court.     Reg.  Lib. 

Wyth 
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Wyth  versus  Blackman,  Feb.  7,  1749-  [  110  ] 

{Reg.  Lib.  1748.  B.fol.  459.)  I2J^* 

Pa<^e  196 
Notes  AND  Observations.  S.c.Amb.sdV 

The  case  mentioned  at  p.  197,  as  in  December  Deed,  construc- 
1742,  was  that  of  Heneage  v.  Hunlocke,  2  Atk.  tion  of,  grand- 

Ag.^  children  and 

™"'  great-grand*- 

Clare  v.  Clare,  cited  from  Forr:  p.  198,  is  con-  children  in- 
ddered  as  overruled,  and  particularly  by  Sabbar-  ?l"^^r^^^/» 
ton  V.  Sabbarton,  Forr.  245 ;  and  it  is  now  set-  and  the  word 
tied,  that  a  bequest,  after  a  cpntingent  limitation,  "  children:'  fol- 
quasi  in  tail,  which  does  not  take  effect,  is  good.  JJ^JJ^  *as  ^^' 
See  Phipps  v.  Lord  Mulgrave,  3  f^es.  613.  meaning  '^  U- 

Grower  v.   Grosvenor,  cited  also  p.  198,  is   in  *"^  *  likewise. 
Bam.  Ch.  Rep.  54.     Roper  v.  Ratcliffe,  cited  p. 
199,  is  in  5  Bro.  P.  C.  octavo  edit.  p.  360. 

As  to  the  doctrine  stated  p.  2G0,  of  the  word 
^  issue'*  by  itself  taking  in  all  issue,  ad  infinitum, 
see  Horsepool  v.  fVatson,  3  f^es.  383 ;  Davenport 
V.  Hanbury,  ibid,  257 ;  Royle  v.  Hamilton,  4  JTes. 
437 ;  Reeves  v.  Brymer,  ibid,  692  ;  Radcliffe  v. 
fiiic*%,  10  Te*.  195, 

As  to  Higgins  v.  Downes,  observed  on  by  Lord  Furniture,  &c. 
Bardwiclce,  towards  the  end  of  his  judgment,  p.  eifo'rS'^us?' 
202,  see  the  case,  with  Mr.  Cox's  note,  I  P.  W.  98.  of  those  who 

In  the  principal  case  the  bill  was  dismissed,  so  should  enjoy  the 
far  alone  as  related  to  the  furniture  and  house-  taken  care  of 
Md  stuff.     The  Decree,  in  other  respects,  was  and  delivered  by 
(inter  aUa)  for  a  sale  of  the  estate,  and  division  of  f  «^"^"'  "f^ 

.,  J  _-  t      n  ^    ,       toremainatH. 

toe  proceeds,  agreeably  to  the  former  part  of  the  as  if  in  his  own 

judgment.  possession  J 

vests  in  the  first 
tenant  for  life. 

E.  of 
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On  a  plea  to  the 
jurisdiction^  it 
must  be  sbewn 
wkatothsrOntri 
has  it.  (1) 


Demurrer^  if 
good  to  relief, 
will  extend  to 
the  discovery 
also.  (2) 


E.  of  Derby  versus  D.  of  Athol, 
February  8, 1749. 

(Reg.  Lib.  1748.  B.foL  236.) 

Notes  and  Observations. 

(1)  See  also  1  Fes.  jun.  372,  &c.  The  close 
analogy  between  pleas  at  Common  Law  and  in 
Equity,  is  peculiarly  observable  in  the  principal 
Case.  This  analogy  seems  often  to  have  been  lost 
sight  of;  but  since  the  iSrst  edition  of  this  work, 
the  whole  subject  has  been  treated  most  scienti- 
fically and  perspicuously  by  Mr.  Beames^  in  his 
'*  Elements  of  Pleas  in  Equity.**  As  to  the  analogy 
in  general,  see  the  prefkce  to  Mr.  Beames^s  work, 
&c.  As  to  the  point  in  the  principal  case,  see 
Beames  El  PL  89,  90,  &c. 

Attorney  General  v.  Talbot,  cited  p.  204,  is  at 
1  f^es.  78 ;  vide  also  on  the  point.  Green  v.  Ru^ 
ther/ord,  ibid.  462. 

As  to  what  Lord  Hardwicke  observes,  p.  205, 
that  a  plea  might  be  good  as  to  either  discovery, 
or  relief,  and  bad  as  to  the  other,  the  rule  seems 
now  quite  settled  to  be  otherwise.  It  is  now  be- 
yond a  doubt,  that  although  a  Plaintiff,  bringing 
his  bill  both  for  discovery  and  relief,  may  be  en- 
titled, in  point  of  equity,  to  a  discovery,  a  de^ 
murrer  wiU  nevertheless  be  allowed  to  the  whole 
bill,  if  he  ts  not  entitled  to  the  relief:  for  he 
ought  to  shape  his  bill  according  to  the  justice  of 
his  case ;  and  if  his  bill  had  been  merely  for  a  dis- 
covery, he  would  have  paid  the  costs  of  it  forth^ 
with,  after  it  was  given ;  Price  v.  James,  2  Bro^ 

319i 
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319.     Collis  y.  Sioayne,  4  Bro.  480 ;  et  vide  3  Ves.    E.  of  Derby 
347;  6  f'e^.63,686;  8  Fes.  2.  Sutton  v.  E.  Scar^    j^  JfAraoL, 
borough y  9  Fe9.  71,  75.    JBa^er  v,  Mellish,  10  ^c^.    Feb.  8,  if  49.' 
544.    The  case  of  Fry  v.  Prntn,  therefore,  2  ^o. 
280,  previously  to  these  decisions,  is  not  law. 

This  rule,  however,  does  not  preclude  a  De* 
fendant  from  ^oswering  to  the  discovery,  though 
he  demur  to  the  relief.  Hodghin  v.  Longden^  8 
Ves.  2. 

(2)  Lord  Hcardwicke  thus  expresses  himself  at  as  to  the  aiioui- 
the  end  of  the  principal  case :  '^  the  question  then,  ^^  ^«  p^ 
^  comes  to  this ;  whether  evar  the  court  divided  a  \^\^^(i^  * 
^  plea  to  the  jurisdiction?    Of  late  indeed,  upon  A  demurrer  al- 
"  a  Bill  for  several  matters  of  discovery  and  relief,  jwa^«ither  d- 
"if  there  be  a  Plea  to  the  whole  Bill,  which  is  a  mied/  ^^^ 
"  proper  bar  to  part,  the  Court  divides  it,  and  lets 
^it  stand  good  as  to  part;  although  upon  de- 
"  murrer  the  Court  over-rules  it  wholly :  but  no 
'^  instance,  that  where  a  plea  covered  too  much,  # 

"  the  Court  ever  divided  it.**  Upon  this  subject 
sec  further  per  Lord  Hardunche^  in  Bp.  Sodor  8^ 
Man  V.  Lord  Derby,  2  Fes.  357,  and  Mr.  Beames 
BL  PL  in  Eq.  44,  45  :  from  which  it  appears  the 
general  doctrine  as  to  Pleas  being  sometimes 
aDowed  as  to  part  of  a  Bill,  is  inapplicable  to  a 
Flea  against  the  jurisdiction.  Upon  these  subjects 
see  farther,  Mr.  Sanders's  note  to  2  jitk.  44.  284. 

(3)  Vide  etiam  Gregor  v.  Moiesworth,  2  Fes. 
110.  and  Bichdxrds  v.  Jackson,  18  Fes.  472.  It 
is  mtiarkable  that  the  pecutUar  circumstances  of  a  , 
Case  once  led  Lord  King  to  over-rule  a  demurrer 
to  part^  and  to  allow  it  as  to  other  part,  which 
dedrfoA  was  affirmed  by  the  House  of  Lords. 
Batcl^e  V.  Fursman,  2  Bro.  P.  C.  514.  octavo  ed. 

1 2  And 
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And  it  is  no  less  singular  that  Lord  Hardwiche 
himself,  being  also  struck  by  the  equity  of  the 
Case,  should  have  approved  of  the  decision  also, 
and  have  overlooked  the  point  of  practice  thus 
violated.  See  in  Stanhope  v.  Roberts^  2  Atk.  214. 
•Lord  Eldan,  C.  in  a  similar  case,  adverting  to 
that  before  Lord  King,  and  approving  of  the  prin- 
ciple, seems  to  have  overruled  the  Demurrer  m 
toto.  See  Richards  v.  Jackson,  18  F^es.  472.  Upon 
which  note  that  there  seems  to  be  some  defect  in  the 
Report  at  page  474,  both  in  the  margin  a^d  in  the 
iext. 


[112  J 
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^    ]Page205. 

S.C.lDick.l31. 

Inrolment  of 
Decree  set  aside 
under  circam- 
stances.  (1) 
Not,  however, 
if  made  upon 
the  merits.  (2) 


Kemi*  versus  Sqv ire,  February  10,  1749* 
(Reg.  Lib.  1748.  A./ol.  193.) 

Notes  and  Observations. 

(l)ViDE  also  1  Fes.  326,  which  is  5'.  C.  with 
409  ibid,  atid  Pickett  y.  Loggan,  5  Ves.  702. 

(2)  Vide  Charman  v.  Channan,  16  Ves.  114. 

Robson  V.  Cramvellf  cited  p.  205,  is  in  1  Dick. 
61.  Benson  v.  Vernon,  cited  p*  206,  is  in  3  firo. 
P.  C.  626,  octavo  ed. 


Page  207. 


Testator  "  de- 
sirei''  J, ''  to 
leave*'  D.  500/. 


Medlicot  verms  Bowes,  Feb.  22,  IT^P- 
(Reg.  Lib.  1748.  B.fol.  209.) 

Notes  and  Observations. 
(1)  Vide  S.  P.  Forbes  v.  Ball,  3  Meriv.  437. 
{an  See  2  res.  jon.  533, 529. 


at 


The 
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The  bill  seems  to  have  been  skilfully  framed^      Mbdlicot 
precisely  upon  the  principle  of  the  determination ;        Bwes 
namejy,  that  the  gift  was  from  the  original  tes-^  Feb.  29, 1749. 
tatar.     It  stated^  that  D.  B.   "  thereby  gave  to     ,     ,    ,     . 
^  D.  a  legacy  J  in  the  words,  or  to  the  elSect  fof-  out  orthe  mo- 
^^  lowing,"  &c.    The  Court  held    the  same    in  ney  bequeathed 
Forbes  v.  BaU,  3  Meriv.  437,  &v.  although  the  ^^jJ'f^aX^ 
second  Testatrix  had  not  in  terms  referred  to  her  gacyfrom  the 
power.     See  the  other  Cases  cited  ibid.  439,  &c.    <>riginaHeitatori 

rw^  1  u^         1  1    J    .  -  and  not  to 

The  answer,  though,  acknowledging  ^ome  items  lapse  by  D/s 
to  be  unliquidated,  affirmed  an  account  to  have  ^^^^  >n  J.'s 
been  stated  and  a  balance  admitted  by  D.  &c.  &c.  having  sui^^ 

The  Defendant  was  ordered  to  pay  the  costs  of     [.  113  J 

the  suit.      R.L.  ▼ived  the  testa- 

tor. (2) 
No  <e(-o^ therefore  allowed  on  a  demand  of  the  estate  of  J.  on  that  of  D.  Imng^in 


Emperor  versus  Rolfe,  Feb.  24,  1749.  VOL.  L 

{Reg.  Lib.  1748.  A.f()l.  693.)  Page  208. 

Sbb  fVillis  y.  IVilliSy  3  f^es.  51*54.  Hopey.  Lord  Portions  in  set- 
CUffden,  6  Fes.  499.  Powiss  v.  Burdett,  9  Fes.  ^^"^^^^^ 
428.  King  v.  Hake,  ibid.  438.     Schenck  v.  Leigh,  ther's  death  for 

ibid.  300.  defendants  to 

grow  due  and 
pftyable  at  twenty-one,  or  marriage,  &c.  one  daughter  having,  after  twenty-one 
and  marriage,  died  lo  life  of  mother,  her  portion  shall  go  to  representatives^  and 
Dot  to  her  sister. 


COLBMAK 
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VOL.  I.       C!oL£MAN  versus  Seymour,  Feb.  24,  1749- 


Page  209.     C^^*  ^b.  1748.  ^.  fol.  432^  entered  *^  Coleman 

V.  Coleman.**) 


Bequest  of 
3000/.  to  Jane 
the  wife  of  C. 
for  the  use  of 
her  younger 
duldren,  to  be 
distribntod  as 
she  should  ap- 
point }  in  de- 
&ult^  equally . 
All  Jane's  chil- 


Notes  and  Observations. 

As  to  the  pmnts  in  this  case. 
Vide  1  Fes.  57, 59.    Hill  v.  Chapman,  1  Fes. 
jun.  40S,  and  2  Bro.  390.    Heneage  v.  Hunloke, 

2  Atk.  456.  Loify  Lincoln  v.  Pelham,  10  Fes. 
166.  Bowles  v.  Bowles,  ibid.  177.  Smith  v.  Lorrf 
Camelford,  2  F«.  jun.  698 ;  and  Crichett  v.  Z)flr%, 

3  Ves.  10. 

(2)  Vide  Sitwell  v.  Bernard,  6  Fc*.  520. 


dren  by  C.  be- 
ing bom  at  the  time  of  the  will  and  death  of  testator,  it  was  held  vested  as  a  present 
legacy  to  them,  subject  to  variation  <u  between  them ;  but  not  to  extend  to  her 
children  by  a  ftiture  marriage.  The  period  of  vesting  being  as  above,  one  who 
was  a  younger  child  at  the  testator's  death,  and  became  an  dder  afterwards,  was 
held  entitled.  Interest  on  legacies  from  the  end  of  one  year  from  the  death  of 
testator ;  except  as  between  parent  and  child.  (2) 

In  the  prindpal  case,  the  legacies  being  vested,  the  interest  allowed  for  main- 
tenance, equally  subject  to  the  Mother's  reasonable  variation. 


[114] 
f^e211. 


Martin  versus  Martin. 
Notes  and  Observations. 


Injunction  Morrice  V.  Bank  of  England,  cited  p.  212  and 

against  credit-  213,  is  m3  P.  fF.  402,  n.  and  2  Bro.  P.  C.  465, 
^toa^Decrer^  octavo  edit,  where  it  is  remarkably  well  reported. 
to  account.  (2)    See  10  Ves.  37, 38. 

(2)  See  mLctrgany.  Bowen,  1  Schoales  and  Lejroy's 
Reports,  299,  and  note  (bj  ;  Rush  v.  Higgs,  4  Fes. 

638. 


k. 


if  Francis  Vesej/y  Sm^ 

63S«  Gilpin  V.  Lodbf  Smtlutmfton^  18  Fes,  469 ; 
wd  Perry  v.  Phelips,  10  ^cf,  34, 39 ;  from  which 
last  it  appeaxs,  that  a  mere  Decree  far  cm  account 
^any  single  Plaintiff*s  demandp  and  payment  of 
the  result^  is  &ot  sufficient  to  prevent  an  executor 
paying*  a  judgment :  for  which  purpose  there 
du)uld  be  a  report  and  a  final  Decree. 

In  the  case  of  a  suit  by  Creditors,  or  where  they 
can  cGm£  in^  the  Court  will  restrain  after  a  Decree 
wierely  to  account:  but  it  requires  the  oath  of  the 
Eixectttor  aa  to  the  amount  of  the  fimds.  Gilpin 
V.  Lady  Southampton,  18  Fes.  4Q9.  See  furthei*  in 
Jackson  v.  Leaf,  1  Jacob  ^  fFalk.  281,  282,  and 
Mr.  Belfs  note  to  Broohs  v.  Reynolds,  1  Brown, 
183. 


119 


Mabtin 

versus 

Mabtin^ 


VOL.  h 
Page  215 

&p.lIKcka32. 


Itheli  versus  B^anb,  February  28,  1749- 
iUeg.  Lib.  1748-  ^.fol.  708.) 

Notes  and  Observations. 

Tas  testator  devised  ^^  ail  the  residue  of  his  real  ]>ms«of  all 
"and  personal  estate  to  the  son,  to  hold  to  him,  ^^^^*^''r^" 

*  o       i»  and  perfonw  c$- 

"^  bis  heirs,  executors,  &c.  for  ever,  and  appointed  tat^  (i)  *'  «ti^ 
"  liim  sole  executor/'    R.  l^  jeei  todeU$r 

(1)  Vide  Rose  v.  Bartlett,  Cro.  Car.  292,  and  SSs^X^^ 
Watkins  v.  Lea,  6  Fes.  633,  and  the  cases  therein  d«p«l,  for  tlie 
referred  to ;  et  vide  Goodwyn  v.  Goodwyn,  1  Fes.  *>«nefit  of  the 

"^  creditors^  ^oere 

hang  no  freehold  lands.     If  there  had  been,  it  would  have  been  otherwise; 

No  preference  allowed  to  a  creditor  who  became  a  mortgagee  under  the  de- 
ntee  in  trust. 

In  marriage  settlements,  &c.  on  good  or  valuable  consideration,  as  between 
the  immediate  "  parties,*'  such  consideration  will  run  through  all  the  limita- 
tions for  the  benefit  of  the  remotest  persons ;  even  of  those  in  respect  of  whom 
the  deeds  would,  otherwise,  have  been  voluntary.  (2) 

226, 


120 

Itbell 

versui 

Beane^ 

Feb.  28, 1749. 
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226,  etpostea.  (117).  But  it  was  held  in  Sutton 
V.  Chetwynd,  by^Sir  W.  Grants  M.  R^  that  a  cove- 
nant in  marriage  articles  in  favour  of  a  stranger 
was  merely  voluntary,  3  Meriv.  249.  And'even 
in  the  case  of  an  actual  settlement^  the  Vice  Chan- 
cellor held  that  limitations  in  favour  of  Brothers 
of  the  Settlor,  were  voluntary,  and  not  good 
against  purchasers  for  a  valuable  consideration. 
Johnson  v.  Legard,  3  Mad.  Rep.  283.  Query  how- 
evef ,  as  to  this  ?  ' 

(2)  Vide  Stephens  v.  Trueman,  1  Fes.  73,  74, 
et  antea.  (53) 


[116] 
VOL.  I. 

Page  217. 

• 

Construction  of 
will ;  ''  and  " 
construed  "or** 
Vested  legacy. 
Bequest  of  400/. 
to  R.  to  be  paid 
in  a  year ;  and 
of  a  further  sum 
of  100/.  at  the 
death  of  his  mo* 
tker;  &e  latter 
held  also  a  vest- 
ed legacy. 


Jackson t?er5tts  Jackson,  March  1, 1749. 
{Reg.  Lib.  1748.  A.fol.  402.) 

Notes  and  Observations. 

The  bill  was  filed  by  the  only  son  of  R.  and  in- 
sisted, that  the  latter  clause,  '^  hut  if  my  son  R. 
should  die  in  the  life  of  my  wife,  witJumt  leav- 
ing  issue  male,*'  amounted,  under  the  circum- 
stances, to  a  devise  to  the  Plaintiff  by  implica- 
tion. It  is  to  be  observed,  that  fVilliam,  by  his 
answer,  disclaimed  any  title  to  the  premises.  R.  L. 


a 


{< 


Attorney 


^fJPrimcis  Vesey^  Sen.  121 


AxxattNEY  General  'otrsus  Day,  VOL.  I. 

March  3,  1748.9.  p^^g 

{Reg.  Lib.  1748.  A.  fol.  276.) 
Notes  and  Observations. 

The  case  of  James  v.  fVey mouthy  cited  p.  219,  ^j^^  co  rt  - 
is  in  AmhleVy  220.  See  page  221  as  to  purchasers  fused  to  effec- 
in  the  Master's  office,  where  Lord  Hardwicke  is  ^^^^  an  order, 
express  as  to  the  confirmation  of  the  report.  Till  MMter'srepoit 
then,  such  contracts  are  incomplete ;  so  that  a  loss  for  laying  out 
by  fire  before  confirmation,  will  fall  upon  the  foprchii"''^ 
vendor,  and  the  bidder  be  released.  Exparte  Minor y  where  the  na'. 

11  Vesey,  559.  tureofa  devise. 

The  bill  was  dismissed  without  costs.    R.  L.      ^  Jd^^f  mild" 

an  opening  to  evade  the  statute  of  mortmain.  In  contracts,  if  a  tenant  in  tail 
persists  in  refusing  to  execute,  and  dies,  the  Court  will  not  decree  the  succeeding 
tenant  in  tail  to  perform  it ;  for  such  a  one  takes  paramount,  per/ormam  dom. 
Though  specific  performance  xpight  have  been  decreed  against  original  parties 
holding  as  tenants  iu  common,  yet,  where  an  alteration  prevented  a  Decree  as  to 
one  moiety,  the  Court  would  not  direct  a  performance  as  to  the  other ;  the  con- 
tract beuig  entire^  and  an  execution  of  half  of  it  inadequate  to  the  prime  object. 


Attorney  General  versus  Andrews,       [   116  ] 

March  9,   1 748-9.  Page  225. 

(Reg.  Lib.  1748.  A.  fol.  663.) 

Notes  AND  Observations. 
(1)  The  will  had  no  subscribing  witness  to  it.  Devise  to  a  cha- 

H  i^  rity  before  the 

As  to  this  point,  see  2  Ves.  jun.  232.  main,  of  copj^ 

The  best  report  of  Tuffhell  v.  Page  is  in  Bar-  holds  ufuwrrmr 
nardiston's  Ch.  Rep.  9 ;  although  in  most  cases,  that  Sjjholds^s 

Reporter  by 
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Attorney      Reporter  is  very  inferior,  and  often  inaccurate. 

^S^      It  is  also  reported,  2  Atk.  37. 

Andbsws,  With  regard  to  Lord  Hardmcke^s  observations. 

Mar.  9, 1748-9.  p^^  226,  as  to  dispensing  with  a  recovery  on  en- 
by  a  will  wiili-   failed  lands  ffiven  to  a  charity  before  the  Statute  of 

out  any  witness.  ^^  .  ^.,  ^  w      ^  i  rrr 

As  to  where  the  Mortmain,  see  Attorney  General  v.  Rye  and  War-' 
Courts  have  fa-  wickj  2  Vetn.  463,  and  some  cases  cited  in  it. 
queste  and  do-'      ^  *^  different  cases,  wherein  valid  charitable 
nations  for  eha-  dispositions  are  favoured,  see  1  GwillinCs  Bac.  Ab. 
ritable  pur.        528,  et  sequent. 

DOseSa 

In  the  principal  case,  the  Court  declared,  that 
the  testatpr*s  will  ought  to  be  established  as  to  all 
the  copyhold  lands  and  estate^  whether  surren- 
dered or  not,  to  the  use  of  the  will,  &c.  &c. ;  and 
that  the  relators  ought  to  be  admitted  in  the  re- 
spective Courts  of  the  manors  whereof  the  said 
copyhold  lands  were  parcel,  according  to  tlje  de- 
vise of  the  testator^s  will,  as  trustees  of  the  charity 
therein-mentioned,  on  payment  of  the  several 
fines,  &c.  &c- 


[   117   ]  GOODWVN  t;6r5M5  GOODWYN, 

VOL-  L  March  11,  1748-9. 

Page  326.  (Reg.  Lib.  1748.  A.  fol.  673.) 

Notes  and  Observations. 

Devise  of '' a//      (1)  Sbb  Itkell  V.  Beone,   1  f^es.  215,  et  antea 
mesmig^Mndf,  ^jj^)  ^^j  t^^  j^^^q  th^^e.     The   word  "  estate"" 

^^holds^"*  naturally  signifies  the  interest  rather  than  the 
where  the5ntro-  subject.  See  BoiUs  V.  Oale,  2  Fes.  48,  and  post 
Sl^t^i^^s  268.  Likewise  ia  Bmry  v.  Edgwarth,  2  P.  fV. 
intent  tp  dis-  §24,  and  mwiy  of  the  cases  cpUected  in  Mr.  Cw"s 
pose  edit. 


qf  Francis  Veattf,  Sm.  283 

edit.  p. 525 ;  also Pettiwardy.  Prescott, 7  Ves. 541, .    Qopmntm 
kc.withaoedem.Childy.lFright,7  Eastia&9).     q^J^ 

(2)  NuAoUsy.  Butcher,  18  Fes.  193,  195.  Mar.u,i748A. 

Ibheison  y.  BeckwitK  cited  p.  227,  is  ia  Forr^  pose  of  all  hli 
157.    Tuffnelly.  Page,  cited  2218,  is  well  reported,  estate."  (t) 

Bam.Ch.9.  S""^?^!?^ 

(3)  See  per  Sir  fF.  Grant,  M.  K2Merw.382.   Jr^^/-^ 
The  observation  towards  the  end  of  the  report,  pass  his  whole 

that  the  word  plural  '^  estates,''  in  commwi  par-  ^J^^^^i^. 
lance^  means  ^  a  description  of  the  Umds^  has  not  dfen  included 
always  be«i  acceded  to.     See  Fletfiher  v:  Smitw,  ^  *,^yl!^  ^  ^ 

o  f   »   itKa.  /*  A.  s  children. 

X  i.  iC  000.  Satisfiiction.  (3) 

In  the  principal  case  it  was  (inter  alia)  de*  What  passes  by 
dared,  "  that,  after  the  death  of  Thomas,  EUza-  SLTc'^^'eSh* 
^  beth  was  entitled  to  the  whole  rents  and  profits  alone,  or  with 
"  of  the  freehold  lands  of  the  said  Henry  Framings-  *^e  addition  of 
«  ton,  lying  in  Tring  and  Sedgford,  in  the  county  o^^«^^<»^^«(^> 
"  of  Norfolk ;  and  also  entitled,  in  her  own  right, 
"to  one-third  part  of  the  rents  and  profits  of  the 
"  copyhold  lands  in  Sedgford ;  and  also  to  one- 
^  third  part  of  the  said  copyhold  lands^  under  the 
"  will  of  the  said  Thomas  (the  same  belonging  to 
"  him  by  virtue  of  the  will  of  his  father,  Sjr  Peter 
"^  Seaman,  his  sister  Joan  having  accepted  the  le- 
"  gacy  of  4000/.  given  unto  her  by  that  will ;  and  r  jjg  l 
^  that  the  said  Elizabeth  was  also  entitled  to  one- 
"  third  part  of  the  profits  of  the  Manor  of  Tring, 
"in  her  own  right.     And  as  to  the  remaining 
"  third  part  of  the  rents  and  profits  of  the  said 
"  copyhold  lands,  it  appearing  that  the  Defendant 
^Elizabeth  was  entitled  to  one  moiety  of  such 

*  rents  and  profits  in  her  own  right ;   but  a  qnes- 
'  tion  arising  in  the  cause,  whether  the  remaining 

*  moiety  of  such  third  part,  that  is  to  say,  one- 

'^  uth  part  of  the  whole  copyhold  lands  passed  » 

'^by 
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GooDww     «  by  the  will  of  the  said  Thomas,  he  not  having- 

GooDWYN,      "  surrendered  the  same  to  the  use  of  his  will  ;**  it 

Mar.  1 1^1 748-9.  was  Ordered,  that  one  of  such  moieties  should  be 

appropriated  or  paid  as  the  share  of  Elizabeth ; 
^^  and  ^  to  the  other  moiety  of  the  last-mentioned 
^'^  third  part  of  the  said  rents  and  profits,  that  is  to 
*^  say,  one-sixth  part  of  the  whol  e  rents  and  profits 
"of  the  said  copyhold  lands,  it  was  further  ordered, 
^^  that  the  said  Master  should  enquire,  whether 
"  Joan  Seaman,  afterwards  Dam«  Joan  Nelthorpe, 
or  Sir  Henry  Nelthorpe,  in  her  right,  did,  in  her 
life-time,  submit  to  the  will  of  the  said  Thomas 
^-  Seaman,  or  accept  any  benefit  thereby,"  &c. 

The  Court  reserving  further  directions  as  to  the* 
payment  thereof.     Reg.  Lib. 


« 


(( 


[119] 
VOL,  I. 

Page  229- 


As  to  whether 
a  surrender  of 
copyholds  by  a 
feme  covert 
alone  is  good^ 
her  husband 
having  been 
present  at  the 
time. 


Taylor  versus  Philips,  April  13, 1749- 

ft 

(Reg.  Lib.  1748.  B./ol.  501.) 

Notes  and  Observations. 

It  is  to  be  observed,  that  the  will  was  made  with 
the  actual  privity  and  consent  of  the  husband. 

It  ought  to  be  noticed^  that  there  is  a  defect  in 
the  argument  urged  in  favour  of  the  devise,  page 
229 ;  where,  abandoning  the  immediate  effect  of 
the  surrender,  it  is  referred  to  take  effect  after  the 
fvife^s  death.  It  was  adjudged  upon  several  pre- 
cedents in  Sympsan  v.  Sothem,  Cro.  Jac.  376, 
that,  without  an  express  custom^  a  copyholder  in 
fee  cannot  surrender  "  habendum  after  his  deatk^ 
any  more  than  a  tenant  in  fee  can  convey  hdhend^ 
after  his  death.     Bulstr.  2,1%  273,  S.  C.     RoUe 

Rep. 


of  Francis  Vesey,  Sen.  125 

Kcp.  109,  137,  253,  S.  C.     Gobd.  264,  S.  C.  See       Tavlor 
2  Roll.  791,792.     Vide  Rol.  Ab.  828.    A  copy-       p^^uVs, 
holder,  however,  may  do  so  by  a  particular  cus-  April  13, 1740. 
torn :    since  even  a  freehold  may^  by  cu^tom^  be 
surrendered  without  livery.     Co.  Litt.  490.     Per- 
rymatis  case,  ibid,  note  (6). 

In  the  principal  case,  the  Court  ordered  the  bill 
to  be  retained  for  twelve  months,  with  liberty  in 
the  mean  time  for  the  Plaintitf  (the  infant  heir  at 
law  of  the  wife)  to  bring  an  ejectment  ;  but  if  he 
should  not  proceed  to  trial  of  such  ejectment 
within  that  time,  then  his  bill,  as  to  these  copy- 
hold lands,  was  to  stand  dismissed  with  costs ;  and 
if  the  Plaintiff  should  proceed,  &c.  then  the  De- 
fendants were  to  admit  the  pedigree  of  the  Plain- 
tiflF,  and  of  Jane^  late  wife  of  the  Defendant 
Philips  [the  testator],  as  the  same  was  admitted     [  120  ] 
by  the  answer  of  the  Defendant,  Sir  N.  E.  [Uie 
devisee] .    Reg.  Lib. 

It  appears  from  the  Registrar's  book  of  the  next 
year,  that  a  petition  was  presented  on  behalf  of 
the  Plaintiff,  the  infant,  stating  the  .abov^e  mat- 
ters, and  that  the  Plaintiff  had  delivered  eject- 
ments accordingly,  but  that  the  Defendant,  Sir 
N.  E.  being  elderly  and  unmarried,  and  the 
Haititiff  being  his  heir  at  law,  had  proposed  to 
surrender  the  premises  to  the  use  of  himself  for 
life,  and  after  his  death  to  the  use  of  the  infant 
and  his  heirs,  on  condition  that  the  said  surrender 
was  to  be  void  on  the  said  infant's  attaining' 21, 
if  he  then,  or  his  heirs  Jn  case  of  his  death,  should 
not  accept  of  the  proposal,  and  should  disagree  to 
sach  surrender :  and  that  the  Plaintiff  was  advised 
it  was  for  his  benefit  to  accept  of  such  proposal ; 
aq.d  therefore  pmying  a  reference  to  the  Master, 

as 


*■  •■■ 
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Tatlo*       as  to  wfcether  it  would  be  for  his  interest  and 

Pnu^        benefit  to  accept  of  such  proposal;    whereupon, 

April  13^  174a,  and  upon  the  consent  of  the  Defendants,  it  was 

referred  to  the  Master  ^  to  examine  into  the  pro- 
^^  pdsal  of  the  said  Sir  N.  E.  and  consider  whether 
•'  the  same  was  reasonable,  and  for  the  benefit  of 
^^  the  said  infant  to  have  it  carried  into  execution  ;"* 
which  the  Master  was  to  state,  with  his  opinion 
thereupon,  to  the  Court.  Reg.  Lib.  1749.  B.fol. 
191. 

On  the  17th  of  November  following,  upon  the 
cause  coining  on  upon  the  Master's  report,  the 
Court  ordered  it  to  be  confirmed,  and  the  proposal 
therein  stated  to  be  carried  into  execution,  with 
the  following  variation :  **  That  the  surrender  to 
f  121  ]      **  be  made  by  the  said  Sir  N.  E.  be  made  to  the 

*^  uses  therein-menti<med,  on  condition  that  J.  T. 
the  infant^  do,  when  he  shall  attain  his  age  of 
21  years,  confirm  the  estate  for  life,  to  be  limited 
*^  to  Sir  A^.  E.  by  the  surrender  to  bie  made  of 
the  copyhold  premises ;  and  this  order  is  to  be 
without  prejudice  to  the  Plaintitf,  the  infant, 
'^  after  he  shall  attain  his  age  of  21  years."     R.  L. 
Ibid«  606.    See  fiirth^r  as  to  this  postea,  258. 

A  feme  covert,  seised  of  copyhold  lands  in  tail, 
according  to  custom,  may,  being  solely  examined 
by  the  steward,  surrender  them  to  him,  to  his  use ; 
tor  it  is  nevertheless  to  the  use  of  the  lord,  whose 
servant  he  is.    Erish  v.  Rives j  Cro.  Eliz.  717. 

Upon  the  point  of  the  above  principal  case,  see 
Cbmpton  v.  Collinson,  in  C.  P.  1  H.  BL  342, 
where  the  Court  determined,  that  a  married  wo- 
man living  apart  from  her  husband  under  articles 
of  separation,  by  which  (inter  alia)  he  covenanted 
to  join  in  all  necessary  conveyances,  and  in  suf^ 

rendering 
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rendering  the  copyholds  as  she  should  appoint^        Taylor 
could  surrender  the  copyholds  without  the  hus-       ^m^vu 
band's  joinings  and  without  a  special  custom  for  the  April  13^  1749. 
purpose ;  for  that  the  wife  was  tenant^  and  not 
the  husband ;   and  that  the  estate  could  be  for- 
feited or  surrendered  only  by  her  acts^  not  by  his. 
The  Court,  indeed,  added,   "  that  the  authority 
^  which  he  acquires  by  his  marital  rights,  to  direct* 
'^  and  controul  her  acts,  was,  by  his  covenant,  in 
'^  the  present  instance,  annulled*,  or  at  least  sus- 
"  pended.**     But  the  judgment  was  necessarily 
founded    upon    the    doctrine   above    cited,  ab^ 
riractedhf  from  the  covenant ;  since  that  required  . 
him  to  join  in  all  necef.$ary  conveyances  and  sur-     [  122  1 
renders,  whereas,  from  what  appears  before.  Ids 
jaining  was  held  unnecessary/.    This  case,  there- 
fore, has  taken  the  opinion  stated  in  Stevens  v. 
Tyrrelly  2  Wils.  1 .    **  that  a  custom  for  a  Jeme 
"  c(wert  to  surrender  without  the  assent  of  her 
**  husband  is  bad," 


Ayres  versus  Willis,  Jpril  17, 1749.         VOL-  I- 

{Reg.  Lib.  1748,  A.  fol.  565,  entered  "  Ayres  v.     Pa^e  230 

Carter) 

Notes  and  OBSBEViiTioNS. 

(1)  Vide  fFalker  v.  Walker,  1  Fes.  54,  US,  et  Deviseof  the  re. 
antea  (43)  and  the  note  there.  Also  French  v.  «d»eo^  ?«"»?- 
Dames,  2  Ves.  jun.  572.  StraJian  v.  Sutton,  3  Fes.  no  bar  of  dower 

249.  by  implication. 


(I) 


GOODINOE 
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VOL.  I. 
Page  231. 


Bequest  to  such 
of  nearest  re- 
lations as  A. 
should  think 
poor^  and  eb- 
jeets  of  charity, 
confined  to 
those  within  the 
Stat,  of  Distri- 
butions, under 
A.'s  advice. 

[123] 


« 
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GooDiNGE  versus  Goodinge, 
April  24,  1749. 

(Reg.  Lib.  1748.  A.fol.  619.; 

Notes  and  Observations. 

The  words  of  the  bequest  were,  "  2000/.  to 
such  of  his  nearest  relations;  of  the  family  of  the 
EdgeSj  as  they  should  think  the  greatest  objects 
of  charity,  in  such  manner  and  proportions  as 
they,  or  the  survivor,  &c.  should  think  fit  ^  and 
desired  them  "  to  take  the  advice  and  direction  ol 
"  his  sister  Salhhury  in  the  distribution  thereof, 
^^  if  she  should  be  living.** 

It  is  to  be  observed,  that  he  had,  in  a  former 
part  of  his  will,  given  Mrs.  Salisbury  the  interest 
of  1000/.  Old  South  Sea  Annuities,  for  life.  She 
stated  by  her  answer,  that  she  was  the  testator's 
only  sister,  and  next  of  kin ;  and  after  having  men- 
tioned several  persons  who  were  the  testator's  first 
cousins,  as  being  very  poor  and  deserving  of  shares, 
and  those  for  whom  the  testator  intended  to 
make  a  provision,  &c.;  and  submitting  her  opinion 
concerning  the  distribution  to  the  Court ;  she 
hoped,  that  if  the  Court  should  think  the  first 
cousins  not  entitled,  it  would  consider  the  value  of 
her  legacy,  and  take  care  of  her  interest  and  share 
in  the  2000/. ;  and  she  believed  her  legacy  was 
not  worth  300/.  ready  money,  and^her  annuity 
was  not  worth  seven  years  purchase,  she  being  70 
years  of  age.  It  was,  however,  held,  that  Mrs. 
Salisbury  was  excluded  from  any  share,  by  the 
dismissal  of  the  bill. 

In 
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In  the  other  cause  the  Court  declared,  "  that       GooDiNofi 

*^  the  next  of  kin  of  the  said  testator  of  the  family      Goom^i, 

^^  of  the  Edges,  who  would  have  been  entitled  to  April  24, 1749, 

^  distributive  shares  of  his  personal  estates,  within 

^^  the  Statute  for  Distribution,  &c.  in  case  he  had 

'^  died  intestate,  ought  to  be  construed  as  meant 

'*  and  intended,  by  the  description  of  nearest  re* 

^^  lations  in  the  bequest  in  question  ;  and  that  the 

^^  Defendants,  the  executors,  with  the  advice  of  the 

'^  Defendant  J  Mrs.  Salisbury,  have  the  power  of 

^  Judgment,  which  of  such  persons  are  the  great- 

^  est  objects  of  charity;  and  that  the  said  De- 

Jendantj  Mrs.  Salisbury,  is  not  to  be  considered 

^  ^    as  one  of  such  objects  of  charity,  within  the  in- 

^^  tention  of  the  said  testator's  will :"  and  decreed,      [  124  ] 

^liat  the  executors  should,  with  the  advice  of  the 

^XDefendant  Mrs,  S.  lay  before  the  Master  a  list  of 

^^ch  of  the  testator's  nearest  relations,  within  the 

^K^escription  before  mentioned,  as  they  judged  to 

the  greatest  objects  of  charity;  and  should 

Iso  mention  in  such  list  the  proportions  in  which 

^liey,  with  the  advice  of  the  Defendant  Mrs.  S. 

^liould  think  fit,  that  the  2000/.  and  interest, 

^bould  be  distributed  amongst  such  persons :  and 

an  case  any  objection  should  be  made  before  the 

Master,  that  the  persons  mentioned  in  such  list, 

or  any  of  them,  were  not  of  the  next  of  kin  of  the 

testator  within  the  description  aforesaid,  it  was 

ordered  that  the  Master  should  enquire  into  and 

ascertain  the  same;  and  if  the  Master  should 

find  that  they,  or  any  of  them,  were  not  such 

persons,    then  the  Defendants,    the    executors, 

with  the  advice  of  the  Defendant,  Mrs;  S.  were  to 

propose  other  persons  in  their  room  :  and  any  of 

the  testator's  nearest  relations,  of  the  family  of  the 

K  Edges, 
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Goo^iNOB      Edges,  witbin  the  description  aforesaid^  were  ti> 
GootmoK      ^  ^'  liberty  to  come  before  the  Master  to  contro- 
April  24,  1749.  vert  whether  any  of  the  persons  named  by  the  ex- 
ecutors in  their  list  were  within  the  description 
before  mentioned :  and  the  Defendants,  the  exe- 
cutors, having  admitted  assets,  the  Master  was  to 
compute  interest  on  the  said  legacy  of  2000/. 
from  the  end  of  one  year,  &c. :  and  the  Defend- 
ants, the  executors,  were  to  distribute  and  pay 
the  said  2000/.  and  interest,  amongst  such  per- 
sons as  should  be  mentioned  in  such  list,  or  finally 
ascertained  by  the  Master  to  be  within  the  said 
description^  according  to  the  directions  aforesaid ; 
and  the  Defendants,  the  executors,  were  to  pro- 
(  135  ]       duce  reGeipt45  before  the  Master  of  such  payments. 

And  in  case  any  of  the  persons  who  should,  by 
virtue  of  the  Decree  and  the  directions  aforesaid, 
be  entitled  to  any  share  of  the  said  2000/.  aad  iih- 
terest,  should  be  married  women,  the  Court  re- 
served the  consideration  of  any  directions  touch- 
ing the  payment  thereof,  till  after  the  Masters 
report.    Reg.  Lib, 

The  general  rule  is,  that  under  a  devise  U> 
"  relations^''  or  "  next  of  kin,''  those  only  can 
take,  who  would  have  t^en  under  the  statute  of 
distribution,  in  case  of  intestacy ;  the  shares  and 
proportions,  however,  to  be  governed  by  the  will. 
And  it  appears  from  the  cases,  that  the  word» 
*^  poor''  or  "  poorest,  "  near""  or  "  nearest,^  pre- 
ceding them,  will  not  alter  the  constmetioni 
though  the  construction  may  be  enlarged,  when 
warranted  by  the  intention  appearing  on  the  will, 
and  not  from  parol  evidence.  See  the  cases. col- 
lected and  stated  1  Roper  on  Legacies,  1 15^  1  IS, 
120,  &c.  inclusive.    See  also  Pyot  v.  Pyot,  I  f^es. 

336, 
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335, 337,  et  post,  161,  and  fVhithame  v.  Harris,  2      Goodinob 
f^es.  527,  &c.  ^  '^''^' 

April  24,  1749. 

King  versus  Philips,  May  6,  1749-  y^T    t 

{Reg.  Lib.l748.  A.fol  413,  entered  "  King  v.      ^"^"^ 

l^eumianr)  ^^^  ^•*'^- 

Notes  and  Observations. 

Thb  Plaintiff  was  the  testator's  only  child,  and  Legatee  being  a 
a  creditor  under  his  mai-riage  articles,  whereby  he  f^^^^*®**  "^^^ 
oovenanted  to  give  to  the  children  of  the  marriage  father's  mar- 
(in  the  event  which  afterwards  took  place)  by  will      [  126  ] 
or  otherwise,  one  full  third  part  of  his  real  and  "^^^^  articles, 

-  *  an  account  di- 

personal  estate.  rected  of  testa- 

The  words  of  the  will  are  stated  in  Reg.  Lib.  tor's  personal 
as  foUowB ;  viz.  « I  will  aiid:de8ire  that  the  agree-  ^^^i^g\f^^ 
^  taent  by  me  made  and  entered  into  upon  my  will,  and  his 
^  marriage  with  my  late  dearly-beloved  wife,  Jane  death ;  the  le- 
"  Kingyh^  punctually  complied  with  and  perform-  ^ar  in  value, 
**  ed.      Item,    I  give  to  my  sister  E.  P. ;    my  that  it  might 
^  niece  M.  R. ;  T.  M.  and  S.  T.  gent,  the  sum  of  ^^^^^^  ^*^^  '^«*- 
**  10,000/.  of  lawful  money,  &c.  in  trust  to  lay 
^  oat  the  same  upon  some  government  security, 
**  and  pay  the  interest  or  dividends  thereof  for  the 
^education  and  maintenance  of   my  daughter, 
^  Mary  King  (the  plaintiff),  till  she  arrive  at  the 
^  age  of  21  years ;  and  upon  her  attaining  her  age 
**  of  21  years,  I  will  that  the  same  be  transferred 
^^  to  my  said  daughter.*" 

The  testator  also  gave  the  general  residue  of 
Us.  real  and  personal  estate  to  the  Plaintiff,  her 

heirs,  executors,  &c. 
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^*^^  In  the  original  suit  the  Defendants  submitted^ 

Philips,       '^  whether,  since  the  testator  had  not  left  assets  to 

May  6, 1749.    ''  answer  the  Defendant's  demands,  and  the  several 

other  legacies,  the  other  legatees  ouglit  not  to 

be  parties  thereto;    that  a  complete  Decree 

might  be  made  to  settle  the  parties'  rights,  and 

the  appointment  to  be  made  in  respect  of  the 

several  legacies  and  the  PlaintifTs  demands,  and 

'*  that    the    Defendants    might    be  indemnified 

"  against  the  demands  of  the  several  legatees,  and 

''  a  multiplicity  of  suits  prevented.'*  The  legatees 

were  not  made  parties  to  that  suit,  but  a  bill  was 

filed  on  their  behalf,   praying    (inter  alia)  that 

[  127  ]       Man/  King  might  not  take  both  under  the  set- 

tlement  and  will.    The  Decree  was  made  in  both 
causes. 

The  Master  was  also  to  enquire  what  was  the 
value  of  the  testator's  real  estate  to  be  sold,  that 
was  either  descended  to  the  Plaintiff,  the  infant^ 
or  devised  to  her  by  (he  testator's  will.     R.  JL 


Sayer  versus  Pierse,  May  1, 1749. 
{Reg.  Lib.  1748.  B./ol.  255.) 

Notes  and  Observations. 

The  original  bill,  which  had  been  filed  about 
20  years  before  the  present  hearing,  prayed  only 
for  an  account;  the  ascertainment  of  boundaries 
being  introduced  into  a  bill  of  revivor  and  supple- 
ment. The  Court  ordered  the  bill  to  be  dismissed, 
w  far  as  it  soughfr  an  accotiBt,  &c.  before  the  time 
of  filing  the  bill  of  revivor  and  Bupplement.  Aai  to 

thi 
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the  residae  of  tlie  relief  sought,  the  court  decreed        Sayek 
as  in  the  jRep.  the  Defendant  being  restrained  from       p^br^b 
Betting  up  or  making  use  of  the  time  that  had  run    May  i,  1749. 
since  the  filing  of  the  bill  of  revivor  and  supple- 
ment^  in  order  to  support  any  defence  under  the 
statute  of  limitations  in  the  ejectment.    R.  L. 


CooKES  versus  Hellier,  May  3,  1749.         VOL.  I. 
(Reg.  Lib.  1748.  A.fol.  657.)  Pa^e  234. 

Notes  and  Observations. 

(1)  Vide  AUen  v.  Poulton,  1  f^es.  121,  122,  et  a  person  taking 
rniteoy  76,  and  77,  note.  Also  Dillon  v.  Parker,  » benefit  in  per- 
1  Swanst  359,  &c.  and  S.  C,  Wilson^  Ch.  Ca.  253,  ^^^  utJ^h^^' 
&c.  For  an  elaborate  view  of  the  doctrine,  and  wiU,  must  abide 
references  to  most  of  the  important  cases  upon  it,  ^^^^oJ^*^ 
«ee  Mr.  SwansttnCs  able  and  very  useful  note,  unsurrendered 
1  vol.  394  and  sequent.  ^^?y  YSft^" 

In  the  principal  case  the  Court  declared,  "  that  ^  jt 
"  it  appeared  that  Sir  Thomas  Coohes  Winferd  took  (i) 
"the  estate  in  question,  and  enjoyed  the  same 
**  under  the  will  of  Sir  T.  C.  the  first  testator ; 
"*  and  that  the  enfranchisement  taken  by  the  said 
**  Sir  T.  C.  IV.  of  the  said  premises,  from,  &c. 
"  enured  not  only  for  the  benefit  of  himself,  but 
^of  all  persons  entitled  thereto  in  remainder, 
«  under  the  will  of  Sir  T.  C:' 

It  therefore  decreed,  *^  that  upon  payment  by 
^  the  Haintiff  to  the  Defendant,  in  six  months 
^  from  that  time,  of  the  sum  of  750/.  being  the 
•  consideration  paid  by  the  said  Sir  T.  C.  IV.  for 
'^  such  enfranchisement,  the  Defendant  should,  at 

"  the 
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COOKES 

ver8U9 

Hellieb, 

Mays,  1749. 


"  the  expense  of  the  Plaintiff^  convey  the  said  pre- 
**  mises^  with  the  appurtenances,  to  the  use  of  the 
'^  Plaintiff,  and  such  other  uses  limited  thereof  by 
**  the  will  of  the  said  Sir  T.  C.  as  were  then  exist- 
"  ing,"  &c.     R.  L. 


VOL.  I. 
Page  236. 

Grant  of  per- 
sonal estate  hy 
deed,  to  trtutee^, 
for  a  niece,  after 
the  death  of  the 
grantor,  passes 
to  her  repre- 
sentatives, al- 
though the  niece 
died  in  grantor's 
life-time.  (1) 
Voluntary  gifts, 
&c. 

[129] 


Peck  versus  Parrot. 

Notes  and  Observations. 

(1)  See  Fillers  v.  Beaumont,  1  Fern.  100. 
Allen  V.  Ame,  ibid.  365.  Bale  v.  Newton,  ibid. 
464,  and  the  other  cases  cited  in  (he  note  to 
Fillers  v.  Beaumont,  p.  101. 

The  voluntary  gifts  must  amount  to  a  complete 
conveyance  or  transfer  at  law  of  the  property,  see 
1  Fes.  jun.  54,  et  vide  12  Fes.  46 ;  a  bill,  there- 
fore, for  an  assignment  of  subscription  receipts, 
with  an  indorsement,  signed  by  the  owner,  declar- 
ing that  he  thereby  assigned  to  his  daughter,  the 
Plaintiff,  all  his  interest,  was  dismissed ;  there  be- 
ing no  evidence  that  he  ever  parted  with  the  paper, 
which  was  found  amongst  the  papers  of  his  ex- 
ecutrix. Antrobus  v.  Smith,  12  Fes.  39.  See 
JVilliamson  v.  Codrington,  1  Fes.  511,  614  and 
the  note,  postea  215. 

As  to  deeds  and  contracts,  not  voluntary,  con- 
veying or  agreeing  to  settle  all  the  grantor*s  per- 
sonal  estate  (vide  per  Lord  Hardwicke,  p.  237). 
See  Randall  v.  fFillis,  5  Fes.  262,  and  the  cases 
cited.  Jones  v.  Martin^  3  Anstruih.  881,  and  more 
fully  5  Fes.  266,  note.  Et  vide  Lewis  v.  Madochs, 
8  Fes.  150.  156, 157,  &c. 
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Roberts  wrsus  Kingsley,  Maj/  5,  1749-        VOL.  I. 
(Reg.  Lib.  1748.  B./ol.  237.)  pj^- 

NoTBs  AND  Observations. 

The  words  of  the  Decree  are  these :   "  But  the  Mistake— 
Plaintiff  having  taken  a  benefit  by  the  devise  in  satisfecOon— 
his  fother's  will  of  the  estate  at  S.  and  Su  Peter*s  Marriage  settle-^ 
m  the  county  of  H.  ought  not  to  retain  such  devise,  5^  "^gJ^cl^J^. 
and  at  the  same  time  be  allowed  to  claim  in  con-  tie^LTa^^ 
tradiction  to  his  said  father's  will^    Wherefore  it  aWy  to  the 
was  referred  to  the  Master  '*  to  allot  a  proper  part  coureel^^not. 
of  the  estate  comprised  in  the  articles  and  settle-  withstanding 
ment,  of  equal  value,  to  be  sold,  to  the  money  for  l^^articiM  ^** 
which  the  said  estate  at  S.  and  St.  P.  was  sold  verbatim,  and 
under  the  former  Decree.''    R.  L.  ^o*^  ^^^^  ^«- 

fore  marriage. 
Tlie  Ptaiattff,  however,  having  taken  a  benefit  under  the  wiU  which  he  disputed, 
Idd  to  have  made  his  election  :  and  decreed  to  give  up  part  of  the  settled  estate 
iaaatisfiiction. 


West  versus  Skipp,  May  5,  1749.  [  130  ] 

{Reg.  Lib.   1748.  B.  fol.  517.— ^ind  Reg.  Lib.    ^^f  ?,^f  > 

1749.  B.foL  519.)  ^^  ^^• 

Notes  and  Observations! 

(1)  The  law  described  by  Lord  jHiafrrftDicAre,  page  Partnership  — 
242,  as  between  one  partner  and  the    separate  5*°^"*''^^r^ 
creditors  of  another,  or  his  representatives,  has  of  o/^rtner  en- 
late  years  been  confirmed  and  elucidated.     Vide  tided  to  set  off 
(inter  alia)  Tayhr  y.  Fields,  4  Fes.  396.    Exparte  ^^^^^^1^]^^^ 

Ruffin,  before 
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versus 

May  5,  1749. 

before  the  8e« 
parate  creditors 
of  the  other 
can  take  his 
share;  and 
they  have  a 
lien  for  such 
demands.  (1) 
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Ruffin,  6  Fes.  119,  which  is  always  mentioned  as 
a  leading  case,  and  has  been  approved  on  frequent 
consideration.  See  11  Fes.  4, 5.  Ex  parte  JVil- 
Hams,  11  Fes.  3.  See  also,  iUd.  83.  85.  and  De 
Tastet  V.  B&rdieii,  Mich.  Term  1805,  &c.  &c.  See 
also  the  case  of  Skipp  v.  Harwoody  before  Lord 
Hardwicke,  in  1746,  from  a  MS.  note  of  Lord 
Mansfieldy  2  Swanst.  586. 

Ryal  Vj  Rawles,  frequently  cited  in  the  report, 
is  in  1  Fes.  348. 375.  In  the  principal  case  it  was 
declared,  that  Skipp  was  entitled  *^  to  the  same 
^^  specific  lien  against  the  assignees  as  against  the 
"  Harwoods ;"  and  the  bill,  "  so  far  as  it  ought  to 

exclude  Skipp  from  such  property  or  specific 

lien,  or  to  impeach  the  same,  was  dismissed. 
*^  The  former  Decree  was  ordered  to  be  performed 
*^  and  carried  into  execution  between  Skipp  and 
^^  the  assignees,  in  like  manner  as  the  same 
^*  ought  to  have  been  performed  and  carried  into 
^'  execution  against  the  Hc^ru)oods,  in  case  they  had 
"  not  become  bankrupts :  the  Court  reserving  any 
^^  directions  as  to  the  lien  of  the  sisters,  and  as  to 

any  variations  that  might  be  necessary  to  be 
^^  made  in  the  said  former  Decree,  as  between  the 
"  assignees  and  the  sisters.*'    Reg.  Lib. 

See  a  subsequent  stage  of  this  cause,  1  Fes.  456. 
et  posteOy  199. 


tc 


it 


VOL.  I. 
Page  246. 

Demurrer  to 
Information 
as  subjecting 
Defendant 


E.  I.  CoMF ANY  versus  Campbell, 
Exchequer^  June  7,  1749. 

Notes  and  Observations. 

(1)  See  Ea^t  India  Company  v.  Neave^bVes.  573 

(2)  Although    Lord  Redesdale    in    the    third 

edition 


of  Francis  f^esey.  Sen.  137 

edition  of  his  valuable  work    on  Pleadii^  in  E.  l.Coirpuiy 
Equity,  in  note  (k)  at  page  1 76,  doubts  the  ae-      caI^mll, 
curacy  of  the  report  of  this  case,  his  I^ordship  in  a   June  7,  I74;i. 
former  part  of  his  work  (same  edit.  p.  14.)  states 
the  practice  to  be  as  above.  ^    pains  and  pe* 

Mr.  Beames,  in  his  Elem.  K.  in  Eq.  pp.  320,  naltie8.(i) 
321,  seems  to  consider  it  to  be  so  settled.  maybe%ut  in 

In  the  case  of  Baker  v.  Mellishy  11  Ves.  68.  the  after  a  plea  is 
Court,  after  overruling  a  demurrer y  gave  leave  to  over-ruled.  (2) 
file  one  less  extended.    In  the  case  of  a  demurrer 
overruled,  the  Defendant  cannot  put  in  a  plea 
without  leave  of  the  Court.  Rowley  v.  Bales,  1 
Shn.  ^  Stu.  511. 

Upon  a  plea  being  overruled,  the  Defendant 
camiot  demur  ore  tenus.  Hook  v.  Dorrnan.  1  SSm. 
SsStH.2r21. 

Omichund  v.  Barker,  cited  p.  247^  is  in  1  Atk.2\. 


Owen  versm  Griffith,  June  10, 1749.  \l2il3' 

{Reg  Lib.  174B,  B.fol.  294.)  Page  260. 

S.C.  Ambl.  520. 

(1)  Sbb  Cooper  v.  Scott,  1  Eden.  Ch.  Ca.  17,  The  rule  that 
which  is  also  mentioned  in  Mr.  BrowrCs  note  to  ^^  appeal  for 
V.  Kent,  1  Bro.  141.  Vide  etiam  Beames  not  to  be  strict- 


on  Costs,  189,  190,  191,  192.  ]y  adhered  to. 

It  is  to  be  observed,  that  although  the  Court  in  ^^eSTiSij 
fUrdman  v.  Kent^  1  Bro.  140.  made. a  variation  in  made :  as  where 
the  Decree  upon  the  appeal,  it  refused  to  make  any  ?  ^^  incum- 

.,.  ,        ,  .       brancer  is  de- 

vanation  as  to  costs ;  considering  the  alteration  creed  only  hU 
which  it  did  make,  merely  as  that  which  would  have  principal  and 
been  made  on  further  directions.     See  from  the  ****«««*•  (^) 
MS.  note  of  Sir  S.  Rxmilly,  10  Ves.  572,  and 
tf^iUiums  v.  Beynon,  there  cited  to  S.  P,    That 
»-     .  case 
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^>^^^         case  was  to  the  following  effect.    It  came  upon  a 
GRimTH      re-hearing,  and  the  gravamina  were  that  the  De- 
June  10, 1749.  fendant  ought  to  have  been  charged  with  interest 

and  costs.  Tlie  Court,  though  it  did  not  think 
the  claim  of  interest  frivolons,  and  thinking  that 
costs  ought  to  have  been  given  originally  to  the 
party  making  it,  yet  being  of  opinion  that  interest 
ought  not  to  be  given,  refused  the  costs,  which  in 
substance  was  ultimately  the  only  thing  in  ques- 
tion. From  the  MS.  notes  of  Lord  Colchester^  ia 
Beanie's  Costs,  Appendix,  p.  361 . 

In  the  principal  case  so  much  of  the  decree  was 
reversed  as  directed  a  sum  of  93/.  \\a.  6d.  re^ 
ported  due  from  the  Defendant,  to  be  paid  into  the 
Bank,  and  that  the  Defendant  should  deliver 
possession  of  the  estate  in  question,  and  that  no 
costs  should  be  paid  as  between  the  Plaintiff  and 
Defendant/  And  it  was  referred  back  to  the 
Master  to  take  an  account  of  the  rents,  &c.  sub- 
sequent to  the  Master's  report  received  by  the 
Defendant,  &c.  And  what  should  be  so  found 
due  was  to  be  added  to  the  said  sum  of  93/.  11^.  6d. 
reported  due,  &c. ;  and  the  Master  was  to  tax  the 
Defendant  her  Costs ;  and  in  case  what  should  be 
found  due  to  the  Defendant  for  her  costs,  should 
be  less  than  what  should  be  reported  due  on  the 
said  account  of  rents,  &c.  the  costs  were  to  be 
deducted  thereout,  and  the  surplus  paid  into 
Court  But  in  case  the  costs  should  exceed  the 
same,  the  Defendant  was  to  deliver  up  possession 
on  receiving  payment  of  the  surplus  of  such 
costs,  and  acknowledge  satisfaction  on  the  judg- 
ment obtained  at  law  at  the  expence  of  the  Plain- 
tiff. But  in  default  of  such  payment^  &c.,  the 
bill  was  to  stand  dismissed  with  costs.    Reg.  Lib. 

Robinson 
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Robinson  versus  Gee,  June  10,  1749-  VOL.  I. 

{Reg.  Lib.  1748.  B.  foL  522,  entered  "  Robinsan     p^?251. 

V.  Osgood.**) 

Notes  and  Observations. 

(1)  It  appears  from   R.  L.  that  Osgood  Gee  Second  teDaot 
adtmiUed  ^^  he  joined  in  the  mortgage  not  only  as  ***  tajlj^^^s  in 
**  surety  for  his  brother,  but  also  for  his  own  sake,  bond  "J!^^^ 
**  (md  to  prevent  the  remainder  and  intailfrom  being  first,  who  re- 
"  barred  or  cut  off*,  and  to  preserve  the  same  to  him-      L  1^"  J 
•*  self.^    At  the  same  time,  however,  he  insisted,  ^n'ey  lent, 
that  he  did  not  so  do,  in  order  that  the  same  Held  to  be  only 
might  come  to  him  subject  to  the  1000/.  at  all  f^*"~*f'  *°^ 

^  •^  V      ij  ^"®  ^*1  estate 

events ;  nor  was  it  agreed  that  the  same  should  not  liable  in  aid 
be  paid  thereout;   but,   on   the   contrary,   that' of  the  personal 

Samuel  promised  to  repay  the  same  in  a  year ;  and  firtt/although 
actually   did   repay  200/.  part   thereof;    which  he  had  joined  in 
(though  it  was  afterwards  borrowed  again,)  he  J'J.^^J^^"'/^' 
submitted  [was  a  manifest  proof  that  the  estate  parol  evidence 
was  not  to  come  to  him  subject  to  the  1000/.  in  of  an  agree- 
aU  events,  &c.  &c.  &c.  Z'i^Z'" 

(2)  See  in  Priest  v.  Parrot,  2  Fes.  160.  deemed  itiad- 

In  the  principal  case  Mrs.  Hauks,  was  ordered  i^»8«^We. 
to  pay  the  costs  of  the  suit,  so  far  as  related  to  camd  deliver^ 
these  matters  and  the  assignment.     R.  L.  up.  (2) 


Door  versus  Geary  June  12, 1749.  p^ge  355. 

{Reg.  Lib.  1748.  A.  fol.  434.) 

Notes  and  Observations. 

(1)  Vide  Attorney  General  v.  Pyke,  1  Atk.  436,  Legacy  of  stock 
and  2  Roper  on  Legacies  319,  &c.    See  also  SeU  Sp^^  (5^ 

wood  Satisfaction. 


Doo» 


,,  in  Chancery 
^„,  ibirf.  308,  note,  ^^^ 

alternative, J'**-nO.  Ban^c  Stoclc,  ana ^  ^  ^  ^f 
«  transfer  the  7(W«.  ^    ^^  coutt  sbou 

"'*^-^''   S;t   tlTpiai-^^r^pSdtheSOOL 

"  ^P^'^n  ttt  tbat  tbey  «^^J^,ta^d  bad  bound 
«  tbeveto,  then^   ^^.^^  ^  ^^uaban 

..  and  interest,  _  ^^j. 

.     _„«.anGe8  ol  tB&  ^    ~j    .  nanV.  btocm 


1 


»«  and  xnvcv-'-^   .       .^  „  ^^^  cir- 

«  virtue  of  tbe  wu  gd  as  a  ^  ^^ 

"  bond.'' 

„,   June  22, 1749- 
^^'ulT«iBLt.er.«»^  ^^,,538.) 

Page  ^6.  ^^s  AND  0'*'**'^^'"nte  considera. 

vvpwise  stated  as  P^^,^'     lease  sbould 
iTwasliiteW^s^s  ent  ^^  tbe  ^  ifrom 

S^-iJIU     tion,"t^'^j;^;raftbebusband«/^^^ 
-^-^r  "  ^^^' :^t?S  tbe  settlement. 
vrouW  not  lie      ^^  ^^  making  " 

^J-^r  KlBKHA* 

fccJntingency 
not  YuippewoS- 
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Kirk  HAM  versus  Smith,  June  23,  1749*         VOL.  I. 
(Reg.  Lib.  1748.  J.fol.  612.)  P^?^8. 

T.  T  ^  S.  C.  Amb/518. 

Notes  and  Observations. 

(1)  See  The  Countess  of  Shrewsbury  v.  E.  o^  Tenant  in  tail  - 
Shrewsbury,  1  Fes.  Jun.  2S57.  Jones  y.  Morgan,  I'^^^J^Xut 
1  Bro.  206.  218,  and  Amsbury  v.  Broum,  1  f^e^.  takes  no  assign- 
477,  postea  202.  and  Sargesan  v.-Sealey,  2  ^<*.  ment:  there- 

^  T  e        J  xu  ^  mainder  over, 

416,  and  the  note.  ^  ^^^^^  ^j^^  cir- 

ffalpole  y.  X^or^i  Conway,  cited  p.  259,  is  in  cunutances,  sub- 
Bam.  J?«^.  Ch.  153.    See  2  Te*-.  Jun.  707.  |f.^  *^  P^y  ^  *^ 

.  »-  •      1    -f^    •     •      rh    ^^f    oo    nis  representa- 

Ingram  y.  Ingram,  cited  i^rf.  is  in  2  -^r/r.  oo.  tives.  (i) 
Noys  V.  Mordaunt,  cited  p.  260,  is  in  2  Tern.  581.  Election— 
Prec.  Ch.  265.     Gilb.  Eq.  Rep.  2.    Vide  2  iJop.      [  134  ] 
on  Le^.  404. 

(2)  As  to  contribution,  see  Lhyd  v.  Johnes,  9  ContribuUon, 
Fes.  37.  ^^ 


G  UAH  AM  versus  Graham,  June  26,  1749.      Page  262. 
(/?eg.  Lt&.  1748.  A.fol  678.) 

Notes  and  Observations. 

(1)  As  to  the  advantages  of  a  Dowress  suing  in  Dower. 
Equity  in  preference  to  the  Common  Law,  see  in  Satisfaction. 
Curtis  V.  Curtis,  2  Brown.  620.  and  the  notes  in  ^''"^'J^"^^^'"^ 
Mr.  Belfs  edition.  ^^^^  ^^l^ing 

an  allowance  to 
widow  for  arrears  of  dower,  wiU  not  put  her  to  a  fresh  suit  for  future  profits^ 
but  wiU  decree  them.  (1)  If  a  testator  is  chargeable  with  two  annuities,  and 
derises  an  annuity  equal  but  to  one,  it  wiU  not  be  a  satisfaction  for  either.— 
Contra,  where  he  is  not  a  general  debtor  for  both. 

ASTOK 


142 


Supplement  to  the  Hqjwis  in  Chancery 


The  Court  will 
restrain  tennnts 
for  life  mthout 
impeachment  af 
waste  to  a  rea^ 
sonahle  esercut 
of  their  right. 

(1) 

Owher  of  a 
charge  not  to 
be  presumed  to 
have  rdieased  it 
by  permitting 
it  to  run  hugely 
into  arrears 
nor,  without 
proof,  to  be 
suspected  of  so 
doing  to  pre- 
judice those  in 
remainder. 

[135] 


Aston  versus^  Aston,  Jane  27,  174«9- 
(Reg.  Lib.  1748.  A.fol.  702.) 

Notes  and  Obsbrvations. 

(1)  Seb  Fane  v.  Lard  Barnard,  1  Salk.  161.  2 
Vem.  738.  ?  Prec.  Ch.  454.  Bishop  of  London  v. 
fVeh,  1  P.  W.  527.  Bewick  v.  WhitfieU,  3  P.  W. 
267,  5th  edit.  Chamherlayne  y.  Hummer^  1  Bro. 
166,  and  3  Bro.  549.  Marquis  Downshire  v.  Lady 
Sandys,  6  Fee.  107.  fFilliams  y.  Macnamara,  8 
Ves.  70,  71 .  For  a  most  elaborate  note  on  the 
subject ;  and  as  to  the  origin  and  progress  of  the 
doctrine  upon  the  privilege  ^^  without  impeachment 
^^  of  wasted  see  3  Swanstcn  Rep.  145,   et  sequent. 

The  bill  submitted,  ^^  that  if  the  widow  had 
'^  such  an  extraordinary  privilege  as  a  jointress  as 

to  be  dispunishable  of  waste,  the  same  must  have 

been  inserted  by  inadvertency,  and  without  de- 
^^  sign ;  and  that  she  ought  not  to  exercise  such 
*^  power :  or,  if  given  her  by  design,  that  she  ought 
'^  to  exercise  it  in  a  reasonable  manner ;  being  a 
*'  provision  made  by  her  husband  ;  and  ought  not, 
^  by  colour  thereof,  to  destroy  or  prejudice  the 
^  inheritance^  &c.  And  it  stated  that  she  had 
^^  raised,  by  sale  of  the  timber  and  saplings,  above 
^'  1500/.  and  not  left  a  tree  on  the  premises  fit  for 

any  repsdr ;  and  that  she  was  so  unreasonable 
*^  as  to  insist  upon  the  Plaintiff  being  at  the  ex- 
*^  pence  of  the  repairs,  and  procuring  timber  for 
^'  them,  though  she  knew  they  had  no  timber  in 
"  that  neighbourhood,  or  county,  fit  for  the 
*'  purpose.'* 

The  Court  declared,  "  that  from  the  nature  and 

apparent 


iC 
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apparent  intention  of  the  settlement  of  the  2fi  of  A»ton 
September  1703,  the  Defendant,  Lady  ^^tow,  ought  jj^^^* 
not  to  be  permitted  to  have  any  benefit  of  the  trust  June  27, 1749. 
of  the  term  of  500  years  thereby  created,  for  re- 
imbursing to  her  such  money  as  she  had  or  should 
expend  and  disburse  in  the  repairs  of  the  estate 
thereby  limited  to  her  for  her  jointure,  without 
making  satisfaction  for  the  prejudice  done  by  her 
to  the  inheritance  of  the  estate,  by  cutting  dovni 
such  timber,  saplings  and  young  trees,  as  were  not 
proper  to  be  felled  according  to  the  usual  course 
of  felling  timber  upon  estates  in  a  reasonable  and 
husbandlike  manner.''  And  referred  it  to  the 
Master  '^  to  take  an  account  how  much  the  said 
jointure  estate  had  been  damnified  by  re^on  of 
any  timber,  saplings,  or  youpg  trees,  which  had 
been  so  felled  by  the  Defendant,  Lady  A.  or  by 
her  order,  which  ought  not  to  have  been^  felled, 
according  to  the  usual  manner  of  felling  timber 
upon  estates  in  a  reasonable  and  husbandlike  man- 
ner ;  and  the  Master  was  to  take  an  account  of  all 
sQch  money  as  the  Defendant^  Lady  A.  had  ex-  [  136  1 
pended,  or  disbursed,  in  repairs  upon  the  said 
jointure  estate,  which  had  not  been  reimbursed  to 
her  oat  of  the  rents  and  profits  of  the  estate  com- 
prised in  the  term  of  500  years,  and  also  an 
account  of  what  was  necessary  to  be  laid  out  to 
pat  the  said  jointure  estate  in  tenantable  repair 
And  it  was  decreed  that  so  much  as  the  Master 
dnmld  find  such  damnification  of  the  said  jointure 
estate  amounted  unto,  should  be  deducted  out  of 
what  should  appear  to  have  been  so  laid  out  by 
the  Defendant  Lady  A.  in  repairs,  or  should  be 
necessary  to  be  laid  put  to  put  the  same  into 
tenantable  repair  l  and  if  there  should  be  any  sur- 
plus 
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« 

AsTov        plus  that  should  appear  to  be  laid  out  in  such 

AsTox         repairs,  it  was  declared  that  the  same  ought  to  be 

June  21, 1749.    raised  according  to  the  trusts  of  the  term  of  500 

years  contained  in  the  settlement.  And  it  was 
further  decreed,  that  the  residue  of  what  should 
appear  to  be  necessary  to  be  laid  out  in  such 
repairs  should  be  paid  by  the  Defendant  Lady  ^. 
for  that  purpose :  but  if  what  the  Master  should 
ascertain  to  be  the  amount  of  such  damnification 
should  exceed  the  money  that  had  been  laid  out, 
or  should  be  found  necessary  to  be  laid  out  in  such 
repairs,  then  the  Court  reserved  the  considera- 
tion of  any  directions  touching  the  application  of 
such  residue  till  after  the  Master's  report.  ^^  And 
^^  it  appearing,  by  the  proofs  in  this  cause,  that 
"  the  trees  that  are.  left  standing  upon  the  jointure 
^^  estate  are  of  so  small  growth  and  value,  as  not 
**  to  be  fit  to  be  made  use  of,  even  for  repairs  of 
^'  the  said  estate ;  it  is  ftirther  ordered,  that  the 
"  Defendant,  Lady  j4.  be  restrained  from  felling 
r  137  1       **  ^^  cutting  down  any  more  timber  or  trees  upon 

"  the  ssttd  estate  till  the  further  Order  of  this 
"  Court.^ 

Upon  the  other  points,  it  was  referred  to  the 
Master  to  take  an  account  of  what  was  due  to  the 
Defendant  Lady  A.  for  the  arrears  of  her  annuity^ 
or  rent  charge  of  300/.  a  year,  to  which  she  was 
entitled  under  the  said  settlement  of  1703  ;  and 
also  an  account  of  what  was  due  to  her  for  the 
interest  of  the  sum  of  3100/.  charged  by  the  will 
of  Sir  T.  A.  upon  part  of  the  estate  in  question, 
in  the  county  of  Norfolk,  at  the  rate  of  4  per  cent, 
per  annum.  And  the  Master  was  to  inquire  what 
arrears  of  rent  were  due  to  Sir  T.  A.  the  son,  at 
the  time  of  his  death,  from  the  tenants  of  the 

lands 
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lands  and  premises  comprised  in  the  term  of  500        Aston 
years,  created  by  the  settlement,  and  likewise        T^"^ 
what  arrears  of  rent  were  due  to  Sir  T.  A.  the  son,  June  27, 1749. 
at  the  time  of  his  death,  from  the  tenants  of  the 
Norfolk  estate,  upon  which  the  said  3100/.  was 
charged,  and  how  much  thereof  was  received  by 
the  Defendant  Lady  A.  or  by  any  other  person  by 
her  order,  or  for  her  use,  &c.  &c.  &c. 

Abrahally.  Bubb,  cited  in  the  principal  case, 
p.  265,  is  reported  2  Freem.  55.  and  2  Shmc.  68. 
A  most  valuable  note  of  it  may  now  be  seen  from 
Lord  Nottingham's  MSS.  in  2  Swanst.  Rep.  172. 

--•-  VOL.  I. 

Paire  ^w^. 
Hopkins  versus  Hopkins,  June  3^  1749.       videS.c. 

(Reg.  Lib.  1748.  n.foL  644.)  S^a^d^^A^^^^ 

581^  Mr.  San- 
Notes  and  ObSJBRVATIONS.  ders'sedit. 

It  was   declared,    ^^  that  the  Petitioner  John  Contingent  re-* 
^  Hapimsy   was   entitled  to  all  such  rents  and  n»ainder  npon 

*  profits  of  the  real  estate^  and  produce  of  the  per-  ^^  ^ 

*  sooal  estate^  as  incurred  or  became  due  between      [  138  ] 

"  flSe  birth  and  death  of  John  Osborne  [his  grand-  ^^^  «?^  P«^ 

*  cMld],  and  it  was  ordered  accordingly."  J?bd?JX^he 
(1)  See  Bullock  v.  Stones,  2  Fes.  521.    Et  vide  owner  of  the 

My.  mtchelson,  Ch.  Dec.  17, 1811.  postea.237.  '"^^entittld 

to  the  enjoy- 
ment, (1) 


Chapman 
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CHAPMAiJ  versus  Hart,  June  29,  174^9- 
{Reg.  Lib.  1748.  A^fol.  695.) 

Notes  and  Observations, 

m 

Devise  of  all  Rose  V.  Bortlett,  is  in  Cro.  Car.  292.    Et  vide 

lands  and  tene-  Jfthell  V.  BeaUy  1  f^es.  215,  et  antea  114,  note.  Sec 
IfbJ  a  ^u"^  alsoi^er  Lord  Eldm  C.  6  Ves.  640,  &c. 
a^6«ied  6y  <ido  i\)  Church  V.  Mundtf  (12  ^es.  426,  and  15  f^ej. 
^h!^j  ^"'^^  ^^)  ^^  nearly  the  case  put  by  Lord  Hardwicke, 
lor  f^ freehold,  towards  the  top  of  page  273.  Sir  fT.  Grants 
voUlnotpoMa  j^^  R.  had  determined  accordingly;  but  Lord 
^C^a^^he  Eldm,  C.  on  the  appeal,  seemed  to  be  of  a  different 
had  only  had  opinion.  See  15  Fes.  396.  407.  The  Lord  C. 
iMi^hoid.  jjgjj   clearly,  that  a  surrender  of  the  copyhold 

^^8  on^'board  should  be  supplied  if  no  freehold. 
a  afup,  is  good.       The  Countess  of  Ayleshunfs  case,  <;ited  p.  273, 
SS^S^TcbLen  is  in  Amh.  68,  but  corrected  and  accurately  stated 

afterwards  re-    11  Ves.  662.      Et  noto. 

moved,  and  q^  jjje  principal  case,  the  bill  was  dismissed  as 

board  at  the  to  the  leasehold  lands,  and  accounts  were  directed 
testator's  deiuh.  of  the  testator's  personal  estate  not  specifically 
StTsSSth?  bequeathed;  "and  in  order  to  determine,  and 
surrender  of  a  *^  ascertain  what  are  the  specific  legacies  given  by 
copyhold  in  fe.  ic  ^^^  g^j   testator's  will  to  the  Plaintiff,  it  is 

or  child,  uuder   **  ordered,  that  the  Master  do  inquire  and  take  an 

f  139  ]      ^'  account  of  all  such  goods  and  chattels  as  were 

o  merely  pre-     a  Jq  t^e  testator's  house  at  Fowey,  at  the  time  of 

to*dev^H!(i)  "  1^^8  death,  and  therein  specify  the  particular 

pieces  of  plate,  if  any,  that  were  in  the  said 

house.    And  that  the  said  Master  do  also  inquire 

*'  and  take  an  account  of  such  goods  and  chattels 

'^  of  the  said  testator  as  at  the  time  of  making  hi» 

'^  will  were  on  board  the  ship  fVarwick^  and  be- 
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"  fore  his  death  were  removed  out  of  the  said  ship       Chapman 
"  fFarwick  on  board  any  other,  and  what  ship  ;         ^^^ 
"  and  that  the  said  Master  do  particularly  specify  June29«  1749. 
^'  what  pieces  of  plate  were  on  board  the  said  ship 
"  fFarwick  and  removed  into  any  other  ship  as 
*^  aforesaid.**  And  it  was  declared,  that  no  securi- 
ties for  money,  nor  other  choses  in  action,  passed  Neither  choses 
by  the  testator's  will  by  the  bequest  of  goods  and  in  action,  nor 
chattels  in  his  house,  or  on  board  the  said  ship  !!^!I"*^^  ^^' 

'  «    money,  pass 

Warwichy  and  that  the  same  could  only  extend  to  under  a  bequest 
goods  and  chattels  in  possession.    And  as  to  such  ^f*'  s^  ^nd 
goods  and  chattels*  in  possession  as  did  pass  by 
that  devise,  the  Court  reserved  the  consideration 
of  any  directions  relating  thereto  until  after  the 
Mastei's  report.     Reg.  Lib. 


Potter  versus  Potter,  July  6,  1749. 
fReg.  Lib.  1748.  B.fol.  385.) 

Notes  and  Observations. 
Ogle  V.  Cooky  cited  ther  is  in  1  f^es.  177,  et  Answer  of  heir 

mitea  103.  believing  that  a 

In  the  prmcipal  case  the  Plaintifls  were  to  be  at  ^{j  ^^  "*^J^'^^ 
Kberty  to  exhibit  interrogatories  in  the  Examiner's  the  necessity  of 
office,  &c.  and  to  be  at  liberty  to  reply,  &c.  and  its  being  proved, 
the  parties  were  to  be  at  liberty  to  examine  any 
witnesses  to  any  of  the  matters  in  issue  ;  and  to 
aamme  the  witnesses  already  examined,  notwith- 
Manding  such  their  examination.    Reg.  Lib. 


h  2  Lewis 
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[  140  ]  Lewis  vtrw^  Hill,  July  6,  1749- 

VOL.  I.  (fleg.  Uh.  1748.  A  /a/.  556.) 

Page  274.  Notes  and  Obsbryations. 

€o¥e«uit  lA  vO  Though  this  unmediate  case  WM  terminated 

marria^  aitt.  by  consent,  it  seems  clearly  to  have  been  so,  upcxi 
STd  !^Sel£^  **^  ground  of  the  law  being  thus  generally  settled. 
Lands  pur-  and  of  circumstances  rather  affording  an  inference 
^*?^j^j      in  favour  of  the  application  than  othenvise.    It  i» 

suffered  to  de*  ,       . 

scend,  taken  in  observable,  that  the  testator  by  his  will  took  notice 
satisfection  of  qf  the  covenant^  so  far  as  it  related  to  his  wife's 
'^'  ^^^  jointure ;    and  that  after  reciting  that  no  such 

The  purchase  of  Settlement  had  been  made,  he  devised  to  her  an 
houses  in  Lon-  equal  annual  sum,  by  way  of  rent  charge.  R.  L. 
tisfy  a  covenant  ^^  ^^  ^^e  point  of  law  being  thus  settled,  see 
to  purchase        Attorney  General  v.  fVhorwood^  1  Ves.  534,  540, 

ilTcl' w"^"""*"  ^^    Deacon  v.  Stnith,  3  Atk.  323,  and  Mr.  San- 

ders*s  notes. 

The  report  is  a  little  inaccurate  at  the  top  of 
page  275,  for  the  bill  was  not  brought  by  the 
heir  at  law,  but  by  persons  claiming  under  a 
conveyance  from  those  who,  at  that  time,  were  the 
covenantors  heirs,  and  entitled  under  the  cove- 
nant.    R,  Z/. 

(2)  See  the  Report,  p.  275.    Vide  etiam  S.  P. 
Pinnell  v.  Hallet,  2  Fes.  276,  et  postea,  344. 

The  administratrix  insisted,  ^^  that  the  lands 
^^  purchased,  and  sufiisred  to  descend,  were  such 
as  would  answer  the  covenant ;  and  conse* 
quently,  in  case  the  Plaintiffs  could  insist  on 
^^  any  satisfaction  of  the  covenant,  the  estates  so 
purchased,  &c.  ought  to  be  taken  as  a  full  satis- 
faction in  case  the  yearly  rents  at  the  time  qf 

^*  making 


•  •  • 
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•'  makif^  such  purchase^  should  appe^  to  have        Le^is 
''.  been  600/.  a  year;  and  if  not,  then  for  so  mtfeii        ^*^ 
^  oi  the  600/.  a  year  as  the  yearly  rents  amounted    July  6,  ii4!d. 
"  onto.''  [  141  ] 

It  was'  ordered,  by  consent  of  all  parties^  (inter 
alia)  ^^  that  the  messuages  and  farms  at  and^  near 
''  D.  and  also  near  U ;  and  the  medstiageil  and 
*^  tenements  in  and  neat*  Fetter-lane,  London, 
•*  purchased  by  Sir  R.  H.  and  permitted  to  de- 
^  scend  to  bis  heir  at  law,  together  with  5200/. 
''N.  &  S;  annuities,  and  3768A  5s.  Ad.  by  the 
^  Decree  befw^  directed  to  be  paid'  by  the  De- 
^'fendJEmt,  shoti^ldbe  accepted  by  the  Plaintiffs  in 
^  fiiU  satisfoctio'n  of  tte  said  articles,  and  of  the 
"^  PbuntiflT's  claims  and  demands,  by  or  under  the 
''  same,**  &c.     Reg.  lab. 

Debenham  v.  O^r,  July  7, 1749. 

(1)  Though  Lord  Hardwicke  in  the  principal  Bonds  in  fraud 
case  (page  277),  infused  the  Plaintiff  his  costs,  ^^."f^S^n. 
upon  ^e  grounds  of  his  being  parHceps  criminis,  public  policy. 
Lord  Eldan,  G.  held  that  the  principle  which  made  U) 
flie  Court  g^ve  i^lief,  must  also  allow  the  costs ;  ^^tiff who^  * 
which  his  Lordi^p  gave  accordingly.    Jaekman  succeeds  in  set- 
Y.jmtebeU,  mVes.  581.    Mr.  Beafnes,  in  his  abfe  ^JI^^JJ^^^^^^^ 
and  i»efbl  work  on  Costs  in  Equity,  pi«ffers  the  costs,  (i), 
Goanie  adopted  by  Lord  HardaAcke.  Vide  pp;  167, 
168. 


Kemp  trer^tts'  W£stbrook,  Juty  8, 1749^         VOL.  L 
{Reg.  Lib.  1748.  A.fol.  602.)  P^^^8. 

Norm  Aim  ObsERVMWNd'. 

Tbxl  Mkster  was  directed  to  take  an  account*  of  BUliics  by 
irfcat  remained  due  on  the  IStK  of  Fetiruary  ^^^^^  tt 

1732-3  account 
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K^i*         1732^  (the  date  of  the  last  note  exhibited  in  the 
WmTmook,    cause),  for  principal  and  interest  of  the  money 
July  8^  1749.    advanced  and  lent  by  the  Defendant  to  the  bank- 
rupt, on  the  pledge  of  the  jewels,  plate,  and  ef- 
deUveryof        fects,  mentioned  in  the   original  note  from  the 
goods  pledged    Defendaiit  to  the  bankrupt,  dated  the  7th  of  Ja- 
by  the  bankrupt,  ^^^      1 728-9,  and  to  carry  on  interest  on  so  much 

notwithstanding  "^  "^  _. 

the  statute  of  .  of  the  principal  as  remained  due.     He  was  also  to 
limitations.        (ake  an  account  of  the  jewels,  plate,  and  eflFects 

specified  in  the  last  mentioned  note,  and  to  see 
[  142  J      which  of  them  remained  in  specie  in  the  custody 

or  power  of  the  Defendant,  and  what  part  thereof 
had  been  sold,  or  otherwise  disposed  of  by  the  De- 
fendant. And  as  to  such  part  thereof  as  had  been 
sold  or  disposed  of,  it  was  ordered,  that  the  Master 
should  take  an  account  of  the  real  value  thereof, 
and  that  the  value  of  such  part  thereof  as  had 
been  so  sold  or  disposed  of  by  the  Defendant, 
should  be  applied  in  the  first  place  towards  paying 
the  interest,  and  then  towards  sinking  the  prin- 
cipal of  what  should  be  so  found  to  have  been  due 
to  the  Defendant  for  the  money  lent  or  advanced 
by  him  as  aforesaid.  And  if,  upon  the  balance  of 
the  said  account,  any  thing  should  be  found  to  re- 
main due  to  the  Defendant  for  principal  or 
interest,  then,  on  payment  thereof  by  the  Plain tifi^ 
&c.  at  such  time,  &c.  the  Defendant  should  deliver 
to  the  PlaintiflT  such  part  of  the  said  jewels,  plate, 
and  effects,  as  should  be  found  to  remain  in 
specie ;  but  in  default,  &c.  the  bill  was  to  stand 
dismissed,  &c.  And  in  case  it  should  appear  on 
the  said  account,  that  the  Defendant  was  overpaid 
his  said  principid  and  interest,  then  the  Defendant 
was  to  pay  to  the  Plaintiff  so  much  as  should  re- 
main due  to  the  Plaintiff  on  the  said  account :  and 

also 
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also  to  deliver  to  the  Plaintiff  such  part  of  the  smd .        Kemp 
jewels,  plate,  and  effects,  as  should  remain  in    „,  ^^^''^ 
specie,  to  be  applied  as  part  of  the  personal  estate    juiy  8^  1749. 
of  the  baidcrupt  for  the  benefit  of  the  creditors 
seeking  relief  under  the  commission.    Meg.  Lib. 


[  143  1 

Underwood  versus  Hithcox,  VOL.  I. 

July  11,  1749.  pi^9. 

(No  Entry.)  Specific  per- 

formancc  of 
igfeemeai  refused  under   the  circumstances,,  the  consideration^  money  being 
inadeqiiatei 


Burleigh  versus  Pearson,  Jtdj/  12i  1749.    Page  281. 

(No  Entry.)  Power  of  ap- 

pointment  bj  a 

Mansey  v.  Walker,  there  cited,  is  in  Ca.  Tern,  ^ther  not  well 

the  intention,  as 
coUeeted  firoiiMa  rtasonable  construction  of  the  recital  of  the  deed,  which  created 
Ae  power.     "  And**  construed  "  or.!' 


Johnson  versus  Mills,  July  17,  1749:        Page  282. 
^Reg.  Lib.  1748.  A./oL  597.) 

Notes  and  Observations. 
This  case  wa&  an  appeal  froin  the  Rolls;     His  ^^^^utor  bound 

u  _t    -rw  jn         J  to  set  apart  a 

Honours  Decree  was  affirmed.  fond  to  answer 

future  demands 
under  a  con- 
BarnESLY  tract. 
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VOL.  I.         Barnbsly  versw  Powel,  Jtdy  18, 1749- 
Page^.  (Reg.  Lib.  1748.  A.fol.  683,  585.) 

Notes  and  Observations. 

Forged  will.  S.  C.     1  Fes.  119,  et  antea,  74. 

Branshy  v.  Kerrick,  cited  p.  285,  and  .287,  is 
in  7  Bro.  P.  C.  437,  octavo  edit. 
r  144  ]  The  Court  declared,  *^  that  the  merits  of  the 

'  cause  upon  the  original  bill  do  principally  de- 
pend upon  the  question  touching  the  validity  of 
the  paper  writing,  dated  the  16th  day  of  Octpber 
1736,  purporting  to  be   the   will  of  William 
Bamesly,  Esq.  deceased ;  and  that  if  the  same 
should  be  found  to  have  been  duly  executed  by 
^^  the  said  fF.  B.  deceased,  the  Plaintiff  in  the 
original  cause  cannot  be  entitled  to  be  relieved 
against  the  same ;  but,  if  the  said  paper  writing 
shall  be  found  to  have  been  forged,  then  the 
"  Plaintiff  in  the  original  cause,  as  son  and  heir 
*'  of  the  said  fV.  B.  will  be  entitled  to  be  relieved 
^^  in  this  Court  against  all  the  agreements,  debts, 
^^  writings,  and  assurances,  relating  to  his  said 
'^  father's  estate,  obtained  from  him  by  any  of  the 
^^  Defendants  in  that  cause  since  his  said  fEtther's 
^^  death,  and  also  to  be  relieved  against  the  said 
^'  Plaintiff's  consent,  contained  in  the  order  of  the 
Prerogative  Court  of  the  12th  day  of  May  1742, 
and  the  said  decree  of  the  Court  of  Exchequer  of 
the  6th  day  of  December  1742,  in  such  manner 
^^  as  sh^  be  agre^blei  to  the  rules  of  Equity, 
^^  unless  the  paper  writings   bearing  date    re«- 
"  spectively  the  18th  and  19th  days  of  June,  1736, 

"  exhibited 
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exhibited  by.  the  Defendant  Mtmset  J*owel  in      b&>nmi.y 
this  cau9^,  and  produced  by  him  under  the       P6wbl» 
Ordc^r  of  this  Court,  d^ted  the  25th  day  of  July  July  i8,  iW 
las^  though  1^  mentioned  in  his  answer^  should 
appear  upmi  all  the  circumstances  of  this  case  to 
be  sufficient  both  in  Law  and  Equity  to  bar  the 
said  Plaintiff  W*  B.  of  the  relief  sought  by  him 
by  the  original  bill  as  to  his  &ther*s  real  estate. 
Hjs  Lordship  doth  therefore  Order^  that  the     [  145  ] 
^^  parties  dp  proceed  to  a  Trial  at.Law  at  the  Bar 
^^  of  the  Court  of  King's^  Bench  by  a  Special  Jury 
of  the  county  of  Hereford,  at  such  time  as  that 
Coiut  sl^  9^point,  upon  the  following  issues ; 
^  to  wit^  first.  Whether  the  said  ptqser  writmg,  The  issues  at 
«  d^te4  the  16th  day  of  October  1736,  was  duly  ^^' 
"^  pubUsh^d,  by  the  said  fT*  B.  deceased,  as  his 
"^  last  will  and  testament,  and  signed  by  the  said 
^'  fF.  B.  aiid  attested  and  subscribed  in  his  pre- 
"  sence  by  three  credible  witnesses  ?  and,  secondly, 
'^  Whether  the  said  ps^r  writings,  bearing  >date, 
^  respectiyely^  the  18th  and  19th  days  of  June 
"^  173631  werQ  seajled  and  delivered  by  the  said 
"^IF.B.  deceased  ?  And  the  Plaintiff  in  the  original 
*<  cause  is  to  be  Plaintiff  at  Law,  and  all  the  De- 
"^  Smdant^  in  iim%  caiuse,  except  the  Defendants 
"^  Mr.Attorit^  Ge$iffral,  Gale^  and  Mary  PaweU, 
"^  an  tp.be  the  Defendants^  &Ca  &c.    It  is  further 
^.ordevedj^  that  non^  of  the  agreements,,  deeds, 
"^  writings,  or  assniiances,  that  have  been  obtained 
"^  firom  the  said  Plaintiff  fF.  B.  by  any  of  the  said 
^  Defendspts^  qr  executed  by  him  to  any  of  the 
^  ttid  DefendaiKts  since  his.  fiber's  death,  nor  his 
^.  coAwn)^  contained  in  the  said  Order  of  the  Pre- 
^  rogative  Court,  nor.  the  said  Decree  of  theiCourt 
'^  of  Eoidiequer,  be  insisted  upon,  or  pi*oduced  in 

"  evidence 
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Babnsslt     «  evidence  by  the  said  Defendants  or  any  of  them. 

Powsl,       *^  ^^9  if  upon  the  said  trial,  the  Jury  shall  find 

July  18^  1749.  "  the  Said  paper  writing,  dated  the  16th  day  of 

"  October  1736,  not  to  have  been  duly  executed  by 

'^  the  said  W.  B.  deceased,  as  his  will^  then  it  is 

^^  farther  ordered,  that  an  indorsement  be  made 

f  146  "j      **  on  the  **  venire  facias  or  I  distringas,  whether 

such  verdict  is  grounded  on  forgery,  or  upon  aBy 
particular  defect  in  the  execution  thereof.  *And 
^'  all  deeds,  papers,  and  writings,  relating  to  the 
matters  in  question  in  the  custody  or  power  of 
any  of  the  parties,  or*  of  Mr.  B.  the  said  Plain- 
^*  tifiTs  committee,  are  to  be  produced  before  the 
**  said  Master,  upon  oath,  before  the  last  day  of 
^<  Michaelmas  Term  next,  except  such  as  by  the 
**  Orders  of  this  Court  have  been  left  in  the  hands 
"  of  the  Defendant  Mansell  PowelFs  clerk  in  Court, 
**  or  of  Mr.  Owen,  the  Defendant  S.  B*s  Solicitor. 
'*  And,  as  to  these,  it  is  forther  ordered,  that  they 
**  do  remain  in  the  same  custody  where  they  now 
"  are,  subject  to  the  further  Order  of  this  Court. 
'*  And  as  to  all  such  deeds,  papers,  and  writings, 
'^as  shall  be  either  produced  before  the  said 
*'  Master,  or  shall  remain  in  the  hands  of  the  De- 
•^  fendant  M.  P.^s  clerk  in  Court,  or  of  the 
^*  Defendant  B.^s  Solicitor  as  aforesaid,  any  of  the 
**  parties  are  to  be  at  liberty  to  inspect  the  same,** 
&C.  *'  And  the  penalty  of  the  recognizance  ai- 
"  ready  given  by  the  Defendant  ManseU  Powel^ 
'*  to  account  for  the  rents  and  profits  of  the  estate 
'^  in  question  as  the  Court  shall  direct,  appearing 
^'  to  be  no  more  than  3000/.,  it  is  further  ordered, 
^<  that  the  said  Defendant  M.  P.  do  give  a  further 
^  security  to  be  approved  of  by  the  said  Master,  in 
^  the  penalty  of  2000/.  with  the  like  condition  as 


'•if 


of  Francis  Vesejf,  Sen.  16& 

'*  IS  contained  in  the  former  recogmsiance  given      Babnsslt 

"  by  him,  on  or  before  the  last  day  of  Mtchaehnas       ^^ 

^  Twm  next,  or,  in  default  thereof,  that  the  said  joi^  is,  1749« 

^  Master  do  appoint  a  proper  person  to  be  receiver 

*'  &c.   [with  the  usual  directions].     And  it  is 

^*  iiirther  ordered,  that  an  injunction  be  awarded,     r  X47  1 

*'  to  restrain  the  siud  Defendant  Mansell  PoweU 

^  his  servants,  workmen,  and  agents,  from  com- 

'^  miting  of  any  waste  or  spoil  upon  the  estate  in 

"  question, -till  the  farther  order  of  this  Court,* 

&C.  &c. 

The  Trial  at  Bar  appears  to  have  lasted  several 
days.  After  a  full  hearing,  the  Jury  found  in  fan 
your  of  the  Plaintiff  on  both  of  the  issues.  And 
they  found,  and  it  was  marked  on  the  distringas 
as  follows:  viz.  as  to  the  first  issue,  the  Jury 
^^  ground  their  verdict  on  forgery^  and  not  on  any 
^  particular  defect  in  the  execution  of  the  wilL** 
See  iteg.  Ub.  1748.  A.fol.  585. 

Upon  the  cause  coming  on  for  judgment  on  the 
Equity  reserved  (10th  July,  1749,)  the  Court  dis- 
missed the  cross  biU  oi  Mansell  Powell  with  costs ; 
and  in  the  original  cause  decreed,  ^^  that  all  the 
agreements,  deeds,  writings,  and  assurances  re- 
lating to  the  estate  of  William  Bamesly^  the  father, 
t^hich  had  been  obtained  from  the  Plaintiff,  JV.  B. 
by  any  of  the  Defendants  in  tlie  original  cause 
ance  his  father*s  death ;  and  also  the  two  releases, 
dated  respectively  the  25th  of  January,  1737,  and 
the  10th  of  February,  1738,  should  be  set  aside, 
and  be  delivered  up,  upon  oath,  to  the  committee 
of  the  Plaintiff,  the  lunatic,  by  such  of  the  De- 
fendants, in  whose  custody  or  power  the  same  re- 
spectively  were,  to  be  cancelled ;  and  that  such  of 
them  as  had  been  brought  before  and  left  with  the 

Master, 
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Babwsslt     Master^  should  be  delivered  out  to  the  Pk»atiff*g 
^^^       committee  to  be  caneelled ;  and  upon  aU  stich 
July  18, 1749*  agreements,  deeds,  writings,  aasurances,  lUid  re- 
leases, which  were  in  the  custody  or  power  of  the 

[  148  ]      Befendant  Mansell  Powel,  being  delivered  up  as 

aforesaid ;  it  was  further  Ordered,  that  tiie  release 
from  the  Defendant  M.  P.  to  the  Plaintiff,  daKed 
the  25th  January,  1737,  should  be  deUvered  up 
by  the  Plaintiff*s  eonamittee  to  the  Defendant 
M.  P.  to  be  cancelled ;  and  that  the  Defendants 
M.  P.  and  S.  B.  should  be  restrained  from  ralEtking 
use  of,  or  insisting  upon,  the  decree  made  in  the 
Court  of  Exchequer,  dated  the  6tfi  of  Dboember, 
1^743,  and  from  claiming  any  benefit  thereby :  and* 
that  the  Defendant  M.  P.  should  deiirer  to  the 
Plaintiff's  committee  the  possessicm  of  all  the  real 
estate  in  question  for  the  Plaintiff^s  use :  and  that 
the  Master  should  enquire  whether  the  Defendant 
S.  B.  was  in  possession  of  any  part  ot^  the  real 
estate^  which  belonged  to  IV.  B.  ihe  feeber,  at  the 
time  of  his  death  ;  and  if  the  Master  should  find 
that  he  was^  then  the  said.  S.  B.  should  deliver 
possession  of  such  part,  &e.  ^bc.  :  and  that  the 
Defendants  M.  P.  and  S.  B.  should  ddliii^r  all 
diseds-,  court  rolls^,  court  books',  papei*8^  and^writings 
in  the  custody  or  power  of  them,  or  either  of  them; 
Isolating  to  the  real  estate  of  Jf^.  B,  the  Iktiier, 
upon  oath,  to  the  committee  of  the  Plaintiff  fbr 
his  use :  mid  that  the^d  M.  P.  and  Si  Bi  shoitldi 
at  their  own  expence,  by  such-  eoavejantees  attd* 
as8iu*»ices  afr  the'Miaster  should'  approve,  convey 
aad  assure  to  the  Plamtiff  and  his  heirs  all  the 
real  estate  of  the  said  W.  B:  the  father ;  and  that 
all  pi\>per  parties  should  Join  in  raqh  conveyances 
and  assurances  as  the  Master  should  direct.    The 

Master 
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Master  was  to  take  an  account  of  the  rents  and      Barkbbly 
pntfts  of  the  real  estate  of  fF.  B.  the  father,       j^^^ 
accrued  since  his  death,  which  had  been  received  jaiy  is,  i749ii 
by  the  Defendants  M.  P.  &c.  &c. :  and  in  case  it       [  149  .] 
should  appear  that  the  Defendant  S.  B.  was,  or 
had  been^  since  the  said  fF.  B.  the  father's  death, 
in  possession  of  any  part  of  the  real^  estate:  then 
the  Master  was  to  take  an  account  of  the  rents 
and  profits  of  such  part,  &c«  &c. ;   and  the  De- 
fendants M.  P.  and  S.  J8.  were  respectively  to  pay 
to  the  PlaintiflTs  committee  what  should  be  found 
due  upon  the  balance  of  those  accounts  for  the: 
benefit  of  the  Plaintiff^  the  lunatic ;  and  in  taking- 
such  accounts,  the  Master  was  to  make  unto  all 
p^ies  all  just  allowances,  and  particularly  aU' 
allowance  to  the  Defendants  M.  P.  and  S.B.  of 
all  such  sums  of  money  as  they,  or  either  of  them, 
had  paid  to  the  Plaintiff,  or  by  the  order,  or  for 
the  use  of,  the  Plaintiff,  or  for  the  maintenance  of   * 
the  Pkuntiff,  or  of  his  wife.    The  Master  was  to 
appoint  a  receiver,  &c^  &c.    And  as  to  the  relief 
sought  by  the  original  bill,  touching  the  personal: 
estate  of  the  said  fF^  B.  it  appearing  that  the  pro- 
bate of  the  said  will  in  the  Prerogative  Court 
was  obtained  by  fraud  and  imposition  upon  the 
Plaintiff,  in  consequence  of  the  deed  of  the  10th 
of  May^  1742,  aiid  the  deed  or  writing  of  proxy 
executed  by  the  Plaintiff,  under  his  hiand  and  fiscal, 
mentioned  in  the  order  of  the  Prerogative  Court, 
dated  the  12th  of  May,   1742;  it  was  further 
(^dered  and  decreed,  that  the  said  Master, -before 
whom  the  probate  or  letters  testamentary  granted 
to  the  Del^ndant  S.  B.  had  been  btt)ught9  should 
cause  the  same  to  be  transmitted  to^  and  lodged 
with^  the  registrar   of  the  Court  of  Delegates, 

befcrt-e  ^ 


I 
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Babnbsly     before  whom  an  appeal  was  brought  from  the  satd 

/^BL        probates  by  the  committee  of  the  PlaintiflF,  the 

Jaij  18, 1749.  lunatic,  on  his  behalf ;    and  that  the  Defendant 

[  150  ]     Mahsell  Powel  should,  within  a  fortnight  after  the 

beginning  of  the  then  next  teim,  bring  in  and  de- 
posit with  the  said  registrar,  the  probate  of  the 
said  will  or  letters  testamentary  granted  to  him ; 
and  that  the  Defendants  B.  and  Powel  should, 
within  a  week  after  such  probates  or  letters  testa- 
mentary should  be  so  brought  in  and  lodged  with 
the  said  registrar,  appear  in  the  said  Court,  either 
by  themselves  or  their  proctor  or  proctors  re- 
spectively, and  consent  to  a  reversal  of  the  sen- 
tence, for  granting  the  said  probates,  or  either  of 
them,  and  to  the  revocation  of  both  the  said  pro- 
bates or  letters  testimientary,  to  the  intent  to  enable 
the  said  Court  of  Delegates  by  such  conjsent  as 
aforesaid,  to  cause  the  said  probates  or  letters 
testamentary  to  be  duly  revoked  according  to  the 
course  of  that  Court ;  and  that  the  Defendant 
Powel  should  be  at  liberty,  within  three  weeks 
after  the  said  probates  or  letters  testamentary 
should  be  revoked,  to  exhibit  and  propound  in  the 
Prerogative  Court  the  paper  writing,  dated  the 
9th  of  September,  1735,  insisted  upon  by  the  De- 
fendant Mansell  Powel,  in  his  answer,  to  be  a  will 
of  the  said  fF.  B,  deceased,  and  to  proceed  with 
eflfect,  according  to  the  course  of  the  said  Court, 
to  obtain  probate  thereof,  as  be  should  be  advised; 
but  in  case  the  said  Defendant  P.  should  not, 
within  three  wedcs  after  the  revocation  of  the  said 
probates  or  letters  testamentary,  exhibit  and  pro- 
pound the  said  paper  writing,  dated  the  9th  of 
September,  1735,  as  aforesaid ;  or  in  case  the  De- 
fendant P.  should  exhibit  and  propound  th^  said 

paper 
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pi^r  writing  of  the   JHh    of  September,  1735,      Babmbsly 
•within  the  time  aforesaid ;  and  the  same  should  be        powbl, 
finally  determined  in  the  Ecclesiastical  Court  not  July  18,  1749. 
to  be  the  will  of  the  said  /r.  B.  deceased ;  then  it      1*15}  J 
was  further  ordered  and  decreed,  that  the  De- 
fendants M.  P.  and  S.  B.  should^  within  a  week 
after  either  of  those  cases  should  happen,  by  them* 
selves  or  their  proctor  or  proctors  respectively, 
consent,  in  the  said  Prerogative  Court,  that  letters 
of  administration  may  be  granted  of  the  personal 
estate  of  the  said  fF^.  B.  deceased,  to  the  Plain- 
tiflTs  committee,  on  the  behalf  and  for  the  use  and 
benefit  of  the  Plaintiff.    And  in  case  the  said  De- 
fendant M.  P.  should  exhibit  and  propound  the 
said  paper  writing  of  the  9th  ot  September,  1735, 
in  the  Prerogative  Court,  and  not  proceed  there- 
upon with  effect,  then  the  Plaintiff  was  to  be  at 
liberty  to  apply  to  the  Court  [of  Chancery]  for 
farther  directions  touching  the  same,  to  the  end 
that  the  personal  estate  of  the  said  fV.  B.  deceased, 
might  be  secured  and  forthcoming,  for  the  benefit 
of  such  of  the  parties  as  should  appear  to  be  en- 
titled thereto;    and  it  was  further  ordered  and 
decreed,  that  Mamell  Powel  and  S.  B.  should 
forthwith  bring  before  the  Master,  upon  oath,  all 
mortgages,  bonds,  notes,  and  other  securities  for 
money,  in  their,  or  either  of  their,  custody  or 
powerj  which  were  part  of,  or  belonging  to,  the 
personal  estate  of  the  said  JV.  B.  deceased ;  .and 
that  the  said  Defendants  should  come  to  an  ac- 
ooant  for  the  said  fF.  B.  deceased's  personal  estate 
received  by  them,  &c.  &c. ;  ttte  balance  of  which 
they  were  to  pay  into  Court,  without  prejudice  to 
any  claims  or  demands,  or  to  any  other  allowances, 
wfaieh  any  person  whatsoever  might  thereafter     [  152  ] 

appear 
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appear  to  have,  or  be  entitled  to,  out  of  such  per- 
sonal estate,  &c«  &€.  ' 

And  it  was  ordered,  that  the  Defendants  Man- 
sell  Powel  and  S.  B.  should  pay  to  the  committee 
of  the  Plaintiff  his  costs  of  the  suit  to  that  time, 
and  also  his  costs  at  law,  to  be  taxed  by  the  Mas- 
ter: and  as  between  them  the  Court  reserved  the 
consideration^of  subsequent  costs,  until  after  the 
Master's  report.    See  Reg.  Lib.  1748,  A./ol.  685. 


VOL.  I. 


Page  290. 

Second  bom  son 
may  take  under 
a  limitation  "to 
the  first  son,**  he 
being  ao  at  the 
time.  (I) 


LoMAX  *er5i/5HoLMDEN,  July  22, 1749. 
(Reg.  Uh.  1748-  B.fol  455.) 

NoTBs  AND  Observations. 
(1)  Sra  Emery  v.  England,  3  Ves.  232. 


Page  297. 

Flea  of  a  general 
agreement  and 
composition  of 
accomits  (1) 
good,  without 
its  being  a  mi- 


Sewell  versus  Bridge,  July  24,  1749* 
{Reg.  Lib.  1748.  B.fol  396.) 

Notes  and  Observations. 


(1)  See    Tofjonsend  v.  Lauffield,  T  Fies.  37,   et 
nutrsTncrsrt-    ontea  31 ;   et  vide  2  Fes.  482,  565;  postea,  390, 

tlementof  391. 

items. 


Hearle 
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Hearle  i^er^ji^GREENBANK,  Aug.  3, 1749.      VOL.  I. 
{Reg.  Lib.  1748.  A.fol.  698.)     ^  P^2298. 

T^T  ^  S.C.  3  Atk.  605* 

Notes  and  Observations. 

8bb  the  Decree  accurately  stated  in  3  Atkins.     Q^^d  vide. 

Casbumy.  English,  cit.  p.  301,  is  in!l  Atk.  603. 
Sir  Edward  Clere's  case,  cit.  p.  302,  is  in  4  Fin.      r  153  ] 
Ah.  168,  pL.26.  is.  O.  6  Bro.  i?.  C.  162,  octavo 
edit. 

Noys  V.  Mordaunty  cit.  p.  303,  is  in  2  f^em.  581. 

As  to  the  power  of  feme  covert  over  her  separate 
estate,  vide  Allen  y./Papwartfi,  1  Fie*.  .163,  et 
anteayS8.  Grighy  v.  Owr,  1  /^ej?.'617;618,  eif  po*/. 
2  Ves.  75,  190,  e<  postea;  and  Hydey.  Price,  3 
rei.437.  • 

The  case  knentioned  by  Lord  Hcirdwicke,  p. 
305,  is  Lady  TraveVs  case.  .  See  the  rep.  of  the 
principal  case  in  3  Atk. 


Beckford  versus  Tobin,  JVoi;.  4, 1749.    '    Page  308. 
\Reg.  Lib.  1749.  A.fol.  53.) 

Notes  and  Observations. 

.  .  .        , 

(1)  ViDB  Cricketl  V.  Dolby,  3  Fes.  10.  Mitchell  Construction  of 

^  Bowes,  ibid.  282.    Sitwell  v.  Bernard,  6  Ves.  ""'^   ^°*««''* 

'  or  legacy  irom 

520.  Gibson  v.  jBo«,  7  Fc^.  89,  94,  97,  &c.  See  death  of  testa- 
^  Schoales  and  Lefroy^s  Repoits,  and  Lambert  ^r,  on  the  ma- 
^^  Parker,  Coop.  Rep.  Ch.  143.    .  t'Z^S^. 

(I) 
M  Lacam  .. 
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origtual  httir- 
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[154] 
PageSia 


Attempt  to 
marry  a  Ward 
of  Cowt  clan- 
jdestinely. 


LatCam  versus  MBaTiNs,  Nov.  8, 1749* 
{Reg.  Lib.  1749.  B.fol.  93  and  147.) 


BjtAED  versus  Trav£rs« 
N&oember  9  and  13,  1749- 

(Reg.  Lib.  1749.  A.  fol.  26.) 

Konfts  AND  OflsiftRVA-rteKd. 

Tnit  Order  in  question  w£i5,  ^^  that  the  infant 
'^  should  not  be  married  without  the  leave  of  the 
^^  Courts  nor  suffered  to  go  out  of  £ngUmd;  and 
that  neither  Lord  Montague,  nor  Lady  M.  nor 
^^  Mr.  Brown^  the  son  of  Lord  M,  should  have 
any  aecess  to  the  in^nt,  nor  wiite  any  letter  or 
letters  to  her ;  and  th&t  the  infant  should  not  be 
permitted  to  have  aecess  to  fiord  M.  nor  Lady 
"  M.  nor  Mr.  B.  or  any  of  them ;  nor  to  write  any 
"  letter  or  letters  to  them,  or  any  of  them^  during 
^^  such  time  as  she  should  remain  in  the  custody 
"  and  ilnder  the  care  of  Lady  Prifnro^.'* 


:(€ 


(€ 
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Page  314.     Johitson  versus  Smith,  November  10, 1749- 

(Reg.  Ub.  1749:  A.JbL  126.) 

Notes  and  Obsbrvations. 
(1)  See  Peck  v.  Pmf^ot,  1  ^e^.  236,  ^7,^€tntea^ 


Election  -^ 

Deed.poU  no(  <■  qq 

delivered,  (I)  ^^' 

but  . 


Oliver 
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'    OKver  v.  Brichland,  cit.  p.  3l5,  is  in  3  Atk.  420.       Johnso* 
Slmdal  V.  JeA3^//,  cit.  ibid,  in  ^Ath  616.  ^"[^^ 

The  bill  stated,  that  fFilliam  Johnson  several  Not.  lo^  VI4», 
fimes  requested  the  devisee  to  intermarry  with 
him,  and  particularly  on  the  6th  of  March  and  J^hTdSh^f 
21st  of  May,  and  on  the  14th,  20th,  and  2l8t  of     [  155  -^ 
iuiie,  1743  (the  testator  having  died  in  the  month  grantor,  and  a 
Of  January),  but  that  she  had  refused,  &c. :  and  ^«°d  given  in 

-A    .',*'.       .  «     .  11^1  ftivour  of  ana- 

after  tbe  expiration  of  six  months  from  the  testa-  tural  daughter. 

forV  death  had  acknowledged  the  same^  and  yielded  ^^  was  put  to 
«p  passessibn  of  the  real  estate.    ''  And  a  question  olft  ove^'^on 
^  being  made  in  the  cause,  whether  the  Defendants  A.'s  refusal  to 
"  Sir  EdUHird  Smyth  and  his  wife,  are  entitled  to  ^^^^  £j 
^  the  rents  and  profits  of  the  real  estate,  accrued  not  to  take 
^  after  the  testator's  death,  until  the  end  of  sijn  place  from  an 
"^  mtmths  Biter  such  death,  his  Lordship  declared,  ^^^^^^^lor 
''  thM  the  D^fendantis,  Sir  Edward  Smyth  imd  his  twice^  but  from 
*  wife,  are  entitled  thereto,"  &c.     Reg.  Lib.  ubi  *  ^^^^  formal 

<qr<^foLl28.  meuT^a)  ^" 

(2)  See  upon  this  poiint  Taylor  t.  Popham,  I 

ifiK  16S,  and  llie  notes  in  Mr.  Belfs  edition. 

-  The  Defimdasits  insisted  they  were  entitled  to 

aH  Bach  ^'  gutns  of  money  as  were  out  at  interest, 

^ataid  due  of^  owing  to  J.  J.  upon  the  day  of  the 

^  date  of  the  instrument,  as  specifically  given  and 

^  assigned  to  'them,  against  every  one  but  Mr. 

"  Johnsan^s  creditors ;  and  that  by  virtue  of  the 

^^  bond  they  ^ere  well  entitled  to   10,000/.  and 

^^intere^t  for  tb^  same,  to  be  paid  in  the  first  place 

^  by  and  oiit.of  such  personal  estate  as  the  said 

**  X  X  was  possessed  of  at  the  time  of  his  death  ; 

^  aikl  ill  caise  such  personal  estate  should  prove 

^  dafictent,  then  out  of  his  real  estate,  which  the 

**  Defendants  believed  was  Joseph  Johnson*s  real 

^  intention.?    R.  L. 

-      .  m2  Afte- 


1- 


^^^^  A  name  i!^'  *•*      .  Pivuu^'      ^ore  enU^*^     .  t 

X  ^°^  ^      «  part  of  S^r  ^  adva»t»f  ^  aftA-decteed^^  ^ 

"  ^""^  "*    C^ia  tbe  date  ^         ^etotb  ^.^       ^t« 
««  of  5i-  Pf  _-,  account  *<,^«oe8 ;  -ew"^  .    .tt^ 

"■""^  ....  was  to  be  ""^   ^  ot  «>  '?^l  .wrf  *« 

*       .f  the  Court  abo' .    g.  S.w"'  °7„.  to  < 
'':S  t  D'te»*»t^*  **  "«»"■ 
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fiearing;   subsequent  costs  being  reserved.     Reg.       Johnson 

■  • ■  V€TSUM 

^^'  Smith, 

Nov.  10,  1749. 

DuAouR  versus  Motteux,  Nov.2\,  1749.       [  157  ] 
fReg.  Lib.  1749.  A.  foL  253.)  ^^2JlJ 

Notes  and  Obsrrvations*  *^^®  ** 

(1)  See   Fletcher  v.  Ashbumer,   1   Sro.  497;  Mortmain; 
and  Ackroyd  v.  Smiihson,  1  5ro.  603.     Brown  v.  ^j^^^J^p^ r- 
^gy-  7  ri?^.  279.     Sheddbn  v.  Goodrich^  8  Fe*.  sonalty.  (ORe- 

481.  sidaary  bequest. 

.  (2)    **  In  case  of  lapse  of  real  estate  the  heir  ^^^^^  ^  y^  gj^ 
"  takes  ;  but  in  the  case  of  personal  property,  the  and  together 
'^residuary  legatee  is  preferred  either  to  the  next  "f^^^"^^* 
^  of  kin  or  this  exectttdr.^    Pfer  Lord  Eldon,  C.  8  aOa)  to  chari- 
ly*. 25 ;  in  Catnbridge  v.  Rtnjts.    Vide  t  Fe^.  141 .  table  purposes, 
aiKl  2  Roper  an  Legacies,  487;  &c.  "^tZS^  ^ 

The  residuary  legatee  must,  however^  be  a  ge-  **  should  place 
neral^  and  not  a  partial  one ;  for  if  the  will  gives  ||  ^^^f  of  tMtjH 
a  legatiee  what  remains  after  payment  of  legacies^  *<  tor's  estate, 
lie  win  not  be  entitled  to  any  benefit  from  lapses.  "»"«*  the  inter- 
See  the  cases,  2 Roper  on  L^gacies^490,  &c.         •  ''on^secuiiUes, 

"  and  divide  it, 
''&c.**  Held^  first,  that  the  bequest  as  to  the  charity,  was  void  ;  and  next,  that 
the  whole,  as  to  other  matters,  was  turned  into  personalty.  Residuary  bequest 
of  personalty  includes  every  thing ;  as  a  void  legacy,  or  ouc.  that  has  lapsed.  (2)> 


Knight  versus  Duplessis,  Nov.  23,  1749-     Page  324. 

^-  ^  The  Court  wfll 

Notes  AND  Observations.  not  appoint  a 

Andrews  v.  Powys,  cit  p.  325,  is  in  2  Bro.  P.  C.  "^^^Itr^t 

504,  octavo  edit.  a  devisee  to  con- 

trovert the  will,  unless  there  are  strong  circumstances. 

Anonymous 


16<5  Supplement  -to  t?ie  Reports  h  Ghanccry 

*  ■  -  •  * 

VOLj  I,  Anonymous  (1),  November  23,  1749. 

Page  326.  (^.  Lih.  1 749.  B.  fol.  40.) 

Vi4eS;C.  iVes.  ^t  ^         ' 

409,  et  postea.  NcyPES  'AND  OBSERVATIONS. 

EDrolmentof         (1)  Upon   inspecting   the    minute  book^   the 
Decret  va^tcd^  name  of  this  case  appears  to  be    "  fVright  v. 
toofw^       ^^^  f  siBid  it  is  the  case  reported  1  Ves.  409- 
tiously.  (2)  (2)    See  1  Fes.  205,  and  Pickett  v.  Loggan,  ^ 

Ves.  702 ;  the  Court,  however,  will  not  open  an 
inrollment  where  the  Decree  has  been  made  upon 
the  merits.     16  Fes.  114. 

This  motion  was  on  the  part  of  the  Defendant^ 
who  stated,  that  the  Decree  having  been  prot- 
nounced  but  on  the  24th.  of  the  preceding  month 
and  drawn  up,  the  Defendant  was  advised  to  ap- 
peal therefrom  ;  but  that  the  Decree  having  bee^ 
passed  a  week  before  the  application,  the  Plaintiff, 
to  prevent  such  appeal,  hurried  on,  so  qs  to  pror 
cure  the  inrollment  within  two  days  af%erwardi9» 
before  eleven  o'clock,  though  the  Defehjdant  en* 
tered  a  caveat  at  the  Docquet  Office,  on  the  same 
day,  likewise  before '  eleven  o'clock,  but  too  late, 
nevertheless,  to  prevent  the  Decree  being  signed. 
Upon  the  cause  coming  on  afterwards,  by  way 
of  appeal,  the  former  Decree  was  reversed,  and  the 
bill  dismissed  with  costs.  See  1  Fes.  409.  Reg. 
Lib.  ubi  supra,  et  postea. 


Billon 
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Billon  versus  Hyde^  [  1S9  ] 

Nwember  B5  and  December  11,  174^.  yOht  I. 

(Reg,  Lib.  1749.  4.  foi.  m»  mtevi^  "  JSUhn  v.    Page  326. 

Hanbifry."} 

N0TE9   AND  OWEI^VATKm^r 

(1>  By  a  late  Act  of  Paiiiopiant,  46  Oeo,  III.  c.  Relief  in  ac- 
136^  all  conveyanees,  paym^ts,  contractB^  deal-  count,  as  to  pay. 
iiig8,  and  tranflactioM,  by  and  with  any  bankrupt  ^5^0^  "pttfter 
Ummjide  made  or  entered  into  nume  than  two  oa^  a  secret  act  of 
kndar  months  before  the  date  of  the  commission,  ^^^^^^^'  ^^^ 
are  declared  good  and  effectual,  notwithstanding  signees  had  re- 
the  prior  act  of  bankruptcy,  provided  the  parties  covered  by  ac- 
have  not,  at  the  time  of  such  conveyances,  &c.  any  m^,jy*  by^^  ^ 
notice  of  a  prior  act  of  bankruptcy  committed  by  bankrupt., 
such  bankrupt ;  or  that  b^  was  in^olv^nt,  or  had 
stopped  payment.    Vide  that  Stat,  in  connection 
with  49  Geo.  III.  c.  131.  for  other  particulars. 

The  bin  ftll^pd,  thftt  tlie  Ptoipfciff  in  I^quity 
1^,  «t  tbe  triftlj  iivsiated  qn  bi»  pr^s^ut  c^in^K ; 
m.  that  if  he  ww  to  be  chargec}  with  th^  moni^ 
he  had  received,  it  wa9  but  just  and  rej^QH^bl^ 
that  the  monies  he  had  actually  paid  should  be  set 
off  ^against  the  former,  and  that  a  verdict  should 
only  be  given  for  the  remainder;  and  that  the 
Plaintiff,  had  proved  ti\i9  pay in&jit  gf  several  of  the 
sums,  and  was  prepftred  to  prpv^  the  residue;  but 
it  being  allied  thc^t  it  was  unnecessary  for  him 
to  do  so  at  that  time,  since  the  Commissioners 
would  settle  the  account,  he,  the  Haintiff,  did  not 
proceed  any  further  in  the  proof,  not  doubting  but 
that  he  should  have  such  allowance  before  the      [  *^  J 
(Commissioners.     The  bill  then  set  forth  particu- 
larly 
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Billon        i^riy  the  several  sums  advanced,  and  stated,  that 

Hyds,        upon  the  PlaintiflTs  making  application  to  the 

Nby.  25,  and    Commissioners,  they  refused  or  declined  to  set  off 

i>ec.  11^1749.  tj^g    amount    of  such    payments.    It   therefore 

prayed  to  have  an  allowance  of  them. 

It  was  by  consent  agreed,  that  the  assignee 
should  deduct  and  allow  to  the  Plaintiff  the  said 
sum  of  712/.  2^.  out  of  the  money  received  by 
the  assignees  at  law  against  the  Plaintiff  in  EUiuity. 
No  costs  were  to  be  paid  on  either  side.    R.  L. 

Though  the  actual  termination  was  an  consent, 
it  seems  to  have  been  founded  on  the  opinion  qf 
the  Court. 


Row  versus  Dawson,  Hov.  :27>  1749- 
(Reg.  Lib.  1749.  B.fol.  89.) 

Notes  and  Observations. 

The  costs  of  all  parties  were  directed  to  be  paid 
6ut  of  the  remainder  of  the  Exchequer  monies> 
after  deducting  the  monies  to  be  paid  by  Tonson 
and  the  executors  of  Cowdery. 


Page  333.  Thomas  wr5ii5  Kettericke, 

December  5,  1749- 

{Reg.  Lib.  1749.  B.  fol.  113.) 
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Pyot  verms  Pyot,  December  6y  174J9.  [  Ifil  1 

(Reg.  Lib.  1749.  B.fol.  112.)  VOL.  I. 

Notes  and  Observations.  ^^^  336. 

(1)  The  words  of  .the  will  were  "  the  nearest  Devise  of  re^i 
*"  rdalion  of  the  name  of  the  Pyotts^""  and  not  of  ^^  pefflonal 
the  name  **  Pyott,**  as  stated  in  the  report     See  for  the*neamt 
what  is  relied  upon  by  Lord  Hardmcke  at  p.  338,  relatUm"  of  the 
and  per  Mr.  J.  Lawrence^  in  the  important  ease  of  «^w««/^y«'<»." 
Leigh  V.  Leigh^  15  Ves.  99.-  per  M.  R.  17  Fes.  262,  iiie  later  held 
per  Lord^Mi^w,  C.  19  Fes.  300,  &c.  ^^ '/  «^"ff» 

(2)  See  Roach  y.  Hammond^  Prec.  Ch.  401.    As  ^nd  descriptive 
to  real  estate  alone,  see  Rayner  v.  Mowbray^  3Bro.  of  that  particu- 
234.    As  to  the  cases  in  general,  vide  Goodwinge  ^at  tW^m*^ 
v'Goodwinge,  1  Fes.  231,  232,  et  antea.  fund(2)  should 

In  cases  of  the  kind  relative  to  personalty,  it  ^^}  go  to  the 
appears  clearly  that  although  the  Statute  of  Dis-  {£t  MSr.""  A 
tribotion  be  the  rule  and  measure  of  the  distribu-  change  of  the 
tion  where  the  will  is  select,  the  will  nevertheless  nwae  of  Pyott, 

DV  xnArriaire 

^  win  be  the  guide  as  far  as  possible ;  for  the  Stat,  held  not  to  ex- 
^  is  substituted  only  where  the  intention  cannot  cl^^- 
^  be  made  out.**     Greenwood  v.  Greenwood^  1  Bro. 
30, 32,  note.    See  generally  in  fFright  v.  Atkins^ 
17  Fes.  255,  and  19  Fe*.  299,  &c.  &c. 

The  case  mentioned  at  the  end  of  the  report,  p. 
338,  as  in  the  House  of  Lords,  is  Barber  v.  Bate- 
man,  3  P.  W.  65,  and  4  Bro.  P.  C.  194,  octavo 
edit. 

The  point  there  decided  was  also  so  held  in  Leigh 
V.  Leigh,  15  Fes.  92. 

The  Editor  is  anxious  to  correct  and  to  apolo- 
gize for  a  mistake  which  occurred  at  this  place  in 
the  former  edition  of  the  work.    He  was  led  by 

some 
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some  ineans^  now  unknown  to  him,  to  believe  aad 
state  that  the  expressions  were  not  "  of  the  name 
''  of  the '  Pyotts;\  but  merely  ''  of  the  Pyottsr 
The  Reg.Book^  to  which  he  refers  as  an  authority 
for  this,  certainly  does  npt  warrant  it.  He  appre- 
hends the  error  to  have  arisen  from  some  MS. 
notes  which  he  had  prepared  for  a  new  edition  of 
Mr.  Fe^py'^  Reports,  many  yeara  before  the  pub- 
licaticm  of  this  Supplement. 


[.162  ] 
VOL.  I. 

Page  339. 


Bill  of  surety 
in  a  bond  ib 
hdve  it  assigned 
after  having 
paid  its  amount^ 
disB^issed  witb 
co«t6^  as  use-    • 
less.  (1)    . 
Right  to  prin- 
cipal and  inter- 
est generally 
carries  costs. 
Tender  must  be 
very  express 
and  formal  to 
prevent  costs. 


Gammon  versus  Stone,  Dec.  ly  1749. 
{Reg.  Lib.  1749.  A.fol  132.) 

NotEs  AND  Observations. 

'  (I)  BiJLLS,  however,  are  very  finequently  filed  in 
the  Court  of  Exchequer  to  have  void  Policies  of 
Insurance  delivered  up ;  and  Chey  are  lomedmes 
followed  up  by  Decrees,  upon  the  prinoiplQ  of 
preventing  ve^catious  demands,  Soe  7  Fes.  20,21, 
24fl.  Vide  Woffington  v.  SpfjarkSy  2  Fe^.  56», 
postea  418.  '    ' 

,  It  appears  that  the  Plaintiff  liUd  aotually  paid 
the  money. .  The  Decree  is  as  follows :  "  Th«  iii^t- 
^  ters  in  difference  between  the  said  partis,  for 
'^  and  touching  which  the  Plaintiff,  by  h^  Jbill; 
f^  seeks  to  be  relieved,  coining  on  this  day  tQ  be 
"  heard,  &c. :  and  it  being  admitted  that  the.£ter 
f^fendants  have  been  paid  the  principal  »ud  in- 
^^  terest  due  on  the  bond  in  question,  and  tboir 
'^  costs  at  law,  by  the  .Plaintiffs  ^^  tJia  Pbdiitiff 
^^  now  waving  the  praying  any  afisigilmeni  ijf  t\m 
'^  said  bond  Aom  the  said  Defendanl;^,  his  Lord- 

"ship 


'?  ship  6&yr  no  icaose  to  ^ve  the  Plaiatiif  any  relief       Gam  won  ' 
"  iA  equity,  and  therefore  dismissed  the  bill  with       ston?- 

"CO^.".     U.  If,     ^  .    J)cc.7»174a- 


Walmsley  versus  Child,  Dec.  11, 1749.  '     f  *^^  J 

/     .  VOL.!. 

NoTBs  AND  Observations.  ^^ — v — ' 

Page  341 
:  <?^  V.  B.  of  England,  cited  p.  342,  343,  ap-  no  relief  in 

pears  in  3  Ves.  38,  -       ,  equity  ou  lost 

(1)  Vide  ex  parte  Gremu>gy,^  Fe^^Sia/slS;;  ISTaffida- 
and  ^ep  -C^.  /•  Companj/  v,  Boddamy  9  ffe^,  464^      ,  vU  of  the  loss^ 

(2)  Although  the  doctrine  stated  by  Lord  ?"^ "°  ?^^^  ^^ 
Hardwicke,  towards  the  bottom  of  page  343,  once  as  r3oi  on 
prevailed ;  namely^  that  the  mere  bearer  of  a  note  note  payable  to 
^^  payable  to  J.  or  bearer,''  could  not  formerly  Akdasto^ction 
maiotldn  an  action  on  it  (yet  see  Hintoris  qase,  2  on  lost  bonded) 
^Sibower^  235),  it  is  now  entirely  settled  otherwise, 

Vide  Grant  v.  Faughan,  3  Bu7t.  1516,  &c. ;  an^d 
1  Slack.  Rep.  485.  See  also  the  last  edition  ot 
Mr.  Chitty's  work  on  bilb  of  exchange,  90. 

(3)  In  an  action  upon  a  bond,  a  profert  was  ab- 
solutely-requisite  in  t^e  greater  part  of  Lord  Hard- 
wickers  time,  as  stated  in  page  345  (yet  see  1  Fes. 
388,393). 

Lord  Etdon  C.  (referring,  it  seems,  to  this  and  a  Modern  prac* 
tabaectuent  case,  1  Ves.  392,  393)  says,'  ''  I.ll^ve  ^^^\^^''f 
^  Smand.  i»  Lard  Hardwicke's  own  hand  bis  mq^  ihg  Jlth'^6^~ 
f  po&itwe  declarationjf J  tlmt  upon  such  an  instra*  ^^^^'  This  by  no 
''  meal;  U  is  impossible  to  maintain  an  action  H^cS'Sj^' 
^  a^khont  profert.    The  law,  however,  is  now  aet-  aneient  and  ac-^ 
**  tied  otherwise.  Read  y.  Brookman,  3  T.  H  151."  ^"jJ^iS^^ 
Vidt  ex parie  Oreenwqj/y  6  Ves.  Sl^y. 813.  Courts ^f 

The  wisdom  of  the  old  Law,  in  keeping  the  twp  Equity. 

jurisdictions 
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Walmslw     jurisdictions  separate,  and  the  mischief  of  innova- 
Child,         *^^^  *^  theabove  point,  is  most  fully  illustrated  in- 
Dee,  ii^  1749.   ex  parte   Greenwajfj  uhi  suprd;  in  7  Ves.  20,  &c"* 
[  164  ]      and  in  9  Fe^.  466,  &c. 

Though  the  judges  have  thus  extended  their 
jurisdiction,  they  do  not  give  the  party  against 
whom  tbe  action  is  brought  the  same  benefit  as 
he  would  have  in  a  Court  of  Equity,  since  the 
Plaintiff  there  is  obliged  to  maUe  an  affidavit  of 
the  loss,  and'  that  the  instrument  is*  not  in  his 
possession  or  power ;  and  inasmuch  alsd  as-  the 
Courts  of  Law  are  unable  to  secure  a  proper  in- 
demnity. Vide  ubi  suprh,  and  especially  9  Ves^ 
466,  467,  qnd  nota  Lord  C/s  observations  on  the 
A^t  9  and  10  fFill.  IIL  c.  17.  ^  3. 

Notwithstanding  this  assumption  of  Jurisdic- 
tion by  the  Courts  of  Law,  it  is  perfectly  clear  that 
it  neither  has,  nor  can  destroy  the  ancient  Juris- 
diction of  the  Courts  of  Equity.  Vide  ubi  suprdy 
pmssim. 


Sf^ntLLlJiGER  versus  Blackbrbt^ 
December  16, 1 749. 

{Reg.  Lib.  1749.  B.fol.  114.) 

The  grant  of  a        (1 )  ^^^  ^^^  ^^^  came  on  in  1 745,  on  Appeal 

menial  oftoe  in  from  the  Rolls.    The  following  note  of  it  is  from  a 

iSrE  foTa''^  MS.  collection  of  Lord  Cb/cAerfcr,  with  the  use  of 

tern  of  years,  which  his  Lordship  kindly  favoured  the  Editor.* 

Uableip  credi-  .    ^j.^  Blacherby  devised  one  part  of  his  estate 

didiy.^,  or  al-  (which  was  a  reversion  on  a  lease  for  life) .  to  his 
lowanoe^held     son;  another  part  to  two  persons  who  had  becH 

idso^O)*      his  sureties;     another  part  to  Trustees  to  pay 

several 
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several  particular  debts  due  to  the  Crown.  To  his    ScmBLLi!fOB« 
ilaoi^ter  Ann  he  gives  the  office  of  housekeeper    blaokkbby, 
Df  the  King*«  Palace  at  Westminster^  of  which  he  Dec.iB,  1740: 
had  a  patent ;  and  thai  he  directs  that  his  house 
at  St.  Alban's  Street,  and  all  his  plate,  and  all 
other  his  persottal  estate  should  be  sold,  and  all 
persons 4o  be  paid  their  debts;  and  all  the  rest,  re- 
sidue,  and  remainder  not  thei'eby  devised  he  gives 
to  bis  twa  daughters  share  and  share  alike. 

This  was  a  bill  brought  by  the  simple  contract 
creditors  of  the  Testator  to  have  satisfaction  out 
of  the  office,  and  out  of  the  whole  estate  devised 
to  the  several  devisees. 

Tbis  office  was  granted  to  the  testator,  his  exe- 
eutorg  and  administrators,  for  the  term  of  31  years ; 
and  the  Master  of  the  Rolls  was  of  opinion  that  it 
was  assets^  and  directed  that  A.  B.  the  devisee 
wiio.had  been  admitted  and  sworn  into  the  office, 
diafuld  liaifte  a  handsome  allowance  tei  executing 
&c.  and  should  account  for  the  profits. 

Attorney  General  for  the  Defendant.  It  would 
be  strange  to  say  that  all  offices  which  a  man  dies 
possessed  of  shall  be  assets.  If  they  are  assets 
they  must  be  such  as  are  capable  of  being  dispoiftd 
ef^  and  of  being  taken  into  execution.  -  Th^  is 
nothing  but  a  personal  office^  and  the  devisee 
comes  in  by  the  admission  of  die  Lord  Chamber- 
kun.  \riio  hath  sworn  her  into  the  office.  It  is  a 
mle  that  a  personal  office  cannot  be  disposed  of 
Iwcanse  i^t  depends  upon  a  personal  trust  and  con-  . 
fidenee  in  the  person. 

Mr.  Brawn  for  the  Plaintiff,  said  that  it  had  been 
held  that  the  office  of  Coal  Meter  was  within  the 
Acta  of  Ptoliament  relating  to  bankrupts. 

Xnrd 'Chancellor .    Is  this  an  office  which  the 

Defendant 
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ScDKLLfictiEft    Defendant  makes  by  th6  tViII  t    It  is  granted  td 

Pla^r^by      **^^  TestatdrSj    \x\i   Executors,  and  AdmiuistcarJ 

B^.:1Q,1749«   toirSt    Thi^re  might  be  an  objection,  indeed  to  tke 

ordering  it  to  be  sold,  beeausie  it  might  be  sold  to 
^ueh  persons  as  wiMild  be  disagreeable  to  the 
Croti^n.  It  bajh  been  held  that  the  office  of  a 
Steward  and  Registrar  in  the  West  Indicss  should 
t^e  sold  for  satisfaction  of  debts. 

AttGfKney  GeineraL  If  every  Office  in  which  a 
man  hath  a  term  for  years,  shall  be  assets,  Che 
office  of  Sheriffs,  which  is  granted  for  a  term,  would 

L&rd  Chancellor.  Why  not  I  ThiS  is  not  a  jtet- 
sonal  pffiee.  If  it  was  pibrsoiial  to  the  Granfee^at 
would  be,  ojF  another  consideration;  Here  Che 
Crown  hath  not  considered  it  as  sadii^  for  it  oanhot 
\^now  who  will  be  the  executors  of  the  Grantee; 
If  it  should  come  to  ain  improper  persoii,  faoi¥  fer 
the  Crown  may  hare  h  power  ovfer  the  office^  I 
do  not  know*  There  are  many  offidt»  exechted  b jc 
deputy,  rwhieh  are  not  iteleaible. .  The  executors 
would  here  take  it  as  pelrt  of  the  personi^  estate^ 
and  thai^  it  must  be  assets.  The. tiiue  objection  is 
that  th&se  offices  /^A<m/(/ 2io#  be  granted  in  thist 
ilkaiuiet*.  .  Bellamy  ^  v.  Burroughs  was  a  sf  ronger 
case,  than  thi^.;  that  was  ah  office  not  sldeable^  ated 
was  necess^uy  for  the  administration  of  juiGdice. 
: .  Attorney  General.  A&  Xo  what  estate  is  by  ^  tbd 
will  subject  to  the  debts,  it  cannot  affiett:  thoaa 
that  are  particularly  devised ;  for  this  is  notiike 
the  case  of  those  general  directions  in  a^wiB 
where  it  begins  with  saying, "  Item,  my  d^ts  be- 
^'  ing  paid,  I  devise  my  freehold,  &c.  but  the  ia-^ 
^^  terest  here  is  to  devise  the  several  Estates /Oito* 
^^  tiohfid,  before  the  debts  should  be  paid^**  '.  . 
•  ..  ^  The 
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'    The  Chancellor.  This  is  a  very^  different  case;    ScHE^LiBieKR 

from  those  which  have  been  cited.    The  Court        ^^^^ 

hath  ^ne  a  grejEtt  w^y  to  satisfy  creditors^  and  if  ]>e^iq^i749, 

theie  have!  been  any  words  in  a  will  which  will 

aMi8t  them^  the  Court  hath  taken  advantage  of 

fthein^  though  perhaps  they  might  be  inserted  for^ 

a  diflf^^c^it  purpose.    If  a  man  begins  his  will 

with  (l&yiiig,   /  after  my  debts  are  paid  1  give  my 

^  estAte  in  such  a  manner  ^  the  Court  hath  held 

that  no  devise  of  the  real  estate  should  take  effect 

till  the/ijsbts  are  satis^ed.    And  so  where  it  is  '^I 

^'  direct  that  €^1  my  just  debts  be  paidy""  and  thei> 

devised  his  real  and  personal  estate;  the  Court  hath 

held  the  real  estate  as  subject  to  debts.     Warring^ 

ion  and  Booths  is  a  strong  case.  The  1st  direction 

tberQ.is,  ^*  Tliat  all  my  first  debts  be  paid  f  then 

he  ifiveB  particular  debts  to  be  paid  out  of  parr 

tidiliur- estates;  yet  the  Court  held  the  whole  estate 

subjeet  to  debts  so  figir  as  the  personal  estate 

wotild  not  satisfy.    All  the  cpses  are  where  the 

direQtion  is  in  the  first  part  of  the  will,  and  so 

ranfi^dinlQgh  the  whole^    Here  the  testator  hath 

^vised  particular  parts  of  the  estate  to  particular 

devisees ;  one  part  to  his  son,  who  was  his  heir  at 

law ;  another  for  the  payment  of  particular  debts ; 

and  then  he  says,  '^  Item.  I  direct  that  my  house  in 

^.SC.  Albab^sStreet,  (which appears tobe  leasehold) 

^  and  all  my  plate,  &c.  and  all  other  my  personal 

^  estate,  be  sold,  and  all  persons  paid"  their  debts. 

^  All  the  residue  and  Temainder  of  my  estate,  not 

^  hereby  devised^  I  give  to  my  daughters  share      . 

^  and  share  sdike**"  ^^  All  and  every  person  to  be  paid, 

^  ftCk**  is  brought  in  the  clause  in  which  lie  is  mak- 

mg  adisposUion  qf  his  personal  estate :  and  if  there 

were  no  other  words,  would  be  confined  to  that 

only.,       :  _ 
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ScBELunam    only.    A  mail  hath  a  real  and  personal  estate,  and 

BhAcnuBY     "lakes  particular  devises  of  his  real  estate,  and 

Dec.  16, 1749.  names  his  executors,  and  gives  to  them  all  his 

personal  estate,  and  directs  that  all  and  every 
person  shall  be  paid,  &c. :  these  words  would  charge 
onUf  the  personal  estate;  tJiey  being  in  the  clause 
in  which  he  named  his  executors,  and  disp&sedonfy 
of  his  personal  estate.  Eq.  Ca.  Ah\  198.  Trotty: 
Vernon^  2  Vem.  708.  That  is  a  case  within  the . 
general  rule  where  a  man  gives  such  directions  as 
run  through  the  whole  will.  CUmdsly  v.  Pelham, 
differs  from  this ;  the  devisee  there  was  directed  to 
pay  the  debts,  and  the  Court  intended  that  the 
debts  must  be  paid  out  of  the  estate  which  he 
took;  for  it  could  never  be  the  testator^s  intention 
that  the  devisee  should  pay  the  debts  out  of  his 
own  money.  If  there  is  any  estate  not  particularly 
devised,  that  will  be  affected.  The  <;lause  rdating 
to  the  payment  of  his  debts,  refers  to  the  preced- 
ing clause  relating  to  his  perscmal  estate,  and  to 
the  subsequent  one  relating  to  the  rest  and  re- 
sidue of  his  real.  From  the  MS.  collection  of 
Lord  Colchester. 


[  165  ]         Ryall  versus  Rowles,  Jan.  27.  1749-50. 
VOL.  I. 

^^""v-^o  Notes  and  Observations. 

Page  348. 

S.cTAtk.  165,        (1)  See  1  Bos:^  Pul.  86.— Though '' debts'*  in 
quod  vide,  with  general  are  within  the  stdt.  21  Joe.  I.  c.  19,  4  10, 

Mr.  Sanders's      °-        ^        ^  ^        i     ;^  ^     /    i.  *u  •    •      i 

,ioi^  1 1 ,  yet  mortgages  of  real  estate  (whether  original 

or  by  assignment)  are  nbot:  and  their  being  also 
MadT&c^^  secured  by  bond  or  covenant  makes  no  difference, 
ptnnitiiiig  Vide  Jones  y.  Gibbons,  9  Fes.  407. 
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£x  parte  Marsh,  cited  p.  352  and  365,  is  in  1  Rtall 
Atk.  158,  159.  Stephens  v.  Sole,  cited  ibid,  and  p^^^ 
p.  SGl^appears  also  1  Atk.  157. 161, 170.  Jan.274748Uo. 

JBome  y.  Dodson^  cited  p.  353,  is  in  1  Ath.  154. 

Vide  2  Tc*.  272,  &C.  bankrupts  to 

n  -rr        I  •        m  «^-.      .      .        »        ^   »      COIltlIIU«  in 

UrawHY.  Heathcote,  cited  p.  361,  ism  1  Atk.  possession, or 

\CO,  in  the  order 

(2)  See  p.  353. — In  order  to  make  an  effectual  ^ them^havT 
asBigiiment  of  debts,  so  as  to  completely  divest  no  specific  lien 
the  party,  he  must  have  every  thing  equivalent  to  ^^  ^^^^  against 
a  delivery  of  chattels  personal,  as  far  as  the  case  (i) 
admits  of:  such  as  an  assignment  and  delivery  of 

the  securities,  where  any ;  and  [as  it  seems]  have  ^ebts!^) 
gtvea  notice  of  the  assignment  to  the  debtor. — 
Without  this  latter,  the  party  indebted  might 
safely  pay  the  original  creditors.    Vide  9  Fes. 
410. 

As  to  the  lien,  &c.  as  between  partners,  men-  Equities  as  be- 
tioned  p.  353,  vide  ff^est  v.  Skipp,  '1  res.  239.  tween  partners. 
242,  et  antea  130.     Et  vide  9  res.  410.  Ex  parte 
Ruffin,  6  Fes.  119,  &c.    11  Fes.  4,  5.     Ex  parte 
Fell,  10  Fes.  347.     Ew  parte  fFilliams,  11  Fes.  3. 

(3)  There  must  be  some  mistake  in  the  reporter,      [  166  ] 
p.  360.     ft  is  not  a  general  rule  that  a  first  mort-  Neglect  of  first 
gagee  shall  be  postponed  In/  mere  negligence  in  ^  ^^^deeds^ 
omitting  to  obtain  the  title  deeds. — To  effect  tliat,  &c.(3) 

the  case  must  amount  to  Fraud. — See  per  Lord 
Eldon  C.  in  Evans  v.  BickneU,  6  Fes.  183. 


Pykk  versus  Pyke,  Jan.  31, 1749-50.  VOL.  L 

.  {Reg.  Lib.  1749.  B.fol  177.)  Page  376. 

Notes  and  Observations.  ^         ^ , 

venant  by 


Thb  Covenant  was  to  settle  "  lands  in  Ireland  %^^  ^^^^ 

^  nwriage  to 
N  of  setae 
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^«"         of  the   clear  yearly  value    of  400/.  sterling,  as 

p^^^         money  wab  valued  in  that  kingdon^^in  such  man- 

Jan.3iji'Z49.60  ner^  Uiafe  Annie^afely  from  awl  after  the  decease 

of  her  said  husband,  the' Plaintiff  shomld  •enjoy 

setde  lands  in      jj^^  g^^^  ^^  ^^^  jjf     ^  i^^^  jointurer      -       ^ 

wife,  and  other  It  IS  Stated  in  Reg  Lib.  as  from  the  bill,  that 

part  for  the:,  i  the  husband  had  an  estate  in  Ireland,  but  that  it 

nwuTiLo,  her  ^^  ^  loaded  with  incumbrances  that  the  Ptein- 

fbrtiine  to  re-  tiffrs^fortQcie  was  not  nearly  sufficient  to  pay  off 

tS*^  ^ht^^^  ®^^^  as 'vTere  prior  to  the  articles ;  for  'which  rea^ 

ment  made.  .  «ons  the  <ixecutors  of  the  Plaintiff's  father  did  not 

The  husband  thi^bit  adviseable  to  apply  the  Plaintiff's  fortmie 

dyimr  insolvent^  .      ■*»     -t  i,^,  mtt  y 

witk^nl perr : .   «  discharge nf  them.       •: 

forming  it,  the     -  Perkkisv.'JLikfy^'Thomtanj  cited  p.  377,  is  in 

wife;8  fortune       ^^4^^,592^  ,         .    v      i  »      : 

survives  for  her 

own  benefit^  and  thfelesue  iMi  entitled  to  take  it  from  her. 


[  167  J       Cray  versus  ManfiVld,  Feb.  7,  1749-50. 
VOILI.  f  Reg.  Lib.  1749.  J.  fol.6b8.J 

Page  379.  Sir  J.  Strange,  M.  R. 

Notes  and  Observations. 
Voluntary  con-       (1)  See  HyUmv^lIyUcm^i  Ves^tAI^  et  posfeOf 
bter'i^me  T  ^^'  ^  P^oodd.  Appendix.U.  Hatch  v.  Hutch.  9'  Fes, 
age  (irtoan      29*2,  axkd  fFood  V.  Davbnes,  18  Te*.  120,  127. ' 
agent,  of  a  re-        (2)  Thelleport  p.  379,  should  hate  stated  the 
great  value,  for  deed  as  **  for  a  nominal  ccMisideration,**  &c. 
a  nominal  con-       (3^  y ide  Oldham  V.  Hand,  2  Fes.  259,  et  postea 
iS'cara^d      337.   The  Author  of  these  notes  ventures,  with  all 
containing  co-    due  deference,  to  doubt  the  propriety  of  the  de- 
venants  as  in      cision  in  the  principal  case :  and  heconceives  from 
purphase^AP^'^^^  Solemn  and  just  qpnsideration  which  has  been 
.  ,.    kW'  applied 
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applied  to  such  instances  in  late  cases^  that  a  con-         C«ay 
veyance  under  the  circumstances  stated^  would     i^j^J^,, 
nmo  be  set  aside  in  toto.    SeefFoodv.  Downes,  18  Feb.7, 1749-60. 
f^es.  129,  136,  &c.  Vide  nevertheless  Montesqmeu 
V.  Sandys,  18  ^es.  302, 313.  t^^%T^ 

As  to  Pierce  y.  ff^aring,  cited  p.  380,  see  also  2  not  being  a  case 
f^es.  548.     Walmsley  v.  Booth,  cited  ibid,  is  in  of  frauds  but 
2  Atk.  25.  27,  and  Bam.  Ch.  Rep.  475.  modi^^byDe- 

In  the  principal  case,  the  Defendant  {iv^er  alia)  cree,  that  the 
stated  his  hope  "'  that  the  said  conveyance  being  ^^^  ^fcL 
not  obtained  by  fraud,  deceit,  or  circumvention,  venants  at  his 
but  being  the  eflFect  of  a  constant  determined  re-  own  expenoe> 
solution,  for  three  years  and  upwards,  and  being  i^prepriety  of 
intended  partly  as  a  reasonable  compensation  them  as  refer- 
for  the  Defendant's  expences,  on  occasion  of  the  *^^®  *®  *  ^^' 
Defendant's  entertaining  him,  his  friends,  and 
attendants,  and  partly  as  a  bounty  and  kindness ; 
and  being  executed  with  due  consideration  and 
deliberation^  and  without  any  sort  of  undue  in- 
fluence, he  should  therefore  enjoy  the  benefit 
"  thereof,  and  that  the  said  conveyance  should  not      [  168  ] 
^  be  set  aside,  or  delivered  up/' 

The  Coarft  dismissed  the  bill  so  far  as  it  sought 
to  set  aside-  the  deed,  or  to  have  the  same  delivered 
iipiy<^.to  be  cancelled ;  and  decreed,  that  the  De- 
fioidant  should,  at  his  own  exp>ence,  ^^  execute  to 
^  the*  Plaintiff  a  special  release  of  all  the  covenants 
^  contamed  in  the  said  deed,  reciting  the  said  deed, 
^  and  that'  the  said  covenants  are  improper  cove- 
"  fumts  to  he  contained  in  a  voluntary  deed,  and  that 
^  the  Defendant  admits  the  said  deed  to  be  a  volun- 
"  Uary  deed,  and  that  he  paid  no  consideration  for 
"  itr  The  Master  was  to  settle  such  release  in 
case  the  parties  differed  about  it,  and  no  costs  were 
to  be  paid  on  either  side.     Reg.  Lib. 

N  2  Travers 


€€ 

€€ 
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Page  383.  Travers  tiersm  Bulkely,  Feb.  8, 1749-50. 

HS;J2d'S  <^'S'  ^^'  ^^^^-  ^'^'^'  ^^^^^ 

abroad,  a  wife 

having  appear-  NoTBS  AND  OBSERVATIONS. 

an  order  to  an-  Burton  V.  Mcdone,  cited  p-  385,  is  in  Barn.  Ch. 

»wer  9epa«tely,  ^^p.  401. 

f£dlfe«^^^^  As  to  Dubois  y.  Hole,  2  Fern.  613,  mentioned 

from  process  of  p.  386,  see  Mr.  Raithhjfs  note. 

contempt,  will 
not  be  allowed 
to  have  her  own 
acts  set  aside. 

r  |g9  n  Whitfield  versus  Fawcet, 

Page  387.  •          February  10, 1749-50- 

(Reg.  Ub.  1749.  B.fol.45l.) 

Purchaser  of  an  (1)  As  between  the  Plaintiff  and  the  Defendants, 

equitable  title  the  Fawcets,  the  bill  was  retained  for  12  nimiths, 

charge  claim-  ^^^  liberty  for  the  Plaintiff  to  distrain  for  the 

ing  against  arrears,  &c.  or  to  take  such  other  remedy  at  Law 

chfl^er^^of  the  ^^^  *^®  Same,  in  the  name  of  the  Defendants,  the 

land  for  a  valu-  C^,  as  he  should  be  advised ;  and  that  he  should 

abk  conside-  indemnify  those  Defendants,  &c.    And  in  case  k 

notice,  must"  should  happen  that  any  such  further  assurance  ab 

try  his  title  at  was   before  mentioned  in  that    decretal    order,  . 

l^^i^Vu.®  should  be  executed  by  the  defendants,  the  C.^s  to  * 

name  of  his  '' 

vendors.  (1)  the  Plaintiff,  before  any  distress  should  be  made,^ 

What  amounts  q^  action  at  Law  brought  concerning  the  saidJ 

Dr^  oTa  deed  arrears ;  then  the  Defendants,  the  F.^s,  w«re  not  to* 

traced  into  pos«  set  up  the  same,  or  take  advantage  thereof  iia 

fCTd^'t'^^fk^'  ^^^y  action  of  replevin,  or  any  other  action  to  be^ 

mily,  very  good  brought  for  such  arrears,  &c.  &c.  &c. 

evidence.  (8)  It  appears  from  the  Registrar's  Book  of  the  nexfl 

ma^/coL^S  y^a'^  (January  19th)  that  the  Defendant  B.  F.  haiE 

Equity  dieC3 
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died  since  the  decretal  order,  and  that,  before  his     Whitfield 
death,  a  distress  was  made  on  the  pi-emises  ;  that       f^wcbt 
the  distress  was  replevied,  and  that  the  Plaintiff  in  Feb.io,i749r5o 
replevin  had  declared  thereupon ;  so  that  the  cause  « 

was  likely  to  come  to  trial  at  the  next  assizes.  ^Ss^Sf  aVi^ 

Seg.  Lib.  1750,  B.fol.  159.  New  pracUce  * 

It  appears,  however,  from  a  subsequent  part  of  **  ^^  ^^  ^' 
the  same  book,  that  on  the  11th  of  the  following  ^^^^  (3) 
July,  the  Plaintiff  obtained  an  Order  to  dismiss  his      [  170  ] 
bill  without  costs  upon  the  Defendant's  consent,  ®»^^  retained  for 
he  havifig  been  since  advised  to  proceed  no  further  iibCTty\o  bring 
therein.    FoL  532^  an  action,  &c. 

(3)  Vide  fValmsley  v.  Child,  1  Ves.  345,  et  antea  Y  ^.^T^**^* 

2  wr  dismissed  vo- 

163,  and  1  Ves.  505.  luntarily  with- 

(4)  The  position  of  Lord  Hardwiche,  towards  out  a  trial, 
the  top  of  page  391,  is  controverted  by  Lord  ^n^^^Z"- 
MansfieUy  C.  3. ,   His  Lordship  says,  that  the  fert  of  a  Bond 
iochinc  thus  broadly  laid  down,  viz.  that "  a  rent-  ^  ?f  ^• 

**  dutrge  is  gone  by  a^fine  of  the  landy'  is  totally  loss  of  a  deed. 
wktdken,  and  by  no  means  warranted  by  the  case  (*^) 
in  Carter:  and  that  the  rule  is  universal,  that  a  ]^^^notba^ing 
rmt^harge,  in  a  third  person,  is  not  barred  by  a  a  rent-charge  of 
fine  and  non-claim.  "^J^f  P^;^_°' 

Vide    Goodright  dem.  Hare    v.    Broad     and  ^tUji) 
Jtmes.     1  Cruise  on  Fines,  249,  251,  252.    VideJ^ 
ibid.  248.  W^ 


Vanessen  versu*  East  India  Company,        \2}^' 

February  24,  1749-50.  Page  395. 

(Reg.  Lib.  1749.  B.fol.  287,  entered  "  ran      S.C.  iDlck.Mo. 
Essen  v.  Qmnt  of  Slippenbach.")  '^'^  '"^^' 

NoTBS  AND  Observations. 
(I)  The  case  being  rather  singular,  the  Author  ^''^^'/""* 

Ol  having 
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Vanessbn 

verius 

£•  I.  Company, 

Feb^,1749.50 

having  been 
gone  urouch 

[171] 

against  the 
Plaintiff  *8  hus- 
band, who  had 
not  appeared,  is 
equal  to  the 
proceeding  to 
outlawry  at 
Law,  and  there 
maybe  a  De- 
cree for  trans- 
fer of  her  sepa- 
rate property 
against  the 
other  Defend- 
ant3»  who  did 
appear. 


of  these  notes  has  thought  it  right  to  fitate  itsone. 
what  particularly ;  though  the  substance  of  it  ap- 
pears in  I  Dickhu  140. 

The  bill  was  filed  by  Susamiah  Eliz.Fm  Ssmh 
by  her  next  friend,  against  her  husband  the  CSoant 
of  Slippenbachy  and  the  South  Sea  Conipany,  pnf- 
ing  that  the  husband  might  set  forth  whether  k 
had  any  objection,  and  what,  against  the  naiotiff 
receiving  the  dividends,  and  interest  due,  and  to 
grow  due,  on  the  S.  S.  stock  mentioned  in  the  bill» 
and  transferring  the  said  stock  to  whom- the  FboB- 
tiff  should  think  proper ;  and  that  the  Defradani^ 
the  South  Sea  Company,  might  be  decreed^toiiy 
to  the  Plaintiff,  or  to  whom  she  should  appointy 
all  interest  and  dividends  due,  or  thereafter  to 
grow  due  on  the  said  stock,  and  to  permit  her,  or 
whom  she  should  appoint,  to  transfer  the  w^ 
stock  to  such  person  or  persons  as  she  should 
think  fit,  without  the  concurrence  of  her  husbaod. 

For  this  end  the  bill  stated,  that  in  Jannaiy 
1742,  the  Plaintiff  being  a  widow,  and  possessed 
of  a  considerable  personal  estate,  and  among  other 
things,  of  3,500/.  Old  South  Sea  Annuities ;  she 
and  her  husband  before  their  intermarriage  on  the 
first  of  February  1 742,  appeared  before  the  pe^ 
sons,  and  in  the  presence  of  certain  persons  at  the 
Hague,  and  mutually  signed  an  instrument,  ac- 
cording to  the  laws  of  Holland,  by  which  thej 
declared  their  intention  to  engage  in  marriage,  ant 
that  they  had  beforehand  bargained  and  agreed 
that  in  case  the  marriage  should  take  effect,  tber< 
should  not  be  any  of  the  least  community  ^ 
goods,  effects,  or  estate  between  them,  but  tW 
the  Plaintiffshouldhave  the  same  free  andabsoli^^ 
power,  government,  administration,  managemei^ 
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and  dispeBitioii^  as'  wtell  of  all  her  goods;  effebte,      VAtntssBN 

and  estate,  tiien-in  her  possession,  as  sheliadhad  g  i*e^A  r 

during  her  widowhood,  without  heing  confrouled  Feb;24,^t49^6o 

bj^her  swd  husband,  and  that  he  shduld  not      [  172  ] 

assame  atfy- authority  over  thef^  said  eiM^ter  and 

ttaat  he,  by  the  said  instninient,  disdlaintediaiid 

renoilnced  all  jpower  ove^her  said  estlrte whicb  ^ 

c^uld'or^  might  haVe  in  right  of  his  Marric^.  Tbb^ 

MX^  then^  after  alleging  that  the-  marridge'took 

j4lioe«oi(ki  dfteri^a^  ttiid  the  PlaintiflTs^  husba^ 

having  s^nta  considerable  part  of  her  estate,  ^and 

her  refusing  t<}  let  him  ha^  any  more  (t>f  it,  pro^ 

ceeded  to  state  that  a*'mis\mderstanding  ards^ 

betweien  -  them ;  whereu^n  tb^>'  ^  in  "July '  ^  )743> 

agt^eed  to  be  separated  from  table,  bed,  and  cc^ 

habitatiiMi :   which  agreement  'was^-  ratified  and^ 

tcmfirroed  by  the  Sentence  and  Decree  of  the  Court 

of  Holland.    That  the  Plaintiff  bavingfouiidsome 

difficulty  in  reoeiving  and  getting  intd-herftos- 

*  session  «ome  of  her  efiR^ct»  which  wereout  of  ilotw 

haadi  by  hefthusband's^  refusing  to  inteMieddle  in 

Imv  afiairs,  tie*  declaring  they; did  not'eon^ern  him, 

she,  the  Plaintiff,  by  her  petitioh  (oithe  saidCoutir 

of  Holland,  reeiting  the  agreement  between  lier 

«m1  her  husband  beffore '  their  raai'rf age,  and  ^  also 

tHeir  -  maniage/  •  aud  separatioil,  prayed-:  that^  the 

Ciourt  would  qualify  and  impower  4i^r  soleiy^ 

^tinN;bout  hei^  husband,  to  receive,  posseiss,  amd'ad* 

mildster,  all  her  goods  and  effects,  whatsoever] 

«bk]  wheresoever, '  And   to  dispose^  thereof,   and 

manage  all  her  affairs  herself,  &is^  well  in^^law-as 

otherwise;  whereupon  the  said-CMiM  having ^x- 

9mined  Che^  contents  of  such  petition,  firhd  ^ard 

4he  report  of  the  (^ommissiotters,  before  whom  she 

suid  her  husband  appeared^   and   having  taken 

notice 
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Vanbssbn      notice  of  the  said  declaration  of  her  husband,  de- 

E.  I.^CoMPANT  ^^^^^^^  according  to  the  terms  of  the  petition^  That 

Febii4^i749-60  a  considerable  sum  being  due  to  her  for  the  in- 

[  173  ]      terest  and  dividends  on  the  said  3500/.  S.  S«  stocky 

she  had  applied  to  the  DefendantSytheS.  S.  Com- 
pany,  to  pay  the  same  to  her,  and  permit  her  to 
transfer  the  stock  as  she  should  think  fit:  but 
that  they  refused  so  to  do,  without  a  proper 
direction  or  power  from  her  husband ;  whereupon 
she  applied  to  and  requested  her  husband  to  join 
with  her  in  executing  a  proper  instrument  to  im- 
power  some  persons  to  receive  the  dividends^  &c. 
&c.  for  her  use,  and  to  join  in  a  transfer ;  but  that 
her  husband  refused,  alleging,  that  he  had  nothing 
to  do  with  her  estate  or  effects,  and  therefore  did 
not  chuse  to  concern  himself  therewith ;  so  that 
she  was  kept  out  of  her  dividends,  and  also 
hindered  from  disposing  of  the  stock. 

The  Defendants,  the  Governor  and  Company 
of  the  South  Sea,  admitted  the  stock  to  be  in  their 
books,  and  that  the  applications  alleged  had  been 
made  relative  to  it ;  but  stated,  that  the  party 
who  so  applied,  was  told,  that  there  being  no 
trustee  in  whom  the  stock  was  vested  for  the 
Plaintiff's  separate  use,  the  Company  could  not, 
according  to  the  Laws  of  England,  with  safety, 
permit  a  transfer  of  the  same,  or  pay  the  dividends 
thereon  without  the  consent  of  the  Plaintiff's 
husband,  unless  they  were  indemnified  by  the 
direction  of  some  proper  Court  of  this  kingdom. 
And  they  professed  their  readiness  to  act  as  the 
Court  should  direct. 

The  Decree  is  entered  in  the  following  terms, 
^'  And  whereas  the  saidDefendant,  CadnurConntoi 
^^  SUppenback,  whose  constant  residence  is  beyond 

"  sea. 
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*Kaj  hath  been  duly  served  mth  process  to  ap-      Vankssbn 

p«u:  to,  and  answer,  the  Plaintiffs  bill,  and  ^  i^^' 

refusing  so  to  do,  all  process  of  contempt,  to  a  Feb.24.i749-6o 

sequestration,  have  regularly  issued  against  him       [^'l  74  ] 

for  want  thereof;    and  he  persisting  in  his  said 

contempt,  a  commission  of  sequestration,  under 

the  seal  bf  this  Court,  was  thereupon  regularly 

awarded  against  him ;  notwithstanding  which 

^'  be  still  persists  in  his  said  contempt,  and  refuses 

to  appear  to  and  answer  the  PlaintiiTs  bill,  and 

the  said  commission  of  sequestration  issued 

against  the  said  Count  S. :  An  affidavit  of  the 

service  of  the  said  subpoena  for  the  said  Count 

to  appear  to  and  answer  the  PlaintiflTs  said  bill ; 

A  translation  of  an  exhibt  marked  T.  No.  2,  pur- 

^  porting  to  be  a  true  translation  of  the  said  ante- 

*'  nnptial  contract  between  the  said  Defendant 

and  the  Plaintiff,  dated,  &c. ;  A  translation  of 

an  exhibit,  marked  T.  No.  S.  purporting  to  be  a 

true  copy  of  the  said  sentence  of  the  Court  of 

^  Hollaiid,  for  confirming  the  said  agreement  of 

^  separation^  &c. ;    A  translation  of  an  exhibit, 

^  marked  T.  No.  4,  purporting  to  be  a  true  trans- 

^  lation  of  the  Plamtiff*s  said  petition  to  the  Court 

^  of  Holland,  and  the  Order  of  the  said  Court, 

^  dated,  &c.  being  now  produced  and  read,  &c. 

^  &c..    His  Lordship,  as  between  the  Plaintiff  and 

^  the  Defendants,  the  S.  S.  Company,  doth  De- 

^  dare,  that  the  said  O.  S.  S.  Annuities  in  question 

'*  in  this  cause,  ought  to  be  considered  as  part  of 

^  the  personal  estate  of  the  Plaintiff,  setded  by 

*  her   said    marriage  agreement,  dated  at    the 

"^  Hague  the.  88th  day  of  December,  1742,  to  her 

""  separate  use>  free  from  the  intermeddling  of  the    [  175  ] 

"*  Defendant  the  Count  de  S.  her  husbimd,  and 

doth 


<c 


(C 
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Vambssbn  "  doth  order  and  decre*,  that  the  said  Defendants^ 
E.L^^ANY,  "  t*^e  S.  S.  Company,  do  pay  to  the  Plaintiff,  or 
Feb.24^  1749-50  <^  such  person  or  persons  as  she  shall  appoint,  the 

*^  dividends  that  have  accrued,  or  shall  accme, 
^-  due  on  the  said  O.  S«  S.  Annuities ;  and  permit 
the  said  O.  S.  S.  Annuities  to  be  transferred  by 
her^  or  such  person  as  she  shall  authorize  for 
that  purpose,  at  her  will  and  pleasure,"  &c. 
Reg.  Lib. 


VOL.  I.  Aston  versus  Aston,  Feb.  26,  1749-50. 

P^?396.  {Jieg .  Lib.  1 748.  J.  fol.  433.) 

Notes  and  Observations. 

Jointress  having  ''  NOTWITHSTANDING  what  Lord  Mordwicke  is  re- 
given  leave  to  ported  to  say  pi  396,  as  to  there  being  ^^  no  judicial 
the  next  m  re-    a  determination  unto  whom  timber  blown  down, 

mainder  for  life^  ' 

without  im-  ^^  or  cut  by  a  Stranger^  would  belong,"^  ^  Lord 
peachment,  &c.  Talbot  had  esspressed^  his  decided  opinion  upom  the 

the^remaindwr  P^^^  ^^  coincidence  with  thai  pf  hi& Lordship^  as 
man  in  tail  hav-  Stated  in  the  same  page ;  adding^  f*  that  it  was  so 
ing  acquiesced    «  decreed  upon  occasion  of:thefifreat  windfidLof 

and  encoura^red  o 

his  doing  so,  "  timber  ob  the  Cavendish  estat^i"  Vide  Bewitk 
thp  latter  y,  iVhUJield,  2  P.^  fV.  241 ;   »nd  ^  R.  f¥iU.^7, 

h^^^^S^  26a  See,  as  to  the  case  of  ^  Beudck  v.  miitfikid, 
injunction  from  note  (1)  to  Mv.Cox's  fifth  edition,  3  JP.  fF.26Si 
bringing  action  from  whence  it  appears,  that  the  Reporter  bad 

of  waste  against       .  ^  ,  '^f         '    .  ,     .  *^        .  ^. 

the  jointress,  mistaken  some  very  material  circumstaiices  of  it. 
Wind-feUsof  Where  the  tenant  for  life  has*  also  in  himself 
timber,  and        the  next  exiistent>estate^of  ipheritance^  siibj«ctito 

towbomthe^*'^*^^"^^^^^^^^  contingent  remainderSt  he  shall  not 

[  176  ]      take  advantage  of  his  own  wrong  in  cutting  down 

P'o-  timber ; 
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timber ;  but  tlje  Court,  will  preserve  it  for  the  be-  AhroN 
nefit  of  the  contingent  remainder-men.  Williams  arton 
V.  D.  of  Bolton,  cited  3  P.  fFi  26&,  note.  Feb.26,i7«-50 

So^  Ukewise,  whether  timber  is  cut  down  by  a 

combination  between  the  tenant  for  life  and  the  fo'n^.'^^enants 
person  who  has  the  next  vested  estate  of  inherit-  for  hie, 
ance-  See  3  mod,  400;  3  Atk.  210,  211 ;  etvide  Remainder. 
Garth  v.  Cotton,  1  Ves.  524,  646,  &c. ;    and  in  "^°' 
Stansfield  v.  Habergham,  10  Ves.  278,  279. 


Cocking  versus  Pratt,  March  7, 1749-50.        VOL.  I. 
{Reg.  Lib.  1748.  A.fol.  287.)  P^?400. 

Notes  and  Observations. 

•  (1)  The  bill  (inter  alia)  alleged,  that  the  De""  Relief  against 
fendaat,  who,  as  administratrix,  ought  to  have  agreement 
accounted  with  her  daughter  for  two*thirds  of  the  misconcep^tion 
intestate's  effects,  concealed  the  amount  thereof  of  right. 
from  her,  and  gave  her  no  account  of  several  Agreement  as 
large  sums  out  on  mortgage,  &c.  to  the  an^ount  of  Spi^on^**°" 
9000/. ;  and  that  such  part  of  the  effects  as  was  estate  set  aside^ 
valued .  by  the  Defendant  was   greatly  under-  g  ^^^  ^^l' 
vahied. ;  and  that  the  Defendant,  pretending  great  app^ingmuch 
kindness  lor  her  daughter,  assured  her  she  would  greater  than 
get  in  tiie  personal  estate,  and  make  her  full  sa^  th^n^^ff  ^ 
tisfiictioD  for  her  full  share ;  and  some  time  after  the  time. 
aequainted  her  that^  in. order  the  better  to  secure 
to  her  her  two- thirds  of.  the  personal  estate ;  and 
to. pat  it  out  of  her  own  power  to  deprive  her 
thereof^  she  would  enter  into  aa  agreement  with 
\m  for  that  purpose :  and  that  about  three  months 
after  the  daughter's  attaining  21,  the  Defendant    [  177  ] 

procured 
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Cocking       procured  articles  to  be  jdraMm,  and  two  parte 

^«7iT         thereof  to  be  engrossed^  without  her  daughter*& 

Mar.7,1749-50.  perusal  or  examination ;  whereby  the  Defendant 

covenanted,  that  she  would  within  one  month 
after  the  date  thereof,  pay,  or  cause  to  be  paid^  to 
her  daughter,  the  sum  of  1000/.  to  her  own  iMe 
and  disposal ;  and  would,  within  one  month  then 
next,  or  so  soon  after  as  good  security  could  be 
found,  with  her  daughter's  approbation,  place  out 
and  settle  a  further  sum  of  1000/.  in  the  names  of 
T.  S.  and  B.  P.  upon  trust,  as  to  the  interest 
thereof,  for  her  own  use  for  life ;  and  as  to  the 
principal,  &c.  after  her  own  deatib,  in  trust,  for 
her  daughter,  her  executors,  &c.  to  be  disposed  of 
as  she  should  appoint ;  and  that  she,  the  Defend- 
ant, would  release  to  her  daughter  her  right  of 
dower,  or  thirds,  out  of  certain  copyhold  estates  : 
and  that  the  daughter  thereby  covenanted  that 
lAae  would  accept  of  the  above  considerations  in 
Sail  satisfaction  and  recompence  of  her  right  of 
two-thirds  of  tlie  personal  estate,  &c;  and  would 
release  to  her  mother  all  further  claim  therefirofm. 
One  of  which  articles,  so  engrossed  and  produced, 
was  executed  by  the  daughter,  who  wholly  de- 
pended upon,  and  trusted  in,  her  mother's  pre* 
tended  kindness  and  aflfection,  &c.  &c.  mtbout 
knowing  the  true  value  of  hef  father's  personal 
estate,  or  having  any  account  thereof,  &c«  Hiat 
the  Defendant  not  only  refused  to  pay  her  daughter 
die  1000/.  in  money  until  aiter  her  intermarriage,, 
but  had  refused  to  settle  the  further  stipulated  sum 
of  1000/.  and  to  release  her  dower ;  and  had  re- 
fused to  discover  the  particulars  of  the  pensKmeJ 
r  178  1  ^^^^9  ^'  That  the  Defendant,  after  the  execu- 
tion of  the  articles,  carried  it  very  unkindly  to  her 

daughter. 
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daughter,  and   married  one  Pratt,  and  left  her      Cockiko 
daughter  to  shift  for  herself,  and  refused  to  pay        p^'^, 
any  money  for  her  subsistence.    That  soon  after  Mar .7,1749-60. 
the  PlaintifTs  marriage  with  the  daughter,  they 
both  applied  to  the  Defendant  for  an  inventory 
and  account,  &c.  that  they  might  be  satisfied  for 
two-thirds  of  the  clear  amount.     That  the  De- 
fendant afterwards  paid  to  the  Plaintiff  and  his 
wife  1000/.  and  promised  to  give  them  an  inven- 
tory and  account,  &c.  and  pay  them  two-thirds  of 
the  real  value  thereof.    That  the  Plaintiff,  since 
his  wife^s  death,  likewise  had  applied  for  such  in- 
ventory and  account,  and  to  be  paid  two-thirds, 
&c.  &€.    The  Plaintiff  then  chained,  that  there 
was  a  recital  in  the  Defendant's  marriage  articles 
with  Pratt  J  that  she,  the  Defendant,  was  entitled 
in   her  own  right,  to  a  personal  estate   to  the 
amount  of  1000/.  and  upwards,  over  and  above 
the  part  or  share  of  her  daughter,   being  two- 
thirds  of  his  personal  estate,  he  dying  intestate ; 
whereby  it  was  evident,  that  the  personal  estate 
amounted  to  3000/.  at  the  least ;  whereas,  by  the 
articles,  only  1000/.  was  allowed  to  the  Plaintiff's 
wife  in  present,  and  the  Defendant  had  taken  to 
herself  the  interest  of  the  1000/.  mentioned  in  the 
second  instance,  during  her  life,  which  ought  to 
have  been  immediately  paid  to  Ihe  Plaintiff's  wife, 
supposing    the   intestate   had   died   worth  only 
30()0/. ;  and  that  as  to  the  release  of  dower,  the 
yearly  rent  of  all  the  copyhold  premises  was  not 
30/. ;  and  that  she  had  not  even  performed  that 
part  of  the  articles. 

The  Defendant,  by  her  plea,  (which  had  been      [  179  ] 
allowed  on  argument)^  as  to  such  part  of  the  bill  Plea  of  jnven- 

i_^  J.    .  i».,      .  .  ,  tqry  delivered 

as  sought  any  discovery  of  the  mtestate's  personal;iciid  approved, 

estate,  •»* 
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Cocking       estate,  or  to  set  aside  the  articles,  insisted,  that  she 

Pbatt         caused  an  inventoiy  and  an  appraisement  to  be 

Mar.7, 1749-50.  taken  of  the  intestate's  estate  and  effects,  which 

appraisers  were  chosen  by  the  PlaintifTs  wife; 
iuhf^T^  and  that  afterwards  the  Defendant  delivered  such 
founded,  with-  inventory  to  her,  who  kept  the  same  till  her  mar- 
out  fraud,  &c.     Yioge  ;  and  that  such  inventory  was  a  full  and  true 

inventoiy ;   and  that  the  Plaintiff's  wife  carefully 
examined  the  same;  and,  being  thoroughly  ap- 
prized of  the  value  of  her  late  father's  personal 
estate,  she  executed  the  agreement  mentioned  in 
the  bill.  That  her  daughter  fairly  and  voluntarily 
executed  the  articles,  without  any  fraud  or  col- 
lusion of  the  Defendant ;  and  that  such  articles 
were  drawn  by  her  daughter's  desire,  and  that  she 
was  fully  apprized  thereof,  and  held  the  same,  or 
the  draft  thereof,  in  her  custody  a  month  before 
the  execution  thereof,  and  was  not  any  ways  im- 
posed upon   therein.    That  after  the  Plaintiff's 
marriage  she  paid  them  1000/.  in  pursuance  of 
the  articles.    That  the  Plaintiff,  having  accepted 
a  performance  of  the  agreement,  ought  not  to  be 
at  liberty  to  controvert  it;  and  that  she  was  willing 
to  perform  the  other  parts  of  the  agreement  which 
were  to  be  performed  by  her ;  and  that  the  pro- 
vision made  by  the  articles  for  the  Plaintiff's  wife 
were  more  beneficial  to   her,   and  amounted  to 
more  than  her  two-thirds  of  the  personal  estate 
would  have  done.    That  having  made  the  agree- 
ment, she  did  not  keep  any  account  of  the  per- 
sonal estate,  and  she  apprehended  the  Plaintiff 
[  180  1    was  not  entitled  thereto.     The  Defendant  put  in 
an  answer  likewise  relative  to  the  copyholds,  &c. 
She  afterwards  put  in  a  second  answer,  setting 
forth  the  inventory  and  appraisement,  and  an  ac- 
count 
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count  of  her  disbursements,  by  way  of  schedule.       ^l""^^ 
And  she  admitted  having  put  out  to  intei-est,  un-        p^^^^ 
known  to  her  husband,  a  sum  of  200/. ;  and  she  Mar.7,i749^«- 
said,  that  the  Plaintiff's  wife  was  privy  to  such 
transaction. 

The  Decree  was  as  stated  in  the  Report.     Reg. 
Lib. 


LoNGUBT  verms  Scawen,  VOL.  I. 

March  10,  1749-50. 

{Reg.  Lib.  1749.  B.fol.  130.) 


Page  402. 


Notes  and  Observations. 

The  bill  was  filed  by  the  testator^s  surviving  Grant  of  anuui- 

executor,  &c.  against  the  surviving  trustee  of  the  *»<^s  during  life 

two  terms  of  years,  and  the  testator's  heii-s  at  law.  jJi  gatis^ti^' 

The  Decree  declared,  that  the  annuities  were  and  discharge 

redeemable,  and  ou^ht,  in  a  Court  of  Equity,  to  «fa^e^»^^ 

-  -jj  *..  •!  fi^nintor  not  to 

be  considerea  as  part  of  the  testators  personal  be  liable  person- 
estate,  &C.  ally,  but  reserv- 

O.^  V.  CW«.<ry,  stated  page  404,  b  also  i^^L^^ 
m  2  Ath.  366.    "  The  facts  of  this  case  are  very  redeem  the  an- 
"fairly  stated  in  Athins,  but  the  judgment  is  "uities    Held 

tt       iL  i_i     t.   XX         •  .      m^r       r    11     f  •  •*  part  of  the. per- 

probably  better  given  m  Mr.  JoddreVs  notes,    sonal  estate  of 
Per  Lord\B/ifoi?,  C.  10  Fes.  616.  the graniiee,  and 

similar  to  the- 
case  of  Welsb 
mortgages. 

1^ 


Brown 
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[181] 

VOL.  I. 

^— V— <      Brown  versus  Phing,  March M^  1749-50. 
Page  407. 
^  {Reg.  Lib.  1749.  A.fol.  423.) 

Notes  and  03servations. 
Undue  influence      (*)  ^H^^  P^^^'  appears  Only  in  R.  L. 

and  misrepre- 
sentation.-—'Solicitor  in  a  cause  charged  with  interest  on  money  directed  to 
be  laid  out  for  an  infant's  benefit^  notwithstanding  a  deed  from  the  grand- 
mother giving  other  monies  in  trust  for  the  infant^  and  directing  that  he  should 
not  be  BO  chargeable.  Stated  acconnts  set  aside ;  the  items  lieing  very  grosst 
and  the  settlement  obtained  from  a  person  just  come  of  age  under  a  misrepre- 
sentation. Bond  obtained  from  the  input's  grandmother  for  the  amount  of 
bill  of  fees  and  disbursements^  directed  to  stand  as  a  security  for  monies  justly 
due  on  account,  and  the  hill  ordered  to  be  tailed  (L). 


Page  409.  Wright  versus  Weight^ 

s.c.ives.326.  Mar  cA  15,  1 749.5a 

^^>  {Reg  Lib.  1 749.  B.fol.  2734 

Notes  and  Observations. 

Devise  of  Umd        (1)  This  is  the  same  case  which  is  entered 
on  contingency  anonymously  in  1  Ves.  326 ;  as  to  which,  vide  the 

hi$  k^irt."  Rb'  ^^'®*  antea,  158 ;  from  whence  it  appears,   that 

bert,  before  the  the  Plaintiff,  having  obtmned  the  Decree  now  re» 

contingen^^^  versed,  which  he  was  doubtful  of  supporting,  had 

reys  "  aU  his  enrolled  it  too  rapidly, 

right/title,  (3)  The  bill  was  filed  by  the  heir  of  Robert, 

claim,  and  dcf-  •      .   ^^  ^i  i  « 

mand"  (2)         against  ixeorge,  the  younger  son,  unto  whom  the 

therein,  by         Conveyance  had  been  made. 

deed,  to  his  (3)  The  cause  came  before  the  Court  by  way 

younger  son«  1*111^*  /•    ■      «^   n    «       .         ,  • 

and  his  heirs,  as  of  appeal,  the  Master  of  the  Rolls  having  decreed 

a  proFision,  and  in  favour  of  the  Plaintiff.    The  Decree  was  re- 

^-  versed, 
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versed,  and  the  bill  dismissed  with  costs.    Reg.       Wright 
Lib.     Vide  1  Ves.  326,  et  antea  158.  Wri^t, 

After  the  words  of  the  will  stated  in  Mr.  Veseifs  Mar.  15,1749.50 
Report,  p.  409,    limiting    the    interest    of  the 
daughters  marrying  without  consent  to  a  lifeestate,  JlJJ'ency^^^p^-" 
the  will  proceeded  thus :  "  And  then,  or  if  either  pening.  Ro- 
of them  should  die,  his  son  Robert  should  take  ^Jj^^^/''/^^ 
it,"  &c.  (as  in  the  Report).     He  then  devised  a  this  against  his 
rent  charge  of  20/.  per  annum  for  life,  to  such    Other's  act. 
dangliter  as  should  marry  without  consent  as  *r^?/^°'*"*^ 
afwesaid.  It  appears  also  that  the  testator  made 
a  codicil  to  his  will,  whereby,  ^*  in  order  that  his 
two  m^den  daughters  S.  and  M.  might  have 
something  to  dispose  of  in  case  they  or  either  of 
them  should  die  unmarried,  he  gave  to  either  of 
them  that  should  first  die  unmarried  and  their 
heirs  and  assigns,  his  meadow  in  D.  to  be  dis-^ 
posed  of  as  she  should  think  fit ;  and  if  they  both 
died  immarried,  he  gave  to  which  of  them  should 
die  last,  his  meadow  in  I.  H.  &c.  to  her  and  her 
heirs."    Reg.  Lib. 

Tlie  petition  of  appeal  stated  (inter  alia)^  that  f  182  J 
Uiihert  had  provided  for  the  Plaintifi^,  his  eldest 
son,  by  conveying  to  him,  on  his  marriage,  all  his 
real  estate,  of  which  he,  Robert^  was  tenant  for 
lifi^  reserving  only  a  small  annuity  thereout  for 
his  life;  and  that  the  Defendant,  who  was  his 
only  younger  smi,  was  unprovided  for,  except  by 
the  c(mveyance  in  question.  The  main  gravamen 
insisted  upon  by  that  Petition  was,  *^  for  that  the 
^  premises  in  dispute,  under  the  contingencies  in 
"  the  will  of  the  testator,  were  by  Robert  con- 
"  veyed  to  the  Defendant,  his  younger  son,  as  a 
^jromsionfor  him^  &c.  &c.     R.  L. 

0  Hobson 
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WBI6HT  Hohson  V.  TVwor,  qit.  p.  410,  waa  decided  by 

\VRmHT,       ^"^  Macclesfield,  2  P.  W.  191. 
Mfir.l5,i749-M.     Bechiey  v.  Newland,  cit  ibid,  is  in  2.  P.  ^• 

182. 

Harvey  v.  Harvey,  cit.  ibid,  is  in  jffani.  CA^ 
iicp.  109. 


VOL.  I.  Attorney  General  wrsus  Scott, 

P^^3.  February  23,  1749-50. 

Notes  and  Observations* 
Presentation  to       The  case  Cited  of  Attemey  General  y.  Foley ^ 
Twem -five       ^^  ^^^'  ^  ^  ^^'  ^^'  ^^  reported  7  Br9. 

trustees  were  to   P-  ^'  24^^  OCfeVO  edit. 

meet,  and  to  Atlomey  O^fneral  v.  Detveu,  cited  p.  419,  is  i« 

present  and  n  jifh  0^^ 

ekct  a  clergy-     ^  -^^'^-  -^*^' 

mail'— one  dies ; 

the  rest  ere  equally  divided  ;  half  behig  in  &vour  of  A.  the  fest  roting  for  B. 

Upon  tli«  death  of  the  supporters  of  the  latter,  the  friends  of  A.  naeet  and  «igi» 

a  prteentJE^ion  for  htm.    This  Is  void  at  Law,  aiitd  ciannot  be  supported  in  Equity. 

There  should  haVe  been  a  di$tinet  notice  for  the  mMing  frfail.  A  dllneeClaft 
that  the  trustees  should  meet  for  such  pui^pose  '*  wit f^  four  months"  from  tbe 
death  of  an  incumbent,  does  not  prevent  their  meeting  after  that  Ume. 

Trustees  cannot  make  proxies  to  rote  in  stidi  a  p(?rsonal  trust  as  the  above; 
though  if  a  choice  were  regularly  made  at  a  proper  meeting,  thcf  might  for  the 
mere  purpose  of  signing  the  presentation. 

Disusage  evidence  of  abandonment  iy  consent,  a^  to  part  of  a  consthtitioii^ 
which  arose  from  (omeni^ 


AVELYN 
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AvELYN  verstis  Ward,  March  19,  1749-50.     T  ^^  ] 

VOL.  I. 

(Reg.  Lib.  1749.  ^./ol.  286.)  Pa^TIio. 

Notes  and  Observations. 

(1)  The  third  edition  refers  to  3  Lev.  125,  2  l>evi8ee,on  con. 
Str.  1092.    Feame  400.    Doug.  63.    1  fFils.  107.  ShJSd*''' 
3  Burr.  1624.  /^orr.  44.  3Atk.  315.  overioanot^ 

Et  vide  Thellusson  v.  fVoodford^  4  f^e*.  227 ;  ^^  ^«  ^^^  "<>* 
and  Mr.  fiargrai;e  .  argument.  &™oXs  " 

Jones  Y.  fVestcomb,  cited  page  421,  is  in  Prec.  after  testator's 
Ch.  316,  and  1  Eq.  Ah.  255.    As  to  Andreivs  v.  f^\eltato?f  ^ 
Fulhamy  eit.  ibid,  vide  1  ^i/i.  107.  3  Burr.  1624.  Ufe-tiine,  the 
Fonnereau  v.  Fonnereauy  eit.  ibid,  is  in  3  -4/Ar.  315.  devisee  over 
As  to  Gulliver  v.  Wicket,  eit.  ibid,  vide  1  IVils.  stead  of  ^c°^ir 
105.     Townsendv.  Ashe,  eit.  p.  422,  in  in  3  Atk.  at  law.    This 

3gg  being  a  condi- 

-  *  _.  tional  Hmitifcw 

It  should  be  observed,  that  the  case  of  Davis  v.  tion,  and  not  a 
NortoHy  2  P.  IV.  commented  on  in  note  to  the  ^^"ct  condition. 
third  edit,  of  Mr.   Vesejfs  Reports    (the  Irish  ^  ^ 
edition)  p.  422,  was  said  by  Lord  ThurUm  C.  to  be 
ioisoonceived  by  the  Reporter  from  beginning  to 
end,  and  was  no  authority  for  any  one  point ;  and 
also,  that  all  the  remainders  were  vested,  and      [  184  ] 
should  have  taken  place.    See  3  Bro.  397. 

(2)  One  of  the  bequests  in  the  principal  case  Specific  legacies 
was  of  "  2000/.  in  the  stock  or  funds,  commonly  o*  stock,  et  e 

"  called  S.  S.  Annuities,  to  trustees,  in  trust,  to  ''^"^*  ^^^ 
"  pay  the  produce  thereof  to  the  use  of  the  De- 
"  fendant  F.  W.  for  life  ;  and  after  her  decease  to 
"  retain  1000/,  part  thereof,  in  trust,  for  his  niece, 
"the  Plaintiff  F.  A.   and  to  pay  the  dividends 

o  2  **  thereof 
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AvBLYN        a  thereof  to  her  durine:  her  coverture ;  and  after 

Ward,        "  such  covertUTC  '  to  transfer^  to  her  the  1000/- 

Mar.ioA74WK>  «  if  Hying ;  and  if  dead,  as  she  should  appoint, 

^^  &c.     The  remmning  1000/.  part  of  the  said 

^^  2000/.  the  testator  gave,  after  the  death  of  his 

"  sister,  to  others.** 

Another  bequest  was  ^^  1200/  of  the  stocky 
called  S.  S.  Annuity  Stoch,  in  trust,  for  the  sole 
use  of  the  Plaintiff  F.  AT  subject  to  certain 

trusts  and  appointment,  before-mentioned  in  his 

will  as  to  other  bequests.     A.  L. 

Ashton  V.  Ashton^  cit.  page  404^  405,  is  in  Ca. 

T.  Talk.  152,  and  3  P.  W.  384. 
Partridge  v.  Partridge,  cit.  p.  426,  is  in  Ca.  T. 

Talb.  226. 


it 


C  185 

VOL.  i.       Plum  ME  R  versus  May,  March  %%  1749-50. 

Page  426.  (Reg.  Lib.  1749.  B.  fol.  260.) 

Notes  and  Observations. 

A  mere  witness       (1)  See,  however,    Fenton  V.  Hughes,    7  Fes. 
cannot  be  made  287 ;  et  per  Lord  Eldon  C.  in  that  case,  ibid.  289, 

a  Defendant  for  qua 
discovery  of        '^^^. 

what  he  is  ex-        There  is  no  further  entry  in  Reg.  Lib.   than 
aniinable  to  j      tjjat  the  demurrer  was  over-ruled. 

^S^' If  the      (2)  See  7  Fe..  290. 

bill  charges  he 
is  interested^ 

the  Defendant  must  plead  and  support  it  by  an  answer  denying  that  allega- 
tion;  and  cannot  demur.  (1) 

A  party  cannot  examine  his  own  witness  upon  a  voir  dire.  (2) 


4>f  Francis  Vtsey,  Sen.  Id7 


VOL.  I. 

Page  427. 


€1 
(C 


Stafleton  versus  Con  way,- 
March  30,  1750. 

{Reg.  Uh.  1749,  A.fol.  584.) 

Notes  and  Observations. 

{l>  As  to  the  fii^t  pointy  the  Court  declared^  Money  charged 
*'  that  by  the  true  construction  of  the  trust  of  the  ^°  »?  f  ^)^> 

Prievis  held  to 

term  of  three  hundred  years,  the  said  sum  of  carry  only  En^- 
2000/.  ought  to  carry  interest  only  after  the  rate  Oth  interest,  (i) 
^<^f5l.perceni.pe.'annumr  '^^'^^ 

■  UpcHi  the  general  question  of  West  India  In*  favour  of  w. 
terest,  see  Raj/mond  v.  Brodhelt^  5  Ves.  199,  and  ^J  J-^u" 
Bourke  v*  Ricketts,  10  Fes.  330, 331,  &c.  bequesto^  a 

The  annuity  mentioned  at  the  end  of  the  Re-  larger  sum  to 
port,  was  of  500/.  per  annum,  payable  quarterly,  children*^*^ 
and  was  granted  by  a  deed,  in  which  it  was  de-  testatrix^m^^pof- 
clared  to  be  in  lieu  of  interest,  upon  a  principal       [  ^^^  ] 
«um  of  11,000/.  thereby  secured.  -   Z^tltZu, 

TPhere  were  other  questions  in  the  cause ;  one  of  the  charge,  ai- 
the»  was,  whether  the  above-mentioned  sum  of  though  it  was 
2000/.  which  wais  charged  in  favour  of  Sir  Wil-  decreed  ^t  no 
Uam^    upcm    the    inheritance    of  Lady  Frances  more  should  be 
St^letoH,  his  mother,  should  not  be  deemed  as  ^^bf^ttT- 
part  of  a  sum  of  3000/.  given  by  her  will  tp'  Sir  ed.  Plate  passes 
WiUtawts  grand-children.     Sir  fFiUiamh€Ld  died,  ^^f  «  Request 

Lady  Prances',  by  her  will,  declared  "  her  ip-  ^oods:' 
"  tention  was,  that  the  3000/.  [before]  given  to 
**  her  gr^id-cMldren,  the  younger  children  of  Sir 
**  IVUliam,  should  be  accounted  for  payment  of 
*"  the  sum  of  2000/.  charged  on  the  plantation 
"at  Nevis,  and  p&yahle  to  her  said  grand- 
''thildrenr 

The 
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Staplbton         Tiie  Plaintiffs,  who  were  Lady  Frances  s  eo- 

Cowway.      heirs,   "  insisted,  that  in  ease  the  2000/.  payable 

March  80,1750.  to  Sir  fVilliam  at  21  years,  chargeable  on  the 

Nevis  Plantation  (the  inheritance  of  Lady  Fran- 
ces) y  were  taken  to  be  part  of  Sir  tVilliawLs  per- 
sonal estate;  then  the  3000/.  given  by  the  will  of 
Lady  Frances  to  the  younger  children  of  Sir 
fVilliamj  ought  to  sink,  and  not  be  raised ;  or, 
in  case  it  were,  that  part  ought  to  be  psdd  to  the 
Plaintiffs. 

The  Decree  declared,  that  "  it  appeared  to  have 
"  been  the  intention  of  Lady  Francei  Stapleton, 
"  in  her  will,  to  comprehend  and  include  the 
''  2000/.  and  interest,  in  the  legacy  of  3000/.  and 
^'  interest j  so  given ;  and  that  no  more  than  the 
'^  said  3000/.  and  interest,  should  be  answered  out 
"  of  her  estate  ;**  and  therefore  ordered,  that  **  so 
^^  much  as  the  Master  should  find  due  for  the 
[  187  ]  ''  2000/.  and  interest,  should  be  deducted  out  of 
^^  so  much  as  should  be  found  due  for  the  3000/. 
^  and  interest,  and  paid  to  Sir  fV.^s  personal  re- 
^'  presentative ;  and  that  the  residue  of  the  9000/. 
^^  and  interest  should  be  divided  between  the  sur- 
^  viving  youngw  children  of  Sir  ffUliam,  and 
"  the  representative  of  another  of  them  who  had 
«  died.'' 

Another  question  was,  whether  plate  passed 
under  a  bequest  of  household  goods  and  furniture, 

which  should  be  at  the  testatrix's  house,  at  A.  at 
her  death : 

And  the  Court  declared,  ^'  that  such  platie 
^^  passed  as  was  commonly  used  in  the  testatrix's 
"  dwelling-house  at  A.  at  the  time  of  her  death." 
Reg.  Lib.  Vide  2  Roper  on  Legacies^  239. 

The  Editor  has  searched  the  Registrar's  books 

for 


of  Francis  Venejf^  Sen.  WO 

fiwr  the  spaoe  of  ten  years^  in  hopes  of  finding,  thd      S^-afwton 
question  of  interest  upon  the  arreus  of  the  annuity      Coir^r, 
decided^  but  without  success.     He  found  never-  March  30,i7po. 
thelesB,  that  upon  the  cause  coming  on  for  farther 
directions,  the  Master  was  directed  to  revise  his 
Report.    R^.Lib.\n%B.foim. 

It  seems^  however,  that  the  further  agitatioii  of 
this  question  must  have  been  tendered  unneces- 
sary ;  since  the  Editor  finds  that  certain  variations 
were  made  in  the  original  Decree,  in  oonsequence 
of  a  Petition  of  Re*hearing  relative  (mter  alia)  to 
the  application  of  the  above-mentianed  arrears ; 
after  which  there  appears  the  following  clause; 
m%.  ^But  the  Defendants  are  to  pay  to  the 
"^  Plaintiffs  the  sum  of  20/.  in  satisfiaction  of  their 
"  costs  <tf  so  much  of  the  proceedings  before  the 
"  Master  as  are  become  useless  by  the  directions  ^  ,  ^^  -» 
"  herein-before  given."  Reg.  Lib.  1763,  B.  fol.  L  ^^  J 
1»,  131. 

As  to  there  being  no  interest  given  upon  arrears 
of  annuities,  see  D.  Bedjwd  v.  Cokey  2  Ves.  117, 
ef  foitea^  398,  and  the  notes  on  Morris  v,  DiUmg- 
hm,  fl  Fes.  l7o,  po$iea  (820) ;  also  2  Fes.  jun. 
163, 164, 166, 167. 


Verwey  versus  Vernby,  April  2, 1750.         VOL.  I. 
(Reg.  lib.  1749.  B.fol  262.)  pij^?4M. 

Notes  and  Observations.  s.  c.  Amb.  as. 

This  case  was  determined  on  consent*    Vide  Leasehold  inte- 
Amh.  48 ;  and  9  Feseyy  557.  re^.— Cwitri- 

The   mle   determined  by  Lord  Hardmc^ie  as  5;S?S„^^^^ 

to  rfnewai.  (1) 
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Vernst       to  tenant  for  life  contributing  one-third  of  the 
Vbbmy       <5harge8  on  a  renewal,  does  not  now  prevail 
Apra2, 1750.       Where  no  inference  is  to  be  collected  from  ^ 

will  under  which  the   successive    bequests  are 
itento^2)"  ^^  token,  an  apportionment  is  to  be  made  according 

to  the  ben^t  acttmlly  taken  by  the  parties ;  the 

tenant  for  life  keeping  down  the  interest.    Vide 

Nightingale  v.  Lawson,  1   Bro.  440.    Stone  v« 

Theed,  2  Bro.  448.     IVhite  v.  fVhite,  4  Ves:  24, 

33.    Affirmed  on  Appeal  by  Lord  Eldon  C.  9  Ves. 

554,  quod  vide.     Sed  vide  ibid.  560. 

No  contribu-         Notwithstanding  the  above,  it  may  be  observed, 

tionfroman       that  in  the  case  of  an  annuity  for  life  given  out 

annuitant  for      of  a  leasehold  renewal  interest,  the  annuitant  is 

hold^renewable"  ^*^'  bound  to  contribute.    Vide  Maxwell  v.  Ashe^  \ 

interests.  Bro.  444  (note) ;  and  7  Fes.  184 ;   and  Moo(fy  v. 

Matthews,  7  Ves.  174. 
r  igQ  -1  (2)  As  to  the  point  of  revocation ;  the  estate 

Revocation  (2).  ^^  devised  by  the  will  as  follows :    "  I  give  my 

"  estate  at  O.  chargeable,  nevertheless,  with  my 
"  debts,  to  my  dear  wife  for  her  life ;  remainder 
*^  to  my  son,  in  tail  general  f  with  other  remain- 
ders over.  But  the  testator,  by  a  codicil,  devised 
^^  his  rectory,  &c.  and  all  his  lands,  tenemente^ 
"  &c.  which  he  held  in  fee  simple  in  Great  Britain, 
*^  to  H.  his  heirs  and  assigns,  upon  trust,  by  mort- 
^^  g^6  or  sale  thereof,  to  raise  such  money  as 
^'  shouli^  be  necessary  for  the  more  easy  and  effec- 
^*  tual  payment  of  his  debts." 

It  appears  that  a  question  was  made  at  the 

hearing  of  this  cause,  whether  the  codicil  did  not 

amount  in  Equity  to  a  revocation  of  the  devise  in 

the  will,  as  to  the  estate  at  O. 

Revocation,bya      The  Court  declared,  "that  the  codicil  was  in 

codicU  directing  «  Equity  a  revocation  of  the  devise,  so  for  only  as 

to 
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**  to  enable  H.  the  trustee^  to  mortgage  or  sell  the       Vebniy 
^'same  to  raise  money  for  the  more  easy  and      v^iJ^ 
^^efiectual  payment  of  the  testator's  debts;  and   April2^i75o« 
^'  that  the  surplus  thereof  passed  by  the  devises  in 
"thewiU."    Reg.  Lih.  uU  supra.  ^to'paT'*' 

debts^  mereiy 
pro  tanio. 


£arl  of  Portsmouth  versus  Lord  VOL.  L 

Effingham,  Mat/  9>  1750.  Page430 

(Reg.  Lib.  1749.  A.  foL  668.) 

Notes  and  Observations* 

SsB  1  Ves.  30. 

AstoHapJnnsx.  Hopkins,  cit.   p-  431,  vide  1  Vide2Stra. 

Fes.  268, 269,  and  1  Jtk.  581 .  i^^^  ^^^ 

(1)  1^  upon  this  subject  generally, Mr.  Beanies' s  on  new  matter. 
Taloable  work  upon  the  Orders  in  Chancery,  pp.  ^q     ^         . 

i,  2,  &C.  legal  and  equU 

Chapman  v.  Blisset^  cit  ibid,  is  in  Forr.  145.  [  19®  J 

Narris  v.  Le  Neve,  cit.  p.  432,  is  in  3  Ath.  26,    SS^^StoTto ' 
39,  and  2  Bro.  P.  C.  73,  octavo  edit-  support  contin- 

Casbum  v.  English,  cit.  p.  433,  is  in   1  Jtk.  gent  remain- 
603.     .  '^''"• 

Hearle  v.  Greenbank,   cit.  ibid,   is  in  1  f^es. 
298. 

See  towards  the  top  of  p.  434,  as  to  the  inser-  Doty  of  trustees 
tion  of  trustees  to  preserve  contingent  remainders.  ^  p«'eserve,  &c. 
It  is  their  duty  never  to  permit  a  tenant  for  life  or 
years  to  bring  forward  a  remainder  to  himself  or 
another,  by  the  destruction  of.  that  estate.  Vide 
pei'Lord  EldonC  10  Fes.  278 ;  et  vide  Garth  y. 
Oaton,  1  Fes.  524,  546. 

See 
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E.  of  Ports-        See  page  435.    A  bill  of  review,- or  a  supple- 

"«w        mental  bill  in  nature  of  it,  to  reverse  a  Decree 

L.  Effingham^  upon  the  discovery  of  new  matter  J  must  have  the 

May  9, 1760.    previous  leave  of  the  Court ;  and  this  will  not  be 

BiU  of  review     g^^ted  but  upon  affidavit  that  the  new  matter 

on  new  matter,  could  not  be  produced  or  used,  at  the  time  when 

the  Decree  was  made. 

Vide  Mitf.  78  ;    and  Coley.  Gibson,  1  Fes.  504, 
et  postea. 


[  191  ] 
VOL.  I. 

Page  437. 

Vide  S.C.  8  Atk. 
719,  and  Amb. 
98»  upon  other 
points. 

Lands  agreed  to 
bo  purchased^ 
pass  by  general 
words  in  a  will 
such  as  "or  else- 
where.** Repub- 
lication by  a 
codicil.  (1) 

Page  443. 
Rolls. 


Potter  versus  Pott ek,  May  17,  1750. 
{Reg.  Lib.  1749.  B.fol.  547.) 

Notes  and  Obsbrvations. 

(1)  Vide  Gibson  v.  Lord  Montfort,  1  Fes.  48o\ 
2  fFbod,  366 ;  and  Piggot  v.  fVdller,  7  Ves.  98. 

Martin  v.  Savage,  cit.  p.  440,  is  in  Bam.  Ch. 
Rep.  189. 


Sansum  versus  Braggington. 
May  15  and  31,  1750- 

{Reg.  Lib.  1749.  B.foL  373.) 


Notes  and  Observations, 
a  ship  pledged       (1 )  As  to  the  liability  of  the  owners,  Sec  to  de- 

masteJ  for  «-    ™^^^^  ^^^  i-epairs  of  the  ship  ai  home,  &c.  where  no 
pences,  &c.  well  hypothecation,  vide  Buxton  v.  Snee,  \  Fes.  154^ 

hypothecated,      155^  156,  et  antea,  84. 

and  T 

In 
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In  the  principal  case,  Braggingtan  and  Pltmah'      Sansum 
were    the    sole    owners,  and  Pitman   was    the  „     ^*"* 

Master.  May  15  and  31,. 

The  vessel  was  repaired,  refitted,  and  supplied         i'^^^^* 
by  the  Plaintiff  at  Jamaica  for  her  homeward-      , ,. 

,         J  ,  and  the  port- 

wmna  voyage :  m  the  prosecution  of  which  she  owners  liable 
was  taken  by  the  French.  each  for  the 

The  bill  stated  the  circumstances,  and  the  deed  ^^''^''  ^^"'*°^- 
of  hypothecation,  alleging,  that  by  the  capture  Del  credere. 
and  c<mdemnation,  the  hypothecation  of  the  ship 
became,  as  such,  frustrated ;  and  that  the  Plaintiff,     [  192  ] 
being  deprived  of  that  additional  security,  was 
left  wholly  to  depend  on  the  Defendant  B.  and 
Pitman,  for  re-payment.    It  then  alleged,  that  B. 
and  P.  had  fully  insured  the  ship  and  freight,  and 
they  had  afterwards  recovered  the  full  amount 
from  the  underwriters :  and  it  stated,  that  Pitman 
bad  died  on  the  coast  of  Guinea.    His  representa- 
tive was  brought  before  the  Court. 

Tbe  Defendant  B.  admitted  he  had  insured  the 
ship  and  freight,  and  had  received  the  amount 
from  the  assurers ;  but  stated  it  as  2000/.  short  of 
his  interest  in  the  ship,  cargo,  and  freight.  He 
stated,  that  he  looked  upon  himself  as  not  liable 
to  pay  the  Plaintiff's  demands,  since  he  had  reason 
tobeUeve,  from  a  letter  of  Pitmariisy  that  the  Plain- 
tiff had  an  allowance  made  him  of  20/.  per  cent. 
or  more,  on  money  by  him  advanced,  in  case  he 
did  advance  any,  for  the  repairs,  &c. :  which  he 
hoped  to  prove  was  added  to  the  monies  so  ad- 
Tanced  by  him,  and  actually  made^the  considera^ 
tioQ  of  the  instrument  of  hypothecation :  and  he 
that  according  to  the  custom  of  mer- 


cbaots^  allowance  after  the  rate  of  20/.  per  cent. 
was  to  be  understood,  and  taken,  to  be  made  and 

given 
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Sansubt      given  with  intent  that  the  party  to  whom  such 

X,     ^^^  ^    allowance  is  made  should  take  the  risk  of  the  ship. 

May  15  and  31,  freight^  &c.  SO  hypothecated^  upon  himself^  and 

1750.        become^  and  be  in  the  nature  of,  an  insurer  to 

himself  for  ship^  fi*pight^  &c.  so  hypothecated;  to 

the  amount  of  the  sum  advanced. 

The  Court  declared,  ^^  that  the  demand  of  the 

*'  Plaintiff  for  the  money  advanced  or  laid  out  by 

'^  him  in  the  refitting  or  furnishing  with  provisions 

r  193  1      ^^  ^^  stores  of  the  said  ship^  ought  to  be  established 

^^  against  the  Defendants  Braggington  and  N, 
"  [^Pitman^s  administratrix],  according  to  the  pro- 
'^  portions  of  their  interest  in  the  ship ;  (that  is  to 
'^  say)  as  to  the  Defendant  A^.  as  administratrix  of 
**  J.  P.  for  one*eighth  out  of  the  assets  of  her  in- 
^^  testate ;  and  as  to  the  Defendant  B.  for  the 
"  other  seven-eighths***  And  it  was  referred  to  the 
Master  ''  to  reduce  the  PlaintiflTs  demand  from 
^^  Jamaica  currency  to  sterling  money,  and  to 
'*  charge  the  DefendaBts  B.  and  A^.  with  their  pro- 
*^  portions  thereof;  and  the  Defendant  B.  was  to 
^^  answer  what  the  Master  should  certify  wad  his 
^^  proportion  thereof:  and  the  Defendant  N.  was 
^^  to  answer  what,  &c.  out  of  her  intestate*s  assets, 
^^  as  a  simple  contract  debt,  in  a  course  of  adminis* 
^^  tration ;  and  if  she  did  not  admit  assets  she  was 
*^  to  come  to  an  account.  But  the  Master  was  to 
^^  enquire  whether  any  thing,  and  how  m\ich,  was 
^^  due  from  the  Plaintiff  for  freight  of  any  goods 
^  loaden  by  him,  or  on  his  account,  or  otherwise, 
'^  on  the  outward-bound  voyage ;  and  if  he  should 
^^  find  any  thing  so  due,  he  was  to  deduct  the  sauke 
^^  proportionably  out  of  each  part  of  the  Plaibtiflrs 
^^  demand  against  the  respective  Defendants ;  and 
"  in  case  the  Plaintiff' should  not  be  able  to  procure 

"  satisfaction 
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••'  satisfaction  far  the  one-eighth  part  of  his  debt,       Savxuu 
**  out  of  the  assets  of  the  intestate ;  then  the  De-  Braoginoton, 
^^fendant  jB.*  was  to  make  him  satisfaction  of  the  May  J5and3l^ 
"  same,  or  so  much  thereof  as  he  should  not  procure  ' 

^  satisfaction  for'"     Reg.  Lib, 


Penn  versus  Liord  Baltimorf,  VOL.  I. 


May  15,  1750. 
{Reg.  Lib.  1749.  B.fol  439.) 


NOTBS  AND  ObSBRVATIONS. 


Page  444. 


(I)  See  in  Barclay  v.  Russell,  3  Ves.  431,  &c.  Specific  per- 
and  Nabob  of  Arcot  v.  E.  /.  Company,  1  Ves.  jun.  S^'l^^e- 
371 ;  and  2  Ves.  jun.  56.  cuted  in  Eng- 

The  Court  will  relieve  as  to  the  settlement  of  J^^  concerning 

Douuci&ries  or 

£tputes,  although  it  may  afterwards  appear  that  lands  abroad, 
one  of  the  parties  had  no  title,  if  no  fraud.  W 

StapiUan  v.  Stapilton,    1  Ath.    2.     Frank  v.  iK^utiT. 
frdnk,  1  Ch.  Ca.  85.    Cann  v.  Cann,  1  P.  fV.  723, 
727. 

PuUen  y.  Ready,  2  Ath.  592,  Goilman  v.  Battin- 
m,  1  FJern.  48.  Ow^/  v.  Cory,  1  f^e*.  19.  See  2 
Fef .  284. 

(2)  See  page  454.  Process  on  a 

:,  \  ^      ^^^  .  n       *       i*  .  i«       -rx       Decree  for  pos- 

Atter  service  of  wnt  of  execution  of  a  De-  session  of  land. 
"cceefor  delivery  up  of  possession  of  lands,  the  (2) 

*  The  law  seems  now  setUed,  (contrary  to  this  part  of  the 

decisioo,  and  to  thatof  Doddington  v.  Hallet^   1  Ves.  497  :  so 

tlMl  part^inmers  are  to  be  canftidered  as  partners :  or  answerable 

/br  mare  than  their  respective  shares  and  interests.     See  the  note 

on  Boston  v.  Snee,   antea  Hi,  and  on  Doddington  v,  Hallet, 

205. 

"  Court 
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Penn  '*  Court  will  grant  an  injunction  on  a  motion  of 
L  Baltimore,  ^^  course ;  and  the  writ  of  assistance  to  the  sheriff 
May  16, 17«).  *'  IS  founded  on  it.'*    In  Huguenin  v.  Bazefy,  15 

res.  180. 

The  directions  in  the  principal  case  being  par- 
ticular, and  as  they  may  be  possibly  useful,  at  some 
time,  to  the  Profession,  the  author  has  subjoined 
them. 

The  Court  declared,  *^  that  the  articles  of  agree- 
ment were  valid  and  obligatory  upon  the  parties 
who  executed  the  same,  or  the  indorsements  there- 
upon, and  their  heirs  and  assigns ;  and  that  the 
[  195  ]      said  articles  ought  to  be  specifically  executed  and 

performed  by  and  between  the  said  parties  re- 
spectively ;   notwithstanding  that  the  several  pe- 
riods of  time  thereby  limited  for  doing  and  per- 
forming divers  matters  and  things  therein-men- 
tioned and  agreed  upon  were  elapsed ;  but  that 
the  said  articles  did  not  bind  or  prejudice  any  pre- 
rogative, property,  title,  or  interest  of  the  crown,  in 
or  to  the  terntories,  districts,  or  tracts  of  land, 
comprised  in  the  said  articles,  or  any  part  thereof; 
nor  any  estate,  right,  interest,  or  possession  of  any 
of  the  planters,  proprietors,  tenants,  or  occupiers 
of  any  lands  or  tenements  within  the  said  terri- 
tories, districts,  or  tracts  of,  in,  or  to  any  lands^ 
tenements,  or  hereditaments  lying    within    the 
same,  which  the  parties  aforesaid  had  not  a  right 
or  power,  by  virtue  of  the  respective  charters 
or  grants  under  which  they  claimed,  to  bind  or 
conclude :  and  it  was  therefore  decreed,  that  the 
said  articles,  and  the  several  matters  and  things 
therein  contained,  should  be  performed  and  car- 
ried into  execution  by  and  between  the  said  par- 
ties, and  every  of  them ;   and  to  that  end,  tJiat  the 

Plaintiffs 
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Ptaintiffs  T.  P.  and  R.  P.  the  fatfier,  in  their  owtt        ^'«nn 
fight,  and  as  standing  in  the  place  of  J.  P.  de-  j^  Baltimokb, 
oeused^  and  the  D^endant,  the  Lord  B.  should  May  16,  1760. 
respectively  J  before  the  end  of   three    calendar 
months  from  that  day,  executCy  under  their  hands 
and  seals,  two  several  proper  instruments,  appoint- 
ing and  authorizing  proper  persons,  not  more  than 
seven  on  each  side,  with  full  powers  to  the  said  seven 
persons  respectively^  or  any  three  or  more  of  them, 
for  the  actual  running,  marking,  and  laying  out 
the  part  of  a  circle,  and  the  several  lines  in  the     [196  j 
said  articles  mentioned :  and  such  commissioners 
were  to  give  due  notice  to  each  other,  and  to 
fix  and  agree  upon  a  time  or  times  to  begin  and 
piDceed  in  the  running,  marking,  and  laying  out 
the  sume.'' 

And  it  was  Airther  ordered,   ^^  that  the  same 
sboold  be  begun,  at  the  furthest,  some  time  in 
the  month  of  November  then  next,  and  be  pro- 
ceeded in  according  to  the  said  articles  ;  and  that 
the  said  lifies  should  be  marked  out  by  visible 
stones,  posts,  trees,  pillars,  buildings,  land  marks, 
ar  other  certain  boundaries,  which  might  remain 
and  continue ;  and  that  such  boundaries  should 
be  marked  on  one  side  with  the  arms  of  the  De- 
fendant the  Lord  B. ;  and  on  the  other  side,  with 
the  arms  of  the  Plaintiffs  the  Penns ;  and  that 
mxkk  lines  should  be  completely  so  run,  marked, 
and  laid  out,  on  or  before  the  last  day  of  April 
1752 ;  and  when  so  done,  that  a  true  and  exact 
plan  and  survey  thereof,  with  the  best,  and  most 
exact,  and  certain  description  that  could  be  given 
of  ihe  same,  should  be  made  up,  signed^   and 
sealed  by  the  commissioners  on  both  sides,  and 
by   their  principals,  and   be  entered  in  all  th^ 

public 
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P«N,j  public  offices  in  the  provinces  of  Maryland  wnd 
L.Balti!J^rb  P^Diwsylvania,  and  the  three  lower  counties  of 
May  15,  i75o!    Newcastle,  Kent,  and  Sussex ;  and  that  a  true  copy 

of  such  respective  instruments  for  appointing  com- 
missioners, when  prepared,  should  be  delivered  by 
the  solicitor  of  the  one  party,  to  the  solicitor  of  the 
other  party ;  and  in  case  the  parties  should  differ 
about  such  instruments,  or  either  of  them,  the 
Master  was  to  settle  the  same/*  ^^And  two 
r  1Q7  1  C|u^tions  in  particular  having  l>een  ndsed  in 
'  '       America  by  the  commissioners  formerly  appointed 

by  the  Defendant  Lord  B.  and  being  then  made 
in  the  cause ;  viz.  where  the  centre  of  the  circle, 
agreed  by  the  said  articles  to  be  drawn  about  the 
town  of  Newcastle  therein-mentioned  ought  to  be 
fixed ;  and  whether  the  said  circle  ought  to  be  of 
a  radius  or  semi-diameter  of  twelve  miles,  or  cmly 
of  a  periphery  of  twelve  miles ;  and  a  third  ques- 
tion being  also  made  in  the  cause ;  viz.  at  what 
place  the  Cape,  called  in  the  said  articles  Cape 
Hinlopen,  is  situated ;  his  Lordship  declared  he 
was  of  opinion,  that  according  to  the  true  intent 
and  construction  of  the  said  articles,  the  centre  of 
the  said  circle  ought  to  be  fixed  in  the  middle  of 
the  town  of  Newcastle,  as  near  as  the  same  could 
be  computed ;  and  that  the  said  circle  ought  to 
be  of  a  radius  or  semi-diameter  of  twelve  miles; 
and  that  Cape  Hinlopen  ought  to  be  deemed  and 
taken  to  be  situated  where  the  same  is  laid  down 
and  described  in  the  map  or  plan  annexed  to  the. 
said  articles  to  be  situated;  and  therefore  his 
lordship  further  decreed,  that  the  said  articles 
should  be  carried  into  execution  accordingly ;  and 
that  after  the  said  limits  and  boundaries  should 
be  so  set  out  and  ascertained  by  the  commis* 

sioners^ 
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siohers,  the  Plaintiffs  T.  P.  and  R.  P.  the  father,        Penn 
in  their  own  right,  and  as  standing  in  the  place  of  .     versus 
J.  P.  deceased,  and  the  Defendant  Lord  B.  should  May  i5?i75o! 
respectively  release  and  convey  to  each  other,  and 
their  heirs,  their  refipective  rights,  titles,  interests, 
powers,  prerogatives,,  claims,  demands,  and  pre- 
tensions, in  or  to  the  respective  territories,  dis- 
tricts, and  lands  severally  allotted  to  them,  ac^ 
cording  to  the  tenth  article  contained  in  the  said      [  198  J 
articles  of  agreement,  at  the  costs  and  charges  of 
the  person  or  persons  to  whom  such  release  and 
conveyance  should  be  made ;  and  the  Master  was 
to  settle  such  releases,  &c.  if  the  parties  differed, 
&c. ;  and  all  proper  parties  were  to  join,  &c.   But 
the  Decree  was  to  be  without  prejudice  to  any 
prerogative,  power,  property,  title,  or  interest  of 
bis  Majesty,  his  heirs  and  successors,  in  or  to  the 
sud  territories,  districts,  or  tracts  of  land,  or  any 
part  thereof ;   and  also  to  any  estate,  right,  in- 
terest, or  possession  of  any  of  the  planters,  &c. 
[as  before  J   And  in  case  his  Majesty^  his  heirs  or 
successors,  should  insist  upon  any  power,  title,  or 
right  whatsoever,  either  on  behalf  of  his  Majesty, 
Eis  heirs  or  successors,  or  of  any  of  his  or  their 
sabjects^  residing  in,  or  being  possessed  of,  or  in-- 
terested  in,  any  lands,  tenements,  or  heredita- 
ments, lying  within  any  of  the  said  territories, 
districts,  or  tracts  of  land,  so  as  to  binder,  obstruct, 
or  interrupt  the  effectual  execution  or  perform- 
ance of  the  said  articles,  or  any  part  thereof; 
then,  and  in  every  such  case,  any  of  the  parties 
were  to  be  at  liberty  to  apply,  from  time  to  time," 
&c.     And  his  Lordship  reserved  the  consideration 
of  any  further  or  other  directions  to  be  given  as 
between  the  Plaintiflfe  and  the  Defendant  Lord  B. 

p  and 
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and  the  Defendants  elaiining  under  tV.  B.  Esq. 
deceased,  upon  any  such  application.  The  De- 
fendant Lord  B.  was  directed  to  pay  the  Plaintiff 
his  costs  up  to  the  hearing,  as  mentioned  in  the 
li^port ;  and  further  directions»were  reserved  until 
the  time  limited  by  the  Decree  for  performance 
M  the  articles  should  be  expired,  &c.  Reg.  Lib. 
uBi  supra^  ful.  4S69  467. 


[199] 
VOI<.  I. 

Pttge  4$6. 


West  wrw5  Skipp,  May  I6,  1750. 
{Reg.  Lib.  1749.  B./ol.  519.) 

NbTBS  AND  ObSBRVATIONS. 

Tim  Master  was  also  to  enquire  ^  whetl^r  the 
*^  wtm  of  nil/.  19^.  lid.  mentioned  in  theassi^- 
^  iilent  made  by  /.  S.  officer  of  the  customs^  to 
^'  M.  S.  and  M.  H.  was  advanced,  or  paid  by  Ae 
^^  sidd  E.  S.  and  H.  M.  or  either  of  them,  or  by 
^  the  Defendants  R.  H.  or  J.  H.  and  John  Slecr^ 
^  gin,  or  any  of  them }  and  whether  the  money  so 
advanced,  was  really  and  truly  the  money  of  the 
said  E.  S.  and  M.  H.  or  either  of  them^  or  be- 
^  longing  to  the  partners,  or  to  the  said  O.  H.  and 
^  R.  H.  or  either  of  them  separately,"  &c* 


(C 


a 


Page  456.  Baker  vertus  Paine,  May  21,  175D. 

Noras  AND  OSMtltAnONS. 

Agreement.  '^'^  ^^^  referred  to  p.  457,  as  in  Mich.  174^ 

Admiision  «f      hMJojftmy.Statham^^Atk.dSS.    (tewhidi 

parol 


of  Francis  f^esey^  Sen.  811 

see  obBervations  by  Lord  Ro^sb/n  and  Lord  Eidony        Bamr 
CABro.  518,  axxd6  Fes.  325,  note.  ^^^^ 

As  to  the  points  of  law  there  noticed,  vide  also  May  21, 1760. 

in  Walker  v.  fTalker,  2  Atk.  100.     fVooUam  v,  paroUridenc*  ' 

jEfeorn,  7^e*.  211,  219,  220,  fioc.  and  Legal  y.  wheie  fraud  or 

ilfafer,  2  res.  199.  *^'^""*- 


Rook  rer^M^  Worth,  May  23, 1750.  [  200  ] 

VOL.  I. 

{Reg.  Lib.  1 749.  B.  fol.  61 1 .)  ^-v— ^ 

Page  460. 

Notes  and  Observations. 

A  sam  of  96/. 

(1)  It  was  declared  "that  the  house  admitted  paid  to  guardian 

*  in  the  pleadings  of  the  cause  to  have  been  burnt  fj^^^%i 
^  down^  being  a  copyhold  estate  in  tail,  and  the  for  rebuilding 
""  tenant  in  tail  dying  during  his  infancy,  the  ^^^^^^jji^^t 
^  Plaintiffs  and  the  Defendant  R.  C.  as  issue  in  had  been  burnt 
**  tdl,  are  entitled  to  have  a  reasonable  proportion  down,but  which 

*  of  tiie  sum  of  96/.  (which  was  allotted  and  paid  ^  appUed 

*'  for  such  loss)  paid  to  them  in  order  to  the  re-  during  the  in- 
"iMulding  of  the  said  copyhold  house  so  burnt  ^^lio^l't^^^^^ 
^  down ;  and  that  under  the  circumstances  of  the  succeeding 
^  case,  the  sum  of  80/.  ought  to  be  considered  as  remainder-man 
^  such  reasonable  proportion."    And  decreed,  that  J^  ^deductionj4 
Worth  and  his  wife  should  pay  the  same,  &c.  of  interest  upon 
But  in  case  Wartli  and  his  wife  should  giv^  the  Vh^TtheTw* 
Plaintiffs  any  further  trouble,  the  Plaintiffs  were  was  computed. 
to  be  at  liberty  to  apply  to  the  Court  for  their  (i) 
eoste.    Reg.  Lib.  h'd'toSg 

(2)  As  to  the  interest  of  infant  tenants  in  tail,  to  the  personal 
and  questions  arising  thereon,  vide  Ware  v.  Pol-  representatives 
aU,  11  res.  Jun-  257, 274,  &c.  &c.  Uon  fwX^Ms 

p2  As  of 
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Rook 

versus 

Worth, 

May  23, 1760. 

of  the  rents  and 
profits  sustain- 
ed by  the  m- 
fant,  who  could 
not  alien.  (2) 
Questions  as  to 
infant  tenants 
in  tail. 

VOL.  I. 
Page  462. 


As  to  the  Court's  maintaining  the  real  or  per- 
sonal estates  of  infants  in  statu  quo,  as  mentioned 
in  p.  461,  vide  1  Atk.  480.  Witter  v.  Witter,  3 
P.  W.  99, 100.  11  Fes.  257, 278 ;  and  the  Countess 
of  Shrewsbury/  v.  E.  of  Shrewsbury,  1  Ves.  Jan. 
227. 


Plea  to 
jurisdiction. 


Green*  versus  Rutherforth, 
3fay23, 1750,  etpostea. 

(Reg.  Lib.  1749.  A.  fol.  396.) 

Notes  and  OssERyATioNS. 

It  appears  from  the  Registrar's  Book,  that  about 
a  month  after  the  over-ruling  of  the  plea,  as 
mentioned  at  the  end  of  the  report,  p.  475,  Dr./t 
not  only  acquiesced  in  the  opinion  of  the  Court  as 
to  the  plea :  but  having  signified  to  the  Plaintiflf 
that  he  would  not  give  him  any  further  trouble  in 
the  cause,  the  Court,  on  his  consent,  ordered  him 
forthwith  to  deliver  up  to  the  Master,  &c.  of  St. 
Johfis  College  the  presentation  obtained  by  him 
from  them,  &c. ;  and  ordered  the  said  Master,  &c. 
of  St.  JohrCs  College  thereupon,  forthwith  to  pre- 
sent the  Plaintiflf,  &c.    Reg.  Lib.  ubi  supra. 


Page  476. 


Anonymous,  Jufie  15, 1750. 

Notes  and  Observations. 

This  motion  is  entered  in  the  minute  book  as 
on  the  part  of  the  "  Dean  of  Durham." 

Amsbury 
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[  202  ] 
AiiSBURY  versus  Brown,  June  16,  1750.         VOL.  I. 

{Reg.  Lib.  1749.  A.fol  591.)  Pag®  477, 

^      ^  ^  /  Husband  of  te- 

nant in  tail 

Notes  and  Observations.  takes  in  a  mort- 

gage^  and  is  in 

(1)  Vide   Kirkham  v.   Smithy  1   Ves.  258,  et  receipt  of  the 

i      TOO  rents  and 

(w/ea  1A5.  profits. 

(2)  Sarjeson  v.  Cruise^  cited  p.  477,  is  S.  C.  On  a  bm  to  re- 
with  Sergesm  v.  *Sea/y,  2  ^/Ar.  412;   vide  also  y^^g^oner 
ibid.  p.  413,  note  (2),  and  ibid.  p.  416,  andjnote.  after  the  wife's 
Also  Revell  v.  Watkinson,  1  Ves.  93,  et  antea  66.  J^^ido'^ed  to 

(3)  Exoneration  of  personaltjf  from  debts,  &c.  the  husband 
must  take  place  in  consequence  either  of  an  ex-  during  his  wife's 
press  declaration  in  writing,  or  of  a-  plain   and  as  to  tewint  for 
necessary  implication.    Vide  1  Roper  on  Legacies,  life  keeping 

277,  &C.      Et  vide  ibid,  257,  &C.  down  the  inte- 

rest of  an  in- 
cumbrance. (2) 
Real  estate  ren- 
m  dered  by  a  tes- 

tator primarily 
liable.  (3) 

AsTLE Y  versus  Powis,  Juncj  23, 1750.  ip^^  403 

See  also  S.  C. 
{Reg.  Lib.  1749.  A.fol.  662.)  further^in  l  Ves. 

495. 
Covenant,  hefwe  the  Act  reducing  the  rate  of  interest,  to  pay  6  per  ceni,  is  not 
prejudiced  by  the  Act ;    but  interest,  turned  into  principal,  by  the  course  of  the 
Coart,  was  cUrected  to  carry  interest  at  5  per  cent,  only,  froiB  t][ie  passing  of  the 
Act.    Interest  by  course  of  the  Court,  discretionary. 


Gibson 
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£203  1 

VOL  I 

\ ^^^  Gibson  t?fr5tt«  Lord  Montfort, 

Page 486.    and  Rogers  versus  Gibson,  June  i5,  1750. 

S- cj; Amb.93.      (Reg,  Lii^  1749,  ^^  foi  583.— And  Reg.  Lib. 
4Ve8  tSTnote.  1762.  A.  fol.  269,  260.) 

Devise  of  real,  ^^^^  ^^  OBSERVATIONS. 

hold,  andpej^^  After  the  devise  in  the  will  in  favour  of  the  issue 

sonal  estate  to  of  the  daughter,  the  testator  thus  expresses  him- 

2SS^  self:  ''  but  having  made  no  provision  for,  the 

first  for  pay-  '^  disposal  of  the  residue  of  my  said  real  and  per- 

mentofanntti-  *^  sonal  estates  as   aforesaid,   in    case  my  said 

defidency^rfttie  "  daughter  should  die  without  issue,  then,  and  in 

personalty  j  "  such  ease,  &c."  as  in  the  report. 

[I  and  as  con-  Th^  testator,  by  the  first  codicil  mentioned  in 

''  cemingaUthe    .  ^  •  .        ^.    ,       ,,,,-■.        .i^ 

*'  re$iru%due;*  ^^^  report,  after. reciting  "  that  he  had  by  his  will 
*c.  in  trust  for   '« given  all  the  residue  of  his  real  and  personal 

A.  imtif  8^  die  *'  ^^lot^  to  A.  and  P.  in  case  his  daughter  should 
without  issue,  "  die  without  issue,**  revokes  that  part  of  his  will 
then  to  B.  and     «  relating  to  A.  and  substitutes  S.  S.  in  his  stead,- 

C.    The  inter-     «       «       ^  i>    r 
mediate  profits     ^C.  occ.     it.  JU. 

P^  by  this  re-       This  is  most  material :  and  the  Decree  seems 

w  uary   cvise.     f^^j^^jg j  ^^  i^.      yj j^  ^^^ 

Not  necessary  (1)  As  to  cases  on  the  accumulation  of  rents 

Itoiddh^'*^'  and  profits,    and  otherwise,  vide   TheUussan  v. 

been  inserted  ff^oodfard,  4  Fes.  227,  &c.  ihid.  287,  288.    MiUs 

to  carry  the  fee,  v.  Norris.  6  F^es.  336.    Shepherd  v.  Ingram,  Amh. 

for  trustees  have   aaq 
a  fee  when  the     ^^^' 

purposes  of  the  Hopkins  v.  Hopkins,  cited  p.  468,  is  in  1  f^es. 
i'Tl^'l^   268,  Farr.  44,  and  1  Atk.  681 ;  vide  Mr.  Sanders's 

answered  other-      ,,  ' 

wise.  (2)  edit. 

[  204  ]         As  to  the  difference  between  the  word  "  rest- 

Trust  due,"" 
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dneJ"  with  reference  to  real  or  to  personal  estate^       <jibson 
adverted  to  p.  486,  see  in  Durour  v.  Motteux,  L  Montfort 
1  r^.  322,  et  antea  (157),  the  note  at  the  end  of  June  26, 1760. 
that  case.     Carte  v.  Carter  cited  p.  487,  is  in  3 
Atk.  174,  and  Jlmb.  28.     Martin  v.  Savage,  cit.  Sd^Sblc 
p.  489,  is  in  Bar.  Ch.  Rep.  189.     Potter  v.  Potter^  without  lur- 
mentioned  ibid,  is  in  1  Fes.  437,  et  ant.  191.  !?^-      . 

As  to  trusfrestates  m  copyholds  passing  without  as  to  copyholds 
surrender,  vide  jillen  y.  PouUon,  I  Fes.  121,  et  of  which  the 
antea  (76) ;  and  Tuffkell  v.  Page,  well  reported  I^jj^li^f/^" 

Bam.  Ch.  Rep.  9.  12,  13.  Lands  agreed 

The   ultimate   determination  in  the  principal  ^^^^^ 
case,  as  to  the  accumulated  rents  and  profits  pass-  ^nd  before  flie 
ing  under  the  devise,  was  by  way  of  re-hearing  first  eodicU, 
before  Lard  Camden,  C.  on  the  22d  of  May,  1767 ;  JSJa'o^. 
upon  the  petition  of  the  devisees  of  the  heir,  when  ingasa  repob- 
bis  Lordship  affirmed  the  Decree.      See  Ambler  q  ^**?Ji  ^ 
97,  and  the  note  to  4  Fes.  288.  Godlcii  i^tiag 

Beside  the  enquiries  mentioned  in  the  report,  in  its  terms  only 
p.  494,  the  Master  was  also  to  ascertain,  ''  whe-  J^f^'^^*^^^^ 
^^  ther,  if  there  were  any  such  agreement  as  there  executed  ac- 
^  mentioned,  the  same  was  before  the  testator^s  cording  to  the 
**  first  codicil.''    The  Master  was  also  to  enquire,  frauds^ 
'^  whether  the  testator  purchased  any  other,  and  can  c^perate  as 
''  what  freehold  messuages  and  lands  after  the  ^^^"^'^ 
'^  making  of  his  first  codicil,  and  before  the  time  real  estate  after 
*'  of  making  his  second  codicil.*    Reg.  LdK  ^^^^* 

It  appears  from  the  Master's  report,  dated  in  waUe^Ves^96 
December,  1752,  that  the  articles  of  agreement 
were  executed  hejore  the  date  of  the  first  codicil, 
and  that  the  conveyance  made  in  pursuance 
thereof,  was  executed  after  the  first  codicil,  and 
before  the  date  of  the  second. 

The  Court,  therefore,  on  the  19th  of  March,      [  205  ] 
1753^    declared,    that  the    lands   so    purchased 

*'  passed 


I 
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June  25, 1750, 

VOL.  I. 


Page  494- 

Bill  for  partition 
\¥ill  lie  as  to 
tithes. 

Demurrer  to 
such  a  bill  over- 
ruled. 
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^^  passed  to  the  devisees  hy  virtue  of  the  testator  ^ 
^^Jirst  codicil^  and  the  re-publication  thereby  made 
"  of  the  testator's  will/'  Reg.  Lib.  1752,  A.fol. 
259,260. 


Baxter  versus  Knollys,  June  27>  1750- 
{Reg.  Lib.  1749.  A.fol.  467.) 


Page  495. 

After  leave 
given  to  bring 
an  ejectment,  a 
new  ejectment 
cannot  be 
brought  with- 
out leave. 


Page  497. 

Vide  Buxton  v. 
Snee,  antea  84. 

The  doctrine  in 
this  case  as  re- 
ported, ' '  that 
«  part  owners 
''  in  a  ship  are 
*^  partners,  and 
''  liable  in 
*'  solido,  for 
''  all  goods 
"  furnished, 
*'  and  repairs 
*'  done,'*  has 
been  over-ruled, 

[  206  ] 

on  great  consi- 
deration. (1) 


Sands  versus  Sands,  June  28,  1750. 
(Reg.  Lib.  1749.  B.  fol.  403.) 


DoDDiNGTON  vtrsus  Hallet,  July  2,  1750. 
{Reg.  Lib.  1749.  A.  fol.  625.) 

Notes  and  Observations. 

(1)  Vide  per  Lord  Eldon^  C.  ex  parte  Youngs  2 
Ves.  8s  BeameSy  242.  Ex  parte  Harrison,  in 
M.  of  Nicholson,  2  Rose  Rep.  in  Bankruptcy, 
and  Brent  v.  Hay,  Feb.  10,  1815,  which  governed 
many  other  cases  waiting  that  determination.  Ed. 

It  appears  rather  singular  that  Lord  Hardwicke 
should  have  said  so  much  as  is  reported  on  the 
subject  of  the  contractors  being  partners,  since 
the  agreement  between  them  on  the  inception  of 
the  undertaking,  negatives  such  a  supposition  as 
strongly  as  terms  could  make  it,  and  since  this 

very 
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very  argument  is  pressed   by   the  Defendants 
Counsel,  towards  the  top  of  p.  498. 
The  contract  was  in  the  following  terms ; 
"  2d  April  1747. — We,  whose  names  are  here- 
"  unto  subscribed,  do  hereby  authorise,  empower, 
"  and  appoint  Thomas  Hall  to  build,  or  contract 
"  and  agree  for  building,  for  us  a  ship  or  vessel  of 
"  the  burthen,  &c.  whereof  — —  is  to  go  com- 
"  mander,  to  be  intended  for  service  of  East  India 
"  Company,  and  we  do  hereby  severally^  and  not 
^^  jointly  J  covenant  and  agree  every  one  of  us,  and 
^^far  himself,  to  and  with  the  said  Thomas  Hallj 
"not  only  to  take  and  hold  the  several  parts 
"  with  our  names  hereunto  written,  of  such  ship 
"  as  he  the  said  T.  Hall  shall  build,  or  contract  or 
"  agree  for  building  for  us,  as  aforesaid^  but  also 
"  to  pay.  our  proportionable  shares  according  to  the 
"  several  parts  with  our  names  here-under  written 
"  of  the  money  as  shall  be  paid  or  agreed  to  be 
"  paid  for  building  such  ship,  and  also  of  charges 
^  and  disbursements  that  he  shall  expend  or  lay 
^  out,  or  cause  to  be  expended  or  laid  out,  in  or 
"about  the  victualling,  manning,  or  equipping 
^  out  the  said  ship  to  sea,  and  that  at  such  times, 
^  and  in  such  manner  and  form,  as  he  the  said 
^  T.  Hall  shall  agree  or  contact  for." 

The  case  in  Reg.  Lib.  as  to  its  circumstances, 
founded  on  this  agreement,  is  as  follows : 

It  appears  that  Hall  had  got  a  bill  of  sale  from 
the  builder  of  the  ship,  and  having  never  made 
any  bill  of  sale  or  assignment  to  the  Plaintiffs  of 
their  respective  shares,  or  contributed  any  thing 
for  or  in  respect  of  ten  32  parts  left  unsubscribed 
for,  the  bill  ^^  prayed,  that  the  Defendant  might 

^^bc 


DODDINGTON 

vernLS 

Hallet, 

July  2, 1750. 
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DoDDiNGTON    ^^  bc  (lecrecd  to  assign  or  make  bills  of  sale  to  the 

Halltt       ^^  Plaintiflfs  of  their  respective  shares  and  interest 

July  t,  1760.    '^  in   the  ship^  and  to  deliver  up  to  them  such 

general  bill  of  sale,  and  that  he  might  be  re- 
strained from  making  any  assignment^  or  bill  of 
^^  sale^  of  the  sbip^  or  any  part  thereof,  until  the 
'^  hearing  of  the  cause,  and  might  account  with 
'^  the  Plaintiffs  for  what  Hall  ought  to  have  con- 
*^  tributed  towards  the  building  and  fitting  out 
^  the  ship,  in  respect  of  the  said  ten  32  parts  so 
^^  left  unsubscribed  for,  and  might  pay  the  same 
^^  as  the  Court  should  direct ;  or,  otherwise,  diat 
^^  such  ten  32  parts  might  be  sold  for  that  purpose, 
^'  or  assigned  to  the  Plaintiflb :  and  that  the  Plain- 
^  tifis  might  be  indemnified  in  such  manner  as 
'^  the  Court  should  think  fit,  from  such  trades- 
^^  men*s  debts  as  should  appear  to  have  been  con- 
^^  tracted  on  the  ship's  account  by  Hall.*' 

The  Defendant  admitted  that  HallY^A  received 
more  on  account  of  the  ship  than  he  had  actually 
expended  thereon,  without  contributing  any  thing 
for  the  remaining  ten  32  parts;  but  he  insisted, 
that  Hall,  by  purchasing  and  fitting  out  of  the 
ship,  and  contracting  debts  on  account  thereof, 
to  the  amount  of  7392/.  which  he  at  his  death 
stood  indebted,  and  personally  liable  to  pay,  as 
the  contracting  party  therein,  over  and  besides 
the  monies  actually  paid  by  him  on  account  there- 
of, he,  Hally  might  be  said  to  have  contributed 
more  than  his  share  and  proportion  of  the  costs 
and  charges  of  building,  &c.  in  respect  of  the  said 
ten  32  parts  remaining  undisposed  of,  or  unsub- 
[  208  ]       scribed    for.     The    Defendant,    therefw^,    after 

stating  that  Hall  died  indebted  to  a  much  greater 

amount 
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amount  than  his  assets  would  extend  to  pay,  in-  I>oddinotoii 
sisted^  that  such  ten  remaining  32  parts  belonged  Halust, 
to  Hall  in  his  own  rights  as  an  original  part  owner.  My  %  1750. 
by  virtue  of  the  bill  of  sale^  and  as  remaimng  to 
him  undisposed  of,  and  unsubscribed  for,  and  for 
which  he  stood  liable  and  engaged  even  beyond 
his  share  and  proportion  of  the  costs  and  charges, 
&c. ;  and  as  the  Plaintiffs  could  not  (as  the  De- 
fendant apprehended)  pretend  to  be  entitled  to 
the  same,  having  subscribed  for,  or  agreed  to  take, 
only  their  own  particular  parts^  and  that  such 
remaining  ten  32  parts  were  part  of  HaWs  per- 
sonal estate,  and  that  Hall  was  under  the  bill  of 
sale  trustee  for  the  Plaintiflfe,  but  not  as  to  such 
ten  two-and-thirtieth  parts,  and  that  the  Plaintiffs 
bad  not  any  specific  lien  thereon. 

The  Decree  directed  an  account  of  all  dealings 
and  transactions  between  the  Plaintiffs  and  Hall 
in  his  lifetime,  and  between  them  and  the  De- 
fendant^ as  his  administrator,  since  his  death,  as 
partners  in  the  ship,  and  in  the  building,  equip- 
pmg  out^  victualling  and  manning,  and  in  the 
earnings  of  the  said  ship ;   in  taking  which  ac- 
counts, the  Master  was  to  make  all  parties  just 
allowances,  and  particularly  an  allowance  to  the 
Plaintiflb  of  all  sums  of  money  which  they  had 
paid,  or  were  liable  to  pay,  to  any  workmen  or 
tradeBmen  for  building,  &c.  or  for  seamen's  wages ; 
and  in  case  it  should  appear  that  the  Defendant, 
IB  administrator  of  Hally  was  a  debtor  to  the 
FlaintiflB  upon  the  balance  of  such  accounts,  then 
die  Court  declared,  that  the  Plaintiffs  had  a  spe- 
cific lien  upon  the  shares  which  Hall  was  entitled      r  209  1 
to  in  the  ship  at  the  time  of  his  death,  for  so  much 
as  should  be  due  to  them  upon  the  balance  of  that 

account ; 
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account;  and  in  that  case  that  the  shares  so  be- 
longing to  Hall  should  be  sold,  &c.  and  the 
money  arising,  &c.  should  be  applied  in  the  first 
place,  in  payment  of  what  should  be  so  found  due 
to  the  Plaintiffs  upon  the  balance  of  their  said 
accounts,  &c.  But  if  the  Plain tifis  should  be  found 
to  be  debtors  to  the  Defendant,  as  administrator 
of  Hall,  upon  the  balance  of  the  said  account,  &c. 
then  what  should  be  so  found  due  from  the  Plain- 
tiffs respectively,  should  be  paid  by  the  Plaintiflb 
respectively  to  the  Defendant.  And  in  case,  in 
taking  the  said  account,  any  allowance  should  be 
made  to  the  Plaintiffs  for  any  sum  of  money  which 
they  were  liable  to  pay  to  such  workmen,  &c.  and 
which  they  should  not  have  actually  paid,  then 
the  Plaintiffs  were  to  indemnify  the  Defendant,  as 
administrator,  &c.  and  his  estate  therefrom.  Reg. 
Lib. 


Seed  versus  Bradford,  July  12, 1750. 
{Reg.  Lib.  1749.  B.  fol.  399.) 


VOL.  I. 
,  Page  501. 

Father  having 

to  pay  a  legacy 

to  his  daughter^ 

gives  her  a 

greater  sum  on 

her  marriage^  and  no  demand  of  the  legacy^  though  knonvledgc  of  it^  during 

the  daughter's  life.    This  held  a  satisfaction^  and  the  husband  not  entitled. 


Notes  and  Observations. 
TVood  V.  Bryant,  there  cited,  is  in  2  Atk.  621. 


Pryse 
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Pbyse  versus  Lloyd,  July  13,  1750.  [  210  ] 

{Reg.  Lib.  1749.  B./ol.  403.— and  Beg.  Lib.  X2^* 

1750.  B./ol.  644).  Page  503. 

- .  ^  Vide  S.  C.2Ve8. 

Notes  and  Observations.  374.  ( i)  et  pos- 

tea  (364) 

(1)  It  appeared  on  the  Master's  special  report,  ab  to  a  witness 
that  the  witness  was  not  a  creditor  of  the  testator  to  a  will  beings 
at  the  time  of  his  second  examination  under  the  te^ITf  *^L®/ 
inquiries  directed^  as  in  the  report  p.  503;  and  it  before  the  Act 
not  appearing  he  was  such  a  creditor  at  the  time  ^  ^^-  M-  c.  0. 
of  his  attesting  the  willj  the  Lord  Chancellor  said 
he  would  not  enter  into  a  minute  inquiry  about 
that,  whether  he  was  or  no.    Vide  2  Vol.  374. 

Since  the  decision  of  this  case,  the  stat.  25  Geo. 
II.  ch.  6.  has  removed  all  doubts  as  to  the  com* 
patency,  and  credit  of  devisees  or  legatees  who 
have  beneficial  interests  given  them^  being  attest- 
ing witnesses :  and  it  seems  to  make  a  wise  regu^ 
lation  as  to  the  case  of  creditors.  In  the  former 
instances,  it  makes  the  bequest  in  their  favour 
utterly  void.  In  the  latter,  it  declares,  that  cre- 
ditors shall  be  admitted  as  witnesses  to  prove  the 
execution,  &c.  but  provides  that  in  either  case 
the  credit  of  the  witnesses,  and  all  the  circum 
stances,  shaJl  be  left  to  the  Court  and  the  Jury. 


Cole 
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[211] 
VOL.  I. 

Page  503. 


Marri^^e- 
Brocage.  (1) 

Qtuere, 
Whether  a 
denmrrer  will 
not  lie  to  a 
supplemental 
bill,  in  nature 
of  a  biUofre- 
yiew>  upon  the 


count  of  Plain- 
tiff not  having 
obtained  leave 
of  the  Court, 
and  made  the 
usual  deposit. 


Cole  verms  Gibson,  Julj/  18, 1750. 
(Reg.  Lib.  1749.  ^./o/.  631.) 

Notes  and  Obsbrvations. 

(1)  ViDB  Scribblekill  y.  Brett,  4  Bro.  P.  C. 
144,  octavo  edit,  and  the  note  at  the  head  of  that 
case.  Hall  v.  Potter,  Show.  P.  C.  76.  Arun- 
del V.  Trevillian,  1  Ch.  Rep.  47.  See  also  1  f^es. 
277,  and  2  Fes.  549. 

(2)  It  seems  that  such  a  demurrer  would  hold. 
See  Lord  Harduxicke's  Order,  2  jltJc,  139,  note. 
Vide  also  Chmld  v.  Tancred,  ibid.  534.  Wortley 
V.  Birkhead,  2  Fes.  571,  576,    and  3  Jtk.  809. 

'  3ihare  v.  Moore,  2  Fes.  697,  598,  et  postea. 

Such  leave  of  the  court  will  not  be  granted, 
except  upon  affidavit  that  the  new  matter  could 
not  be  produced,  or  used,  at  the  time  when  the 
Decree  was  made.  Mitford  78,  et  vide  Lmllow  v. 
MCartney,  2  Bro.  P.  C.  67,  octavo  edit. 

In  the  principal  case,  with  reference  to  all  the 
points,  it  appears  that  the  trial  did  not  come  on 
till  four  years  afterwards,  viz.  on  the  23d  of  July 
1754;  when,  on  the  first  issue,  the  Jury  found 
that  the  bond  wns  not  executed  in  consideration 
of  or,  &c.  but  that  it  was  given  to  the  Defendant 
for  her  long  and  faithful  services,  and  proceeded 
from  the  PlaintiflF  B.^s  wife's  affection  to  her,  and 
no  other  consideration. 

On  the  second  issue,  they  found  that  the  1000/ 
was  not  made  payable  by  the  bond,  at  or  on  the 
marriage  of  the  Plaintiff,  but  was  made  payable 
six  months  from  the  date  thereof. 

On 
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♦Ofi  the  third  issue^  they  found  that  the  annuity        Colb 
was  not  provided  for,  or  granted  to  the  Defendant       GnMOH, 
in  consideration  of  the  bond^  or  of  procuring  or   July  IB,  1750. 
assisting  the  plaintiff  in  bis  marriage^  but  that  it       r*212  1 
was  granted  to  the  Defendant  out  of  real  regard 
and  affection  for  her,  and  not  from  any  other 
motive^  or  consideration. 

The  Plaintiff,  however,  seems  to  have  thought 
of  a  new  trial ;  and  it  appears  from  the  Registrar's 
Book,  that  he   on   the  12th  of  Febraary,  1755, 
applied  to  the  Court,  stating  the  above  circum- 
stances, and  alleging  that  on  the  very  morning  of 
the  triad,  and  not  before,  Mr.  T.  who  formerly  was 
lus  Attorney,  and  prepared  the  marriage  articles, 
\mt  who  had  never  been  employed  by  him  since, 
foond  a  writing,  or  agreement,  which  the  Plain^ 
tiff  had  caused  to  be  drawn  up  in  the  country^ 
iviiereby   he  proposed  to  covenant,  that  if  the 
nttniage  should  take  effect,  he  would,  within  six 
months  after  it,  pay  the  Defendant   1000/.  and 
leciiiie  to  her  an  annuity  of  100/.  for  her  life, 
which  paper  writing  was  offered,  but  through  in- 
•ttentian  was  not  read  at  the  trial ;  and  that,  as 
the  Haintiff  apprehended,  it  manifestly  i^>peared 
bom  sach  paper,  that  as  well  the  bond  as  the 
mnnity,  was  founded  on  a  marriage   brokage 
agreement;  he  had,  therefore,  filed  his  supple- 
MQtal  bill,  to  avail  himself  of  such  paper,  and 
for  a  discovery  touching  the  same,  to  \diich  the 
Defendant  had  put  in  a  demurrer  and  answer, 
uA  had  demurred  to  the  whole  relief,  and  not  to 
WBi  part  of  the  discovery.    And  he  stated  that 
the  cause  of  demurrer  assigned  was,  that  the  Plains 
j^   tiff  ought  Hot,  fay  the  rules  ci  the  Court,  to  ex- 

Mbit  a  supplemental  bill,  in  the  nature  of  a  biU      [  213  ] 

of 
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^^^        of  review,  without  leave  for  that  purpose,  and 
G^oN,       making  the  usual  deposit;   and  that  Defendant 

July  1Q,  1750.   had  obtained  an  Order  that  the  demurrer  should 

be  set  down  for  argument  at  the  same  time  with 
the  original  cause  upon  the  equity  reserved.  The 
Plaintiflf  then  stated,  that  he  had  given  notice  of 
motion  for  a  new  trial,  but  was  advised  that  the 
demurrer  was  necessary  to  be  argued  before  either 
that  motion,  or  the  cause,  should  come  on  upon 
the  equity  reserved,  inasmuch  as  the  discovery 
made  by  the  Defendant  in  her  answer  might  be 
very  material  on  that  motion,  and  probably  put 
an  end  to  the  dispute.  He  therefore  prayed, 
and  obtained  an  Order  that  the  demurrer  might 
come  on  to  be  argued  shortly.  Reg.  Lib.  1754, 
A.fol  160. 

No  further  entry  appears  relative  to  this  de- 
murrer :  but  it  appears  that  the  several  matters  in 
question  were  afterwards  accommodated.  As  to 
such  a  demurrer,  vide  the  note  to  p.  504  of  the  rep. 
Upon  the  cause  coming  on  (June  7,  1755) 
upon  the  equity  reserved,  the  Court,  upon  bear- 
ing read  the  postea,  and  an  agreement  entered 
into  between  the  parties,  decreed,  by  consent  of 
all  parties,  that  the  Plaintiflf  Bennet  should  forth- 
with pay  to  the  Defendant  600/. ;  and  should  also 
pay  to  her  50/.  per  annum  for  her  life,  to  com- 
mence from  Lady-day  then  last,  and  should  ad- 
vance to  her  100/.  on  the  said  annuity ;  and  assign 
to  her  a  bond  debt  of  50/.  due  to  him  from  her 
brother :  and,  as  to  all  other  matters,  the  bill  was 
to  stand  dismissed,  without  costs  on  either  side. 
Reg.  Ub.  1754.  A.fol.  398. 
[  215  ]         Hall  v.  Potter,  cited  p.  507,  is  in  Shoto.  P.  C. 

76, 

•    '  •  As 
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As  to  the  point  of  confirmation  of  improper  con-         ^°^* 


verstiB 


tracts,  &c.  vide  in  Morse  v.  Roj/al,  12  f^es.  355^        Gibson 
etper  Lord  Thurlow,  C.  in  1  Ves.  Jun.  220.  July  IB,  1750. 


CoRNWAL  t?er5w  Wilson,  July^  23,  1750.       VOL.  L 
,     (fie^r.  LtJ.  1749.  A.fol  61L)  p5^9- 

Notes  and  Observations.  . 

The  bill  alleged^  that  after  the  arrival  of  the  Plaintiff,  a  fee- 
ship,  the  Defendant  unloaded  the  hemp  as  his  own,  ^^  abroad 
and  afterwards  put  it  on  board  another  ship  and  cd^^price^  " 
sent  it  to  Portsmouth,   where  he  delivered   it  limited  for  a 
according  to  his  contracts  with  Government.  The  SemS'Tthe^  De- 
Defendant  insisted,  he  disposed  of  it  as  agent  to  fendairt,  who 
the  Flaintiffi,  and  not  on  his  own  account ;  and  o^jeeted  to  the 
denied  he  delivered  it  at  Portsmouth  to  make  afterwards  re- 
good  any  contract  of  his  own.    He  nevertheless  shipped,  and 
admitted,  that  he  caused  part  thereof  to  be  sent  flt^^.!"^ 

*  ,,.  111.     some  or  It  on  a 

to  Portsmouth  on  board  another  ship,  to  be  deli-  new  risque,  was. 
Tered  to  the  Commissioners  of  the  Navy,  on  a  ordered  to  ac- 
contract  made  with  them  by  R.  G.    The  Defend-  Xie  i'S^ 
ant  said  he  tried  to  sell  the  hemp  in  London,  on  cost  price. 
the  PlaintilBTs  account,  but  could  only  sell  a  small. 
part  at  a  low  price* 

The  Court  declared,  "  That  the  Defendant  by 
^  the  acts  done  by  him,  after  the  hemp  in  ques- 
^  ticm  was  brought  into  the  port  of  London,  and 
^  by  the  sale  and  disposition  thereof,  and  sending 
^  the  same  to  Portsmouth  on  a  new  risque,  had 
^  taken  the  said  hemp  upon  himself,  and  ought 
^  to  account  to  the  Plaintiffs  for  the  same,  accord-  [  215  J 
•  ing  to  the  price  of  14  and  a  half  rix-doUars,  per 

Q  "  ship's 
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CORVWAL 

versus 

WlhBOV, 


^^  8hip*6  pound ;  being  the  price  at  which  t^e 
"  PlaintiflF  bought  the  same  at  Riga."— It  was 
therefore  refer^ipd  to  the  Master  to  tak^  an  ac* 
count  of  all  dealings  and  transactions  between 
them  relating  thereto.    R.  L. 


YOU  I. 
Page  511. 


Voluntary  pro- 
vision in  trust 
ibr  nainnd  chil- 
dren,  good ' 
against  the  &- 
ther's  repsesen- 
tativB.    l*he 
estate  liaving 
been  sold  by  him 
for  a  valuable 
consideration^ 
the  PlaintiffiB 
were  decreed  to 
have  satisfiic- 
tion  ont  of  his 
assets,  as  there 
were  words  in 
the  deed  a- 
mounting  to  a 
covenant.  (1) 
An  account  be- 
ing directed,  a 
deduction  was 
made  in  respect 
of  their  mainte- 
nance. 

[216] 

As  to  voluntary 
deeds,  vide  Col- 
man  v.  Sarrd, 
1  Ves.  Jun.  50. 


Williamson  versus  Codrington, 

July  21, 1750. 

{Reg.  Lib.  1749.  B.Jbl.  577.) 

Notes  and  Obsbbvations^ 

(1)  The  father  expressed  to  bind  himself,  his 
'^  heirs,  executors^  administrators,  and  assigns."* 

Besides  what  is  mentioned  in  the  report  p.  612, 
as  to  the  bill,  it  stated,  that  various  negroes  and 
their  issue,  were  removed  fh>m  this  plantation  to  * 
others  by  Sir  fFilliamy  where  they  were  afterwards 
wholly  used,  and  employed  for  his  benefit.  A»  - 
account  as  to  them  wafi  also  prayed,  and  it  was 
decreed  accordingly,  vide  past. 

(1)  Tlie  answer  alleged,  that  the  naintiffaad' 
his  brother,  after  having  been  maintained  in  £ng*' 
land  at  the  expence  of  Sir  fViUiam  for  a  oonsi-' 
derable  time,  returned  to  Antigua^  from  wUoli; 
time  Sir  fFiUiam  not  only  supported,  but  from 
time  to  time  made  a  large  and  ample  piWFistCHi^for' 
them,  in  order  to  advance  and  settle  them  in  the' 
world,  and  expended  upon  them  more  thaa  the' 
value  of  the  plantation  and  premises  in  the  tntirt' 
deed :  and  the  Defendant  stsited  she  was  not  only* 
induced  to  believe  that  such  payments  and  ad^* 
vancements  were  intended  by  Sir  fFillia§i  ti^  fall* 

satisfactidv 


•i 
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satisfoction^  as  well  of  the  provision  pretended  to     Williamson 
have  been  made  for  them  by  the  deed,  as  of  all    codb^oton 
ether  provisions  which  he  ever  proposed  for  them,  July  21^  i76o. 
from  the  repeated  declarations  of  Sir   fVilMam 
himself,  in  several  letters  and  otherwise,  but  also 
that  the  same  was  so  received  and  accepted  by  the 
Pluntiflfe,  and  from  the  value  of  the  same,  'and 
the  manner  in  which  it  was  from  time  to  time 
made  ;  and  that  Sir  IVilliam  apprehended  him- 
self at  liberty  to  revoke  the  deed  at  all  times 
thereafter,  and  to  provide  for  them  otherwise; 
and  that  he,  therefore,  would  never  have  made 
so  large  a  provision  as  he  did  for  them,  if  he  had 
not  intended  to  do  so:   for  which  reasons  the 
Defendant  insisted,  that  in  accepting  the  provi-^ 
sion  so  made  for  them,  they  accepted  it  upon  the 
terms  and  conditions  upon  which  it  appeared  to 
have  been  made,  viz.  as  the  only  provision  they 
were  ever  to  accept  from  him.     And  she  further 
tnsisted,  that  by  never  claiming  the  benefit  of  the 
deed  in  Sir  fVilliam's  lifetime  (though  they  were 
both  of  age  long  before  he  died)  they  acquiesced 
and  relinquished  all  right  and  title,  which  (if  any) 
they  might  otherwise  have  been  entitled  to. 

The  Defendant  hoped  if  such  pretended  deed 
should  appear  to  be  any  way  defective,  or  void,  in 
posit  of  Law,  either  for  want  of  an  attornment 
thereto^  by  the  tenant,  or  by  reason  of  its  not 
Wing  recorded  in  the  Registrar's  office,  or  for  any 
fther  reason^  she  should  not  be  prejudiced  by  her 
^imance  of  the  laws  and  customs  of  St.  Christo*- 
p]M»;  hut  should  have  the  full  benefit  of  all  ad-  [  217  J 
Tantftgfg  arising  from  such  defects,  as  fully  as  if 
the  had  i^ieaded  the  same,  in  bar  to  the  Plaint iflTs 
•etting.  up,  oc  insisting  upon  the  said  pretended 
deed.    R.L. 

q2  The 
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WltLIAUJSO!^ 

vtrtut 

CODRINOTON, 

July  21, 1750. 


[218] 


The  Court,  after  declaring  that  the  PlaintifT 
William^  in  his  own  right,  -and   the   Plaintiffs 
Williomi  and  J.  J.  as  executors  of  John^  were 
entitled  to  satisfaction  for  the  plantation,  and  the 
negroes,  &c.    comprised  in  the  deed,  from  the 
time  of  the  death  of  Sir  William^  according  to 
the  directions  after-mentioned,  directed  the  Mas- 
ter to  enquire  into,  and  settle,  what  was  the  value 
of  the  plantation  in  sterling  money,  to  be  sold 
when  Mr.  G.  M.  recovered  the  said  plantation, 
&c. ;  and  that  the  Defendants,  the  executors  of 
Sir  William^  should  be  charged  in  such  account 
with  such  value ;  and  the  Master  was  to  compute 
interest  at  4/.  per  cent,  from  the  death  of  Sir 
fFilUaniy  for  the  sum  that  should  be  so  settled 
for  such  value ;  and  he  was  likewise  to  take  an  ac- 
count of  such  of  the  negroes,  slaves,  horses,  cattle, 
coppers,  stills,  and  mill,  granted  by  the  deed,  as 
were  in  being  at  the  time  of  the  death  of  Sir  /iP?/- 
liam,  or  were  sold  or  disposed  of  by  him  during 
his  lifetime,  and  for  what  sum  the  same  were  so 
sold  or  disposed  of ;   and  of  the  value  of  such  of 
them  as  were  converted  to  the  use  of  Sir  William, 
in  his  life-time ;  and  the  Master  was  in  such  ac- 
count to  charge  the  Defendant  with  the  value  of 
such  of  the  negroes,  &c.  as  were  in  being  at  the 
death  of  Sir  fVillianiy  as  the  same  stood  at  tbe 
time  of  his  death  ;  and  also  of  such  of  them  as  were 
converted  to  histisein  his  life-time,  as  the  same  then 
stood ;  tmd  also  with  the  price  or  value  far  which 
any  of  them  were  sold  or  disposed  of  in  his  life^time^ 
He  was  also  to  take  an  account  of  the  offspring 
and  increase  of  the  said  negroes,  horses,  and  cattle ; 
and  whether  any  of  such  offspring  and  increase 
were  in  being  at  the  time  of  his  death,  or  were 

iotd 
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sold  or  disposed  of  by  him  \x\  his  life-time ;  and    Williamson 
the  Defendants  w^re  to  stand  charsed  with  the        versus 

OoDRINOTON 

value  of  such  offspring  and  increase  a^  were  in  j^iy  *m^  1750. 

ieing  at  the  time  of  Sir  tVillianCs  deaths  or  wene 

4pld  or  disposed  of  by  him  in  his  life-time.     And 

the  Defendants  were  to  pay  to  the  JPlaintiffs  what 

should  be  found  due  upon  the  bajanee  of  such 

account.    The  Court  reserved  th^  consideration  of. 

interest  as  to  the  account  of  the  negroes^  and  other 

specific  things^  and  of  the  offspring  and  increase 

of  the  negroes  and  cattle,  till  after  the  Master  s 

Report.    Reg.  Lib. 

f^ernon  \.  Vernon,  cited  p.  513,  isi  in  1  Bro. 
P.  C.  267,  octavo  edit. 


Grig  BY  versus  Cox,  July  24,  1750> 
{Reg.Lib.\H9.A.fol.Ml.) 

Notes  and  Observations. 
(1)   Vide  Allen  v.  Papworth,   1  Ves.  163,  et  Purchase  from 

mtea  (88).  J^J'^  ^K-^ 

In  the  principal  case  the  wife  averred  by  her  4tef (i)  with- 
dmw^v^  that  she  executed  the  deeds  by  the  com-  out  her  trustees 
pulsion  and  threats  of  her  husband,  and  for  fear  fj^ft^^ty^^^^ 
that  she  should  lose  her  life  if  she  refused.    R.L.  husband,  that  it 

Lord  Thurlow  observed  upon  this  case  in  y^^^  free  from 
Hulme  y. '^Tenant,  1  Bro.  17.  that  the  report  of  it  Th^^blingTo 
by  Mr.  Vesey^  was  defective  inasmuch  as  it  did  not  proof  oi  the  hus- 
state  the  trust  Upon  consulting  the  Reg.  Book  J^jltnflS^^^ 
however  it  appears  that  the  Report  in  this  respect  aUhough  it  was 
is  substantially  correct.  ^^^^8^^>  *^e  pur- 

Thayer  v.  GomW,  mentioned  at  the  end  of  the       [  219  ] 

case  ^'^****^ 
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GuioBY        case,  page  519^  is  in  1  Atk.  615^  and  Reg.  Lib. 
Tor,         1739,  JS./o/.  152. 
July  2A,  1750.        (2)  For  the  doctrine  upon  this  subject,  agree- 
ably to  the  principles  in  this  case,  which  has  often 
♦^T/^fofK^:  been  much  noticed,  see  in  Mr.  Belfs  edition  of 

tuated  5  (2)  but   .-        ^  ,      _,         ^  ,         .  ,^ 

astothehus-  Mr.  Broums  Reports,  the  important  cases  of 
band's  cove-  Hulme  V.  Tenant,  1  Bro.  16.  Fraiser  t.  Baillie. 
held'notbound;  i^id.  618.  FettlplaceV.  Gorges^S  Bro.  8.  Pylms 
and  there  being  v.  Smithy  ibid,  340,  &c.  &c.  with  the  Editor's  notes 

S^S'^X'"'''  ^P^^  ®^^^  ^^  ^^^^  5  which  refer  to  most  of  the 
remedy  was  Subsequent  cases.  The  general  substance  of  the 
against  the  hus-  principle  thus  settled,  is,  that  property  rfven  for 

band  alone.  (3)     f,  ^       ^  ^  '      .    .^     '^      ^  ^  ,. 

^  the  separate  use  of  a  mamed  woman,  is  as  dis- 
poseable  by  her,  as  property  is  disposeable  which 
belongs  to  pei*sons  absolutely  sui  juris.  Mr. 
Roper's  very  valuable  work  on  Marital  Law,  has 
been  published  since  the  first  edition  of  the  pre- 
sent woric,  which  the  editor  suggests  should  be 
consulted  upon  £dl  cases  bearing  on  the  subject. 

(3)  His  Lordship  decreed  that  the  husband 
should  indemnify  the  Plaintiff  in  respect  of  the 
dower. 


VOL.  I. 
Page  619. 


Barret  versus  Beckford,  July  S4,  1750* 

{Reg  Uh.  1749.  B.fol  619.) 

Notes  and  Observations.  « 
Testator  being       "^^^  te&tator  was  residuoty  legatee  as  well  as 

under  an  obli-     execUtor  of  hiS  URcIe.      R.  L. 

Suy toM. p!      '^^^  ^^  "^^  ^^*^  immaterial ;  Lord  Hardwicke 
bequeaths  the  '  mentioning  in  his  judgment,  that  "  he  owed  every 

residue  of  his  es-  thij^g  ^  his  uncle/* 

tate  • 

Lee 
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. '  Lee  V.  ITAranday  Door  v.  Geray,  and  Bldndy  v.        Barb vr 
Widmore^  cited  in  the  Report,  pp.  619,  520,  are     BiKro^BD, 
In  1  Fes.  255,  and  I  P.  IV.  824.  July  24, 17S0.. 

Upon  the  several  points  vide  2  Fes.  d^^Mr.  tate  for  the  be- 
thsfs  note  to  Blandyv.  Widfnore,  1.  P.  fV.  324;  £^^cm.T 
the  note  to   Lee  v.  D'Aranda,  anted  (2)  ;   Frejp-  for  life.  Thi9 « 
mantle  V.  Bankes,  5  ^ey.  79;  Twisden  v.  Twisden,  ''^'j?.^^  ''^' 
9  /^*,  413 ;  and   Garthshare  v.  Chalie,  10  f'cy.  1.  /(,c^,o/i  o/^/Ac 

(1)    See  Flanders  v.  Cioi^kj  1  ^e*.  9,  ef  a»^ea  annuity. 
(12) ;    and  Butterfield  v.  Butterjield,  1  Te^.  133,  o'^ySj^^^^^^^^ 

e*  Olzfea  (61).  ■    tita^e  hdrs;'  too 

remote^  unless  capable  of  being  confined  to  the  period  of  the  party's  death.  (1 


Piers  versus  Piers,  July,  23,  1750.  [  220  J 

VOL.  I. 
{Reg.  Lib.  1750.  B.fol.  97.)  ^.-v-^ 

Page52L 
'       Notes  aniJ  Observations. 

The  cause  came  on  ultimately  for  judgment  on  for life'procured 
the  10th  of  the   following  December,  when  the  his  8on,who  was 
Ccmrt  dismissed  the  supplemental  hiWy Jmtivith^ut  f^?*?^*^^J' ^ 
eojto  /  and  as  to  the  original  bill,  decreed,  that  money,  which 
certain  lands  which  had  been  purl^hased  by  the  ^^f  fether  rc- 
bther,  and  conveyed  to  his  own  use,  should  be  p^J^to  his  own 
settled  according  to  tlie  agreement,  and  exone-  use.   Decreed 
mted  by  him  from  some  incumbrances.    In  the  ^^^^^^''t'^^^ 
fiithei^s  answer  to  the  supplemental  bill,  he  said,  being  only  in 
^  that  the  PlaintiflF,  having  declined  all  oflfers  for  the  °»t^^^«  ^^^ 
an  accommodation,  and  being  determined  to  pro-  the^debt  of  bis 
tecute  the  suit,  and  put  him  to  expence  therein,  father. 
be  insisted  he  had  a  right  to  pay  himself  the  ex-  JS^rSn 
pences  of  such  suit,  out  of  the  estate,  of  which,  by  the  father,  who 

the  ^^« 


232  Supplement  to  the  Reports  in  Chancery 


PiERg         the  PlaintiflTs  own  shewing,  he^  the  Defendant, 

P?BR8         ^^^^  tenant  for  life,  sans  waste ;  and  that  he  could 

July  23^  1750.    take  down  several  ornaments  he  had  put  up  at 

Bradley  House,  and  leave  it  in  the  same  condition 
ivas  without  inj-  i^e  found  it ;  viz.  a  form  house ;  and  that  he  would 
waste,  from  re-  go  as  far  as  the  law  or  his  right  would  allow  him, 
moving  a  deal  in  cutting  down  timber  and  trees,  and  breaking 
Jbwjed,\n?  ^P  ground  in  the  settled  estate ;  which  he  had 
young  oaks  he  accordingly  done.'*  Reg.  Lib. 
had  planted.  These  expressions  very  probably  induced  Lord 

meadow  land,     Hardwiche  not  to  give  him  the  costs  of  the  sup- 
&c.  To  ground  plemental  bill. 

such  an  injunc- 
tion, there  must  be  waste  and  spolidtum,  and  no  delay  in  applying  far  U, 


^  ^  CONYNGHAM  VCrSUS  CoNYNGHAM, 

C^*  Jultj  31, 1750. 

Page  522.  ^^^^  ^.^  ^^^^  ^ ^^^  ^^  ^^^ 

Notes  and  Observation?. 

OnaReheariQg^      (1)  Although  formerly  iseveral  Judges  seem 

the  former  D€*  ^^  \\^y^  followed  each  Other  in  saying  broadly  that 

been  drawn  up  a  devise  or  settlement  of  '^  the  profits^  of  lands  is 

pn  Defendant's  the  same  as  "  a  devise  of  the  land^  and  implied 

hMLHngf  ^  ^  ^^  profits   the  land  will  produce  hy  sale^  ^c. 
Devise  of' Ve»(#,  (vide  in   Traffbrd  v.  Ashion^  1  P.  fF.  418, 1  Ves. 

jn-ofiu  and  peo^  41  and  171) ;  yet  Lord  Hardwiche  seems  to  have 

West  India  es-  ^^^^  ^^^Y  sensible  they  had  gone  too  far  (see  1 

tates  to  be  con*  f^es.  41 :)  and  it  appears  that  Mr.  Cox^s  observa* 

tStetsTand  *^^^  ^^  Traffbrd  v.  Ashtm,  1  P.  IV.  418,  note,  is 

applied  by  them  ^^^  ^^^Y  ^  sound  one,  but  has  been  adopted  in 

in  disencum-  later  cases. 

beri-S  The 
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The  note  there  intimates^  ^^  it  seems  that  the    Conynooax 


"  natural  meaning  of  the  word  ^  profits^  is  ^  an^        ^^*^ 


nual  profits;     and  that  the  cases  which  Jiave  juiygj  175^^ 
extended  it  further  are  exceptions  out  of  the 
general  rule,  in  which  the  context  afforded  a  bering  an  estate 
«  different  construction."  Jebt'lSat 

Vide  Ivy  y.  Gilbert^  2  P.  tV.  19,  &c.  &c.  in  payment  of 

Besides  the  cases  mentioned  by  Mr.  Cox,  in  con-  ^^'fj'  ^^^^*  ^• 
finnJBtion  of  wliat  he  thus  states,  the  author  of  and  i^^^T 
these  notes  would  suggest,  that  even  the  principal  Held  on  re- 
case  of  Conynghmk  v.   Com/ngham,  taken  alto-  S"  hkt^es 
gether,  might  also  be  adduced  for  the  purpose.       could  only  be 

However  that  may   be,  later  decisions  have  P**^  out  of  the 
adopted  Mr.  Cox'a  position:  see  most  of  them,  ^^lofr^uand 
and  the  cases  forming  several  of  the  exceptions  in  profittg  and 
the  late  case  of  Allan  v.  Backhouse,  2  Fes.  and  ^''rPSii;^?^'^ 

^'  ^^^  former  Decree, 

The  author  of  these  notes  can  scarcely,  perhaps,  which  had  di-^ 
furnish  a  stronger  instance  than  the  important  case  ^^^'^  ^  '^> 
of  Belt  v.  Mttchelsouy  determined  by  Lord  Eldon,  a  trustee'  with 
C.  on  the  17th  December,  1811,  when  his  Lord,  notice  of  his  ap- 
ship,  affirming  the  decree  of  Sir  W.  Grant,  M.  R.  S"^°* " 
seems  to  have  settled  the    point   accordingly;  fering with  the 
beudes  manifesting  another  serious  and   well-  s"^J«c*  matter, 
founded  distinction,  elicited  by  the  argument;  Tke^tnutj^and  ^ 
viz.  that  although  a  grant  or  devise  of  "  rents  and  *«y  *<?  ^^ted 
profits,''  without  more  expressed,  or  to  be  inferred,  Z^iiT/'"'^'"' 
will  not  pass  real  estates  of  inheritance,  or  a  temi 
thereon  attendant,  Sgc.  (inasmuch  as  what  is  not 
expressly  given  out  of  an  estate  of  inheritance  re- 
mains with  the  owner  of  it,  or  his  heir)  ;  it  may 
yet  pass  the  whole  interest  in  a  term  in  gross, 
whether  for  years  or  for  lives,  agreeably  to  the  rea- 
soning in  Goffe  v.  Hay  ward,  1  Rollers  Rep.  247 

and 
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OoNTH oiTAii      and  868.     [See  a  short  report  of  it  dt  the  end'  of 
iCoiSI^AMj    the  principal  case.] 
JnlfdXr  11(^94'       The  principal  case  of  0>fynsham  y.  Conyng^ 

ham  seems  to  requi^  6ome  expojsition  rather  at 
length. 

The  Plaintiff  was  the  widow  of  Uohert  Cwia 
ningham,  and  was  entitled  to  an  estate  for  life  in 
t^rtain  landS,  &c.  in  Scotland;  and  also  to 'an 
annnity  of  200/.  per  titmum  tinder  bis  will  and  the 
deed  of  gift  next  Inentioned. 

The  original  bill  first  stated  a  dei^d  6T  dkposi^ 
tiori  revocable,  executed  in  Scotland,  whereby  the 
testator  (inter^  alia)  "  obliged  himself,  his  heirs 
^^  and  successors,  Who  should  itilterlt  his  ^t^tte  or 
^'  plantatiofi  of  Oayon,  in  the  ielaiid  €if  8t  Gfaristo^ 
[  223  J     ^'^  pher,  to  clear  his  above-mentioned  lands^  kc.  in 

'^  Scotland;  of  all  debts,  and  to  warrant  his. artier 
^"^  nation  thereof,  &c.  ' 

By  his  Will/dated  October  27^  1743^  the  testsUoi', 
(  after  dif  eiitlng  that  the  lands  and  houses  at  Bas<^ 

sater^e  T^wn,  in  the  said  island  of  St.  C9iristoph^5 
should  be  aMxed  land  annexed  to  li^  said  pl^nta^ 
tion  at  Caybn,  ^^  cfiaf^ged***  hig  said  pAantatioQ 
and  lands^  &e.  to  Daniel  Cunningham  aod  oihen; 
and  the  Defendants  Coleman^  and  their  hein,  in 
trust,  for  payment  of  his  funeral  expeniceB,  debtee 
and  legacies ;  and  to  kttp  the  said  plant^ota  in 
good  repair,  and  to  keep  the  n^raes,  with  their 
increase,  and  the  stock  thereon/  in  as  good  oom 
dition  as  they  were  l<i^  at  his  death,  *^  imt  oftkw 
rents  nnd  profits^  6{  hi^  said  plantation^  &o« 

♦  The  word  *'  charged'*  seeftis  lis«d  ia  the  sense    "  com* 
miiicd;*  ''  entrusted r 

He 


* 
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'  He  then  declared  ft  further  tinist  for  the  benefit 
of  his  son  Dimiel,  whom  he  empowered  to  ehar^ 
the  said  premises  ii^ith  a  sum  equal  to  double  what 
he  should  receive  for  his  wife's  fortune,  and  gave 
the  remainder  of  said  estates  to  Daniel  and  the 
heirs  male  or  female  of  his  body. 

In  defoult  of  such  issue,  the  remainder  to  the 
testator's  daughter.  Mart/  R^  and  others,  to  have 
the  profits  of  the  said  plantation  and  premises 
during  their  lives,  as  tenants  in  common ;  *^  the 
same  to  be  kept  in  good  repair,  with  the  stocJcy 
^c.  thereon;*"  and  with  divers  remainders  over. 

Hie  testator  then  directed,  "  that  the  produce'' 

of  his  plantation  at  Cayon  (after  defraying  it6 

charges)  should  be  from  time  to  time  shipped  as 

Coleman,  h)s  heirs  or  assigns,  should  direct,  '^  and 

^*  be  consigned  to  him  and  them,  until  his^the  tes-- 

"  tator^Sy  Jimeral   charges,    debts,    and   legacies 

*^ should  be  paid:  and  he  gave  him  and  them 

*'  power  J  ^  out  of  the  said  produce,  as  the  same 

'^  shnUd  be  remitted^  to  pay  his  dehts  and  legOr 

'^  ties  in  Great  Britain,  with  interest,  agreeably 

^*  to  his  said  Will,  and  without  any  order  from  his 

^  esceeator  (who  was  the  said  Daniel  C.)  or  any 

^  other  person  who  should  afterwards  come  to  in- 

^  Iierit  the  said  plantation  and  lands. 

^  Afid  the  better  to  secure  such  consignments, 
^he  directed  all  who  should  inherit  his  said 
^  ^antation.  Sec.  to  send  an  account  every  year 
*'  to  his,  the  said  testator's,  said  tl*ustees,  of  the 
"  whole  produce  thereof,  and  how  it  was  applied ; 
^  m  which,  if  there  should  be  any  neglect  or  mis- 
"  apjdication,  his  said  trustees  might  appoint  an 
'^  overseer  or  manager  upon  the  smd  plantation/' 
The  bill  stated  (among  other  things)  the  Plainh 

tirs 


CONYIIGHAS^ 

verstu 

CoNTNGHAlCf 

Jnly8X^1760< 


[  224  '] 
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CoNYNGHAK    tifPs  hopcs,   that    the    Defendants  would    have 

Cojm!^AM,    cleared  the  estate,  &c.  in  Scotland,  which  was 

July  31, 1760.    left  to  her,  of  all  the  testator's  debts,  &c.  out  of 

the  said  testator's  plantation  and  lands,  agreeably 
to  the  said  deed  of  disposition  and  his  will ;  but 
that  on  the  contrary  the  Defendants  had  encou- 
raged the  testator's  creditors  to  claim  and  enforce 
their  demands  out  of  the  said  Scotch  estates,  and 
had  otherwise  much  distressed  the  Plaintiff,  and 
put  her  to  the  expence  of  suits,  &c. 

The  bill  therefore  prayed,  "  that  the  Defendants 

"  would  set  forth  whether  they  would  accept  gr 

^^  rejfiise  the  trust,  and  also  an  account  of  the  trust 

"  estate,  and  the  produce  thereof^  &c.  &c. :  and 

[  225  ]      "  thO't  they  might  be  compelled  ^  out  of  the  rents 

"  and  produce,  and,  if  necessary,  by  nwrlgage  or 
"  sale  of  the  said  plantation  estate*  to  disencumber 
"  and  clear  the  said  lands,  Sgc.  in  Scotland  ;'*  and 
to  satisfy  the  Plaintiff  all  arrears  and  growing 
payments  of  her  annuity :  and  in  the  mean  time, 
that  an  overseer  or  manager  might  be  appointed, 
if  necessary,  &c.  &c.  The  Defendants  did  not  ap^ 
pear  at  the  original  hearing,  though  duly  served  ; 
so  tliat  the  Decree  was  taken  by  drfaiilt.  The 
original  hearing  was  on  the  thirteenth  April,  1749. 
That  part  of  the  Decree  material  to  the  points  in 
question  in  the  Report,  was  drawn  up  so  as  to 
direct  a  sale  of  the  plantation  estate,  &c.  to  make 
good  any  deficiency  there  might  be  with  respect 
to  the  debts,  legacies,  &c.  in  the  rents,  profits,  and 
produce  to  be  accounted  for. 

The  cause,  therefore,  came  on  before  Lord  Hard- 
wicke,  as  stated  in  the  report,  by  way  of  re-hear- 
iHg,  on  this  point  more  especially,  as  well  as  on 
the  other  objection  there  noticed.    Lord  Hard^ 

wicke. 


i 
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wieke,  G.  ordered,   that  the  Decree  shoald  be    Conynoham 
varied,  and  be  (in  eflfect)  as  follows : —  Conyngium 

It  was  declared,  that  the  will  should  be  esta-  juiy  31,  i75o» 
blished,  and  the  trusts  thereof  performed,  which 
was  decreed  accordingly.  An  account  was  then 
directed  as  to  the  an-ear  of  the  PlaintiflTs  annuity ; 
also  as  to  the  testator's  debts  and  incumbrances 
affecting  his  Scotch  estate,  8qc.  and  of  all  other 
his  debts,  funeral  expences,  and  legacies,  &c. 

Plaintiff,  the  widow,  was  to  stand  in  the  place 
of  such  creditors  who  had  received,  or  should  re* 
ceive,  their  debts  out  of  the  Scotch  estates. 

An  account  was  decreed  from  Daniel  C.  and      [  226  ^ 

TF.  Coleman,  of  the  rents,  profits,  and  produce  of 

the  plantation  in  Saint  Christopher,  called  Cayon 

nantation,  and  of  the  lands  and  houses  in  Bassa- 

terre  Town  affixed  or  annexed  thereto  by  the 

will ;  and  out  of  what  should  be  coming  on  that 

account,  the  several  debts  and  incumbrances  of 

the  testator  affecting  his  Scotch  estate,  &c.  were 

to  be  paid  and  satisfied.     Plaintiff,  the  widow,  to 

be  paid  thereout  such  debts  as  had  been  paid,  or 

should  be  paid,  out  of  the  Scotch  estate ;  and  also 

SQch  costs  and  damages  as  she  had  been  put  to,  or 

.sustained,  or  should  sustain,  by  any  action  or  suits 

brought  by  the  creditors  relating  thereto,  to  be 

settled  by  the  Master,  and  also  the  arrears  of  her 

annuity ;  the  Defendants  to  pay  accordingly^ 

And  out  of  the  rents,  profits,  and  produce  of 
the  smd  plantation  estate,  the  Plaintiff  was  to  be 
pmd  her  annuity  in  future.  The  testator^s  cre- 
ditors, annuitants,  and  legatees  to  come  in  and 
prove  their  debts,  &c. 

After  satisfaction  of  the  testator's  debts  and  fu- 
neral expences,  arrears  of  the  annuities,  &c.  the 

residue 
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OoNYNeAAii^    residue  of  the  rents^  profits^  and  produce  to  be  ap^ 

t)cf«ttt         plied  in  payment  of  the  legacies,  pari  passu. 
July  81^  1750,       That  the  Defendant  Coleman  should  make  his 

election^  whether  he  would  continue  to  act  in  the 
trust  under  the  will^  and  postpone  the  payment  of 
his  own  incumbrance  on  the  Cayon  Hantation^ 
pursuant  to  the  will. 

If  he  should  elect  so  to  do^  then  Defendant  CtnUr- 
ningham  was  to  consign  the  produce  of  the  plan- 
tation estate  to  him^  to  be  applied  according  to 
the  Mrill  and  that  Decree. 
r  227  ]         If  he  should  elect  not  to  do  so,  then  the  Mas- 
!    .       ]      ier  was  to  appoint  a  proper  person  in  London,  as 

consignee,  the  produce  to  be  applied  accor^ng^  to 
the  win  and  that  Decree. 

And  as  to  any  sums  paid  by  Coleman  to  Can- 
ningham,  out  of  the  profits  and  produce,  &c.  which 
shoiild  not  be  aHowed  him  by  the  Master,  by  way 
of  just  allowances  in  the  said  account,  the  De- 
fendant Cunningham  was  to  indemnify  him  in 
respect  thereof,  &e.  &c.    JR.  L. 


h.  Bei^t,  Esq.  v.  JVIitchelson  8^  R,  Belt,  JSfiq. 

Mplkj  March  15;  1060. 
Affirmed  on  Appeal  hy  Lord  EUon,  €.  Dec.  17>  ISll. 

Grant  or  devise  •  "^^  ^^^  ^  ^^^  ^'  MUchelson  and  BeUy  was 
of  "  rents,  and  ittSutHStwice,  tbis :  '^  Shortly  after  the  mamage  of 
prqfiu;'  refera-  jy|j^,  g^  (j^]^^  mother  of  the  matfirial  parties)  a 

gross,  or  tnere^  Settlement  was  made  of  her  husbahdfs  and  of  her 
chattel  interest,   rear^fcotM^  ufidw  w)oie\x  ,(i»ier  ffUa)  ^  term  of 

3e&^nn   i^**^'  y^^  ^^  created  mU  qf  h^  estates,  and 
the  i:  ;  ;    1  vested 


vested  in  trustees,  who  were  directed  ^^  put  of  the*        Be^'T 

**  rents  and  profits  <rf  the  said  premises  i^  limited    M^TnELsoN 

^^  to  them  as  aforesaid,  and  as  they  should,  from     and  Belt. 

^'  time  to  time,  as  the  same  became  due,  receive 

'*  them,  raise,  levy,  and  pay  untx)  the  eldest  son  of  c^Ir^i  to  a 

*^  the  marriage,  during  so  many  years  of  the  said  •  term  carved  out 

^^  term  as  lus  and  his  mother  should  happen  jointly  V«»  inherit- 

'^  to  live,  not  exceeding  one  third  part  of  the  clear 

^^  rents  and  profits  of  the.  aforesmd  premises  so, 

^'  limited  to  them,  or  sO  much  of  the  rents  (gad 

'^  prcAts  of  the  said  premises,  not  exceeding  oner 

*f  third  part  thereof  as  the  father  should  appoint,^    [  228  ] 

^'  during  such  joint  lives  of  such  eldest  son  and  hi£^ 

^  mothw.    Aiid  upon  farther  tfust^  that  in  case 

^  there  should  b?,  besides  oja:  eldest  soi^,  a  younger 

^diild  w  children,  issue  of  the  s^ld^^  B.  and 

^  JSIiz.  hiii  wife,  that  then  the  trustees  should  pay 

^'  all  Che  residue  of  the  rents  and  profits  aoAually 

^  arising  from  the  said  premises,  as  they  should 

^'reeeiya  the  same,  unto  $uch  younger  child,  or^ 

'^'yoiinget  childr^,  equally  wd  proportionabiy, 

"^  duriBg  t^  joi^t  Utes  pf  th^.  mother  a;nd  eldest^ 

k  S0U*  . 

Thm  JhUoiped  the  mfli^al  clause  ofi  which  the^ 

fiiestion  aroa^i  atod  which  ^im  as  foUofvs ;  '^  And 
""  also  upon  this  laMhier  trust,  thajb  in  case  such 
^ddest  flpti,  for  the  Uifte  t>9ipg9,«haU  happen  tq 
^  (ite  im  i^e  Mfct^me  of  his  sa^d  wother>  or  his  said 
^  mother  shall  happen  to  die  in  tjk^  l^e^ii^a  qfsucl^ 
^^I4e$t  ^^  tl^^n,  upon  trust,  ^fa^  they,  th^  said 
^  lrauifa^f«,or  the  swri  vor  of  thiem,  or  ik^  es^^utors, 
'^  adminiatfi^tQiai,  w-  assigtis^  9f  ^u^b  survivor^^ 

*^  «ftaflf  mtd  4»)g(f^  th^  vh^of  the  rents  a^dpv^s. 
'■  ^Ki^g^Jh^  l^e^md^^^^s  s^  UfniHd  tct  ikem^ 
*"  to  such  younger;  .fihiW,:  i^  ^y-f^v^,  or  ^  andj 
\  ;  '       amongst 
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Belt         *^  amoDgst  such  youDger  children,  if  more  than 
MiTCKwo      "  ^^^^  equally  and  proportionably.** 
and  Belt.         The  father  died;  the  mother  survived  him  many 

years^  and  enjoyed  the  possession  of  the  patemat 
estates,  according  to  the  settlement/  as  her 
jointure. 

There  were  but  two  surviving  children  of  the 
marriage,  and  the  question  arose  merely  as  to  the 
estate  ex  parte  matemd. 
[  229  ]         During  the  mother's  life-time,  the  rents  and 

profits  of  the  maternal  estates  were  received  by 
the  eldest  son,  and  youngest  son,  in  the  unequal 
proportions  above  described. 

On  the  death  of  the  mother,  the  eldest  son  suc- 
ceeding at  length  to  the  enjoyment  of  his  paternal 
estatesy  the  whole  of  the  rents  and  profits  of  the 
maternal  estates  were  duly  received  hy  the  younger 
son^  according  to  the  trusts  of  the  term  ;  the  in- 
heritance subject  to  that  term,  being  vested  in  the 
eldest  son,  as  the  heir  and  devisee  of  his  mother. 

The  younger  son,  conceiving  himself  entitled^ 
under  this  settlement,  to  the  whole  interest  in 
this  term  of  1000  years,  was  preparing  to  dispose 
of  some  of  the  estates  included  in  it;  which  being 
prevented  by  his  brother,  the  suit  was  instituted 
by  the  younger  son  against  the  eldest  and  JMSt^ 
chelson,  a  nominal  Defendant,  who  had  taken  out 
administration,  de  bonis  non,  to  the  surviving* 
trustee  of  the  term. 

The  estates  were  of  great  value^  and  the  case 
was  argued  at  much  length ;  first  at  the  Rolls,  by 
Mr.  (now  Mr.  Baron)  Bichards,  Sir  Samuel  Ro^ 
millyf  Mr.  Heald,  and  Mr.  Shadwell,  on  the  part  of 
the  Plaintifi^,  and  Sir  Arthur  Piggott,  Mr.  Leach^ 
and  Mr.  BeU,  for  the  Defendants 

Sir 
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Sir  JVilliam  Grant,  Master  of  the  Rolls,  dis^         ^^R'"^ 
missed  the  bill  on  the  loth  March,  1809  ;  hold-    ]vj„!^^^klLon 
ing  clearly  that  the  younger  child  was  only  en*     and  Bklt. 
titled  to  receive  the  rents  and  profits  during  so 
many  years  of  the  term  as  he  might  happen  to 
live ;    and  that  the  eldest  son»  representing  his 
mother^   as  the   owner   of  the    inheritance^   and 
having  therefore  all  such  rights  and  interests  in  the     [  230  J 
estates  in  question,  as  had  not  been  expressly  given 
away  from  the  inheritance,   the  term  was  to  be 
attendant  thereon,  for  his  benefit. 

The  Plaintiff  appealed  from  this  Decree ;  and 
the  case  was  solemnly  argued  before  Lord  Eldbn, 
C.  for  several  successive  days,  by  the  same  Coun- 
sel^ with,  the  addition  also  of  Mr.  Sugden,  for  the 
Plaintiff  and  Appellant. 

On  behalf  of  the  Appellant  it  was  (inter  alia) 
contended,  according  to  the  old  doctrine^  that  a 
gift  of  "  rents  and  profits/*  was  *'  a  gift  of  the 
land;*^  profits  of  lands  implying  (as  was  urged) 
aay  profits  that  the  ''  lands  would  yield/*  agree- 
ably to  what  was  stated  in  the  text  of  Trafford  v: 
AJitoth  1  P^  W,  418,  &c.  &c.  In  addition  to 
this,  Sir  Samuel  Romilly  cited  the  case  of  Oojj^ 
"i.Uayward^  1  Rolle.  Rep.  247,  and  368;  upon 
which  he  much  rdied. 

On  behalf  of  the  Defendant  and  Respondent, 
the  deduction  from  the  cases  by  Mf.  Cox,  lii  his 
note  on  the  very  case  cited  of  Traffbrd  v.  Aslffoh, 
IP.  fF.  418,  was  relied  upon,  fortified  by  the 
aathorities  there  adduced. 

Particular  stress  was  laid  on  the  observations 
made  by  Lord  Eldon,  C.  in  Maundrell  v.  Mattn- 
irell,  TO  Fes.  270;  of  Lord  Macclesfield,  C.  in 
ynilt  V.  Banhs,  3  P.  JV.l,\n  Ivy  v.  Gilbert,  2 

R  P. 


242  Supplement  to  the  Reports  in  Chancery 

Belt         p,  1V.\9i  and  of  those  also  of  Lord  Hardwicke^ 

MiT^^»oN    CAn  Ambler  95. 

and  BxLT.         The  argument  also  noticed  the  distinction  made 

between  a  rent  charge  otit  of  real  estates,  and  an 

annuity^  &c.  out  of  a  mere  term  or  chattel  interest j 

as  exemplified  in  Ambler  139,  VRoUe.  Ab.-9ISi. 

[  231  ]      Tit.  Estate,  and  2  Fern.  35.    And  farther,  tbatas 

to  the  case  cited  of  Chffe  v.  Hayward,  1  RMe  Rep. 
247  and  368^  it  was  unnecessary  to  dispute  its 
positions  (though  it  might  be  observed  it  does  not 
appear  to  have  been  determined),  because  that 
was  the  case  of  a  term  in  gross,  a  mere  chattel  m- 
terest,  which  differed  entirely,  and  proved  no- 
thing towards  the  case  before  the  Court. 

Lord  Eldon,  C.  on  the  11th  December  1811^ 
afErmed  the  Decree  of  the  Master  of  the  Rolk,  on 
full  consideration  during  the  continued  argument 
of  several  days ;  observing,  that  although  the 
settlement  before  him  was  in  numerous  instances 
(unnecessary  to  be  mentioned  here)  so  ^ery 
strange  and  singular,  that  it  was  unlikely  ibe 
Court  would  ever  have  to  deal  with  such  another; 
yet  still 

The  case  was  a  very  important  one,  ttpan  the 
doctrine  of  the  above  points. 

His  Lordship  said  he  fully  agreed  with  the  ar- 
gument of  the  Counsel  for  the  Defendant,  and  the 
positions  they  had  adduced  from  the  cases  as  above 
referred  to,  which  he  had  always  considered  as 
clear  law. 

He  certainly  iff (/ Ao/if  i/ c/eor, /Aa<  astoreal  es- 
tate, whatever  the  owner  of  the  inheritance  had  not 
manifefiffy  departed  with  stillremained  with  him  or 
his  heir,  whether  it  were  the  estate  itself,  or  a  term 
which  had  been  carved  out  of  it. 

His 
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His  Lordship  allowed,  that  as  to  a  term  in        Bilt 
gross,  it  might  be  otherwise ;  and  the  doctrine  in   Mitchblmk 
Goffe  ▼.  Hayward,  which  had  been  cited,  seemed      and  Bbm*. 
to  support  it.    The  nature  of  terms  in  gross,  how- 
ever, being  mere  chattel  interests,  was  altogether 
different  from  the  nature  of  terms,  which  had  been     [  232  ] 
carved  out  of  an  inheritance  to  answer  particular 
purposes. 

In  such  instances,  the  Courts  of  Equity  viewed 
the  term  «s  created  for  the  particular  purposes,  and 
for  no  other ;  considering  the  term  as  attendant  on 
the  inheritance,  as  to  every  thing  beyond  them. 

All  such  portions  of  the  inheritance,  and  trusts 
relative  to  an  inheritance,  as  are  not  manifestly 
j^ven  away,  or  held  to  be  so  from  the  very  nature 
and  necessity  of  the  thing,  remain  still  the  pro- 
perty of  its  owner,  or  of  his  heir.  The  conse- 
quence of.  which  was,  that  every  term  created 
out  of  an  inheritance  is  cwsidered  in  Equity  as 
attendant  on  it,  when  the  precise  purposes  for 
irtiich  it  was  created  have  been  answered ;  in  the 
same  manner  as  if  it  had  been  so  expressly  de* 
dared. 

Applying  that  rule  to  the  case  before  the  Court, 
his  Lordship  saw  no  trust  beyond  the  payment  of 
the  whole  of  the  rents  and  profits  (receivable  as 
ikej/  wtre^  by  the  terms  of  the  instrument,  an- 
wa%>  4o  the  younger  children,  or  younger  child, 
for  so  many  years  of  the  term  as  he  or  they  should 
Ii?e.  Tliat  word  '^  whole"  being  used  in  the  set* 
tfementf  in  contradistinction  to  the  fraction  of 
tiro-thhrds,  which  such  younger  children  or  child 
would  have  been  receiving  during  the  joint  lives 
of  the  elder  brother  and  their  mother. 
His  Lordship^  therefore,  on  the  clearest  grounds, 

R  2  affirmed 
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affirmed  His  Honour's  Decree,  and  dismissed  the 
bill. 

This  Deci-ee  was  afterwards   signed  and  en- 
rolled without  further  appeal: 


[  233  ] 
VOL.  I. 

Page  524. 

S.  C.  3.Atk.751 . 
i  Dick.  183. 
from  Lord 
Hardwicke*8 
noted.    £t  vide 
L  Ves.  6.1G. 

Waste.— 
Timber.— 
Tenant  for 
life- 
Tenant  for  years 
^c.  without  im- 
peachment of 
waste. 

Ten  an — n  tail 
and  reversion - 

CT. — 

Rii;hts,  powers, 
and  duties  of 
trmteeti  fo  pre 
sr-.ri'f!  cuni'wf.'^ent 
rem  "Ambers. 
Tenant  for  01) 
VL'ars,  il'h(? 
should  so  long 
live,  '*  without 
impeachment  of 
wn>.\  f-r  pt  vO'' 
Inntary  xca^te** 
with  rein^iinder 
ti)  trustees  to 
preserve,  &c. 

then 


Garth  versus  Cotton, 
July  and  August  10,  1750,  and  Feb.  1753: 

(Reg.  Lib.  1752.  J.  fol.  240.)   "'..'■. 

.  . .  •  • 

".     -      ■       ;  >      >    .    .   .  .    '     ■ 

Notes  and  Observations. 

(1)  See  the  report  continued  by  the  Lord 
Chancellor's  Judgment,  1  f^es.  546.  ,Et  vide  5.  C. 
1  Dick.  183,  &c. 

It  appears  from  R.  L.  that  the  Decree  was  not 
actually  made  till  Feb.  1763. 

The  Court  declared,  that  ■'  on  all  the  ciremn- 
"  stances  of  the  case,  the  Plaintiff  is  entitled  to 
"  recover  satisfaction  in  this  Court  for  so  liiuch 
*'  value  of  his  inheritance  as  the  Defendant's  tes-^ 
'*  tator  exhausted  and  received,  by  virtue  16rco- 
"  lour  of  the  articles  entered  into  l>etween  him  and 
"the  PlaintifFs  late  father,  who  was  tenant  only 
*•  for  the  term  of  99  years,  if  he  should  sq^Iong 
"  live  :*'  and  ordered  "  that  the  Mieister  shb'uM 
^^  compute  interest  on  the  sum  of  lOOU/.  admitted 
"  by  the  answer,  of  Sir  J.  H.  C  deceaised,  to- have 
"  been  received  by  him,  from  the  time  of  ^lihg  the 
"  PlaintiiTs  bill,  after  the  rate  of  4/.  per  bent,  per 
^^  annum^and  tax  the  Plaintiff  his  costs  ;  and  th&t 
'•  what  should  be  so  found  due  to  the  Plaintiff  fdr 

^       •  f   ■ 

'^the  1000/.  interest  and  costs,  should  be  consi- 
dered 
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"  4ered  as  a  demand  by  simple  contract  on  the       Gakth 
"  estate  of  Sir  J.  H.  C  deceased^  and  be  answered      cotton 
^^and  paid  to  the  Plaintiff  by  the  Defendants  the  July  aod  August 
'' ascecutors,  they  having  admitted  assets  of  their  ^y^b^^'oS;"^ 
"  testator  Sir  J.  H.  C.  by  their  answer  to  the  bill 
"  of  revivor."    Reg*  Lib.  ti^n  to  ku  first 

.  The  author;  of.  these  notes  has  subjoined  the  ^''''i^J^'  ^'^^' 
Decree,  although  it  is  reported  in  3  Atk.  758;  theieSonto 
since,  he  thinks  that  each  report  of  so  important  a  a.  in  fee.  The 
a  case  ought  to  be  complete  in  itself.  J|^"^^^  ^^^  l'^« 

As  to  the  points  in  question,  see  Lord  ^<»^'rf-fo^r  a  long  while, 
toiejbe'^.  Judgment  on  the  prinpipal  case,  from  his  sells  timber.aud 
own -MS.  notes,  in  1  Dick.  183,  &c.  fVilliamsy.  l!^*^'^!^!^!^  IT°" 

U.  of 'Bolton^  Cited  3  P.  W.  268,  note.      Aston  v.  reversioner,  by 

ift/oR,.!  *^e*,  264,  396,  and  the  note  on  it  refera-  ajjreement  be- 
bletop.  399,  antea  (175).    iit  vide  Stansfield  •y.  g^iiveg.    The 
Haherghaniy  10  f^es.  272, 278-9,  &a  et  Lansdowne  former  has 
V.  iTOwftTwiie,.!  Madd.  1 16,  &c.  sor'^^TiSt  son 

Ahrahall-yl  Babh,  cit.  p.  525  as  from  Sh^.  69,  is  as  owner  of  the 

also  in -2  Frkem.  65 .  inheritance,  en- 

lAUany.  Robinson^  cit.  p.  526,  is  in  3  Atk.  209,  ^vhat  a!  so^re-^*^ 
aodS  f^miAbrA16.  As  to  that  case,  see  Mr.  San-  ceived  n) 
lir/^  edition,  I  ^/iSr.209,  which  notices  a  difference 
between-'itl^e  report  there  and  the  one  in  Vin^r. 
See  also  as  to  Littcn  v.  Robinson^  in  Stansfield  v. 
ttabergham,  10  Fes.  276, 282. 
JesuA  (Jolt.  y.  Bloom,  cit.  p.  528,  is  in  3  Atk.  262.     . 
As  to  the  question  asked  by  ](x>rd  Hardwicke, 
page  628,  with  reference,  to  what  the  Court  wotild 
do.  with  the  produce  of  the  timber  improperly 
cat,  see  Bewick  v.  IVhUfield,  2  P.  fT.  241,  and 
S.  C.  3  P.  W.  267,  268 ;  and  especially  Mr.  Coxs 
note  to  the  fifth  edition,  3  vol.  p.  268;  also  WiU 
Hams  V  D.Bolton,  cited  3  P.  IV.  268,  note.  Ilarg. 

Co. 
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\0,  17M,  and 
Feb.  1753. 


Garth        Qo.  Litt.  218,  b.  note  (2)  ;    and  Aston  v.  Aston, 
(^1^^^       1  ^c*.  399,  with  the  note  thereon,  antea  (175)- 
July  and  Ai4ru8t      Manselv.  Mansel,  cit.  p.  529,  is  in  2  P.  W. 

678.    Partridge  v.  Pawlet,  cit.  ibid,  is  in  1  Atk. 
467* 

With  regard  to  what  is  said  (p.  529)  about 

mUfield  V.  Bewick,  2  P.  /T.  240,  and  3  P.  W. 

[  235  ]      267,  being   ''a  little  defectively  reported,''   see 

Mr  Cox's  note  to  the  fifth  edition,  3d  vol.  968. 

It  i^pears  from  thence — that  there  were  trustees 
to  preserve  contingent  remainders.  That  the  bill 
was  not  brought  by  the  renudnder-men,  together 
with  the  infant  tenant  in  tail,  as  there  stated ;  but 
by  the  tenant  for  life,  and  his  son  the  infant ;  and 
that  it  was  brought  merely  for  the  infants  benefit, 
its  object  being  to  have  the  produce  of  the  timber 
secured  for  the  infant. 

Pyey.  Oorge,  cit.  p.  546,  is  in  1  P.  liK  128. 

Mansel  v.  Mansel,  cit.  ibid,  is  in  2  P.  IF.  678. 

As  to  which  doctrines,  see  also  10  Fits.  278-9. 

As  to  subsequent  cases  of  injunctions  relative  to 
trees  for  ornament  or  shelter,  as  noticed  at  p.  547, 
see  Chamberlayne  v.  Dummer,  1  Bro.  166,  and 
3  Bro.  549.  Marq.  Doponshire  v.  Lady  San^s^  6 
Fesi  107 ;  and  ff^lUams  v.  Macnamaray  8  Ves.  70, 
71. 

Barrel  v.  Champness,  cit.  p.  548,  is  in  Eq.  Co. 
Ab.  400.  Savile  v.  Samle,  cit.  ibid,  is  in  ft  Atk. 
458^464. 

Littone  v.  Robinson,  cit.  ibid«  is  in  3  Atk.  909. 
As  to  which  see  Mr.  Sanders^ s  edition. 


* 
1 
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Parkee  versus  Puilips,  August  1^  1750.         VOL.  I. 
(Reg.  Lib.  1749.  B./ol.  433.)  P^Jsi). 

% 

Notes  and  Obsbrvatioms. 
Thb  bill  was  djjf missed^  h^i^w^t  costs.  R.  L.       Rolls. 


Attorney  General  versus  Whorwood,       [  236  ] 

August  3,  1750 ;  and  VOL.  I. 

Whorwood  versus  University  Coll.        ti^""^^^ 

Page  534. 

Oxford. 

{Reg.  Lib.  1749.  A.fol.  652.— Reg.  Lib. 
1755.  A.fol.  607,  609.) 

(1)  Lord  Redesdale,  C.  notices  in  Bond  v.  Hop-  Devise  to  a  col- 
tti*,  1  Scho.  8^  Lefroy^  437,  the  imperfect  state  of  lege  not  for  aca- 
the  Report  in  the  principal  case ;  and  makes  legiate  uur-^ " 
several  important  observations  on  the  facts^  as  poses,  but  mere- 
developed  from  some  MS.  notes  in  his  Lordship's  1^  ^  ™^*  *^' 

.  ,.  .  «■•  1.         rwi      tators  house 

possession^  or  his  own  immediate  researches;  The  unalienable, 
efitor  desires  to  refer  to  these  (^tisenraliODS ;  the  and  that  one  of 
fidlowing  estates,  &c.  having  been  taken  without  ^nia  ^^e  in  it 
immediate  reference  to  them.  for  erer.  Lord 

The  codicil  directed,  that  "  the  College  should  JJ^Jj^^ 
^  never  sell,  change,  or  othewise  alienate,  the  do-  t^Sle  whe- 
*  nation  of  the  manor  of  Denton,  or  any  parts  of  ther  this  is  a 
^  the  lands  and  tenements  thereto  belonging,  from  ^Jl^^^  eiji, 
'^'the  purposes  intended;   which  were,    that   if  and  whether  a 
""  there  should  be  a  Senior  Fellow,"  &c.  &c.  (as  in  good  dcTise  un- 

-  .  .  dcr  the  Mort- 

toe  report.)  main  act  i  and 

;  One  *t 
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Attorney 

General 

versus 

Whorwood, 

August  2, 1'3  50, 

^and 

WborWood 

University 
Coll.  Oxford. 

it  was  after-  . 
wards  deter-  * 
mined  to  be 
void.  (I) 
Right  of  the 
Crown  to  direct 
the  use  of  an 
improper  cha* 
ritv.  (4)    '      ' 

[  237-1 

Baroit  and 
Feme. 

Husband  re- ' 
ceiving  pro- 
ceeds of  a  sale 
of  wife's  estate, 
and  promising 
by  a  note  or  re- 
ceipt to  lay  it 
out,  pursuant 
to  trusts  rela* 
tive  to  other 
property;  this 
note  held  evi- 
dence of  the 
agreement  an- 
tecedent to  the 
sale*  and  estates 
purchased  after- 
wards by  the 
husband,  were 
held  to  be  . 
bound.. 
Pleading.— 
Interrogating 
part  of  a  bill 
must  be  sup- 
ported by  a  sub- 
stantive 


One  of  the  purposes  was,  "  to  give  entertain- 
'^  inent  to  the  poor  and  needy  from  the  adjacent 
"  parts." 

The  bequest  was  afterwards  declared  void  by 
Lord  NorthingtoHjC.  v.Vide/wrfeaj.at  the  end  of 
the  last  note  in  the  case. 

(2)  Vide  Moggridge  v.'  ThackweU,  7  Ves.  36, 
and  the  cases  therein  referred  to,  especially  pp. 
77, 78  ;  Corhyn  v.  French,  4  f^es.  418  ;  and  Mbrice 
V.  Bishop  of  Durham,  9  Ves.  399.  Affirmed  on 
appeal  by  Lord  Eldon,  C.  TO  Fes.  522 ;  and  Cary 
V.  Abbot,  7  Ves.  490. 

It  seems  settled  by  the  above  casek,  that  where 
the  purpose  of  an  intended  charitable  gift  is  either 
contrary  to  law,  or  too  general  and  indefinite,  the 
disposition  is  in  the  King,  by  sign  manual.  The 
contrary  position,  therefore,  contended  in  the  ar- 
gument towards  the  botfbm  of  p.  536,  is  aot^cor- 
rect.  » i 

The  Attorney  General  v.  Baxter,  cited  page 
637,  is  thus  mentioned  in  Lord '  HardivUkts 
notes : 

*^  The  Decree  was  reversed,  not  upon  any  thing 

contradicting  the  general  principle,  reported  tp  be 

(Stated  ;  but  because  [it  was]  really  a  legacy  to 

sixty  particular  ejected  ministers,  to  be  named  iy 
*'  Baxter,  and  [the  same]  as  a  legacy  to  those  ! 
«  sixty  individuals;''    Vide  per  Lord  Eldon,  C  7 
Fes.  76. 

(3)  Vide  page  538.     See  also  Mitford  46,  and  , 
.6  Fes.  62. 

'  But  where  a  Plaintiff  does  make  a  substaintial 
charge,  even  in  a  general  manner,  he  may  inter-, 
rogatie  as  to  all  the  circumstances.    Vide  Mitf. 

45  ;  11  Fes.  296,  301,302,  376. 

As 


u 


a 
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As  to  the  cases  mentioned  p.  639,  of  voluntary     Attorney 
ddeds   being  supported  against   representatives,      ^"^"jJJ^i*' 
where  they  amount  to  a  complete  conveyance  or    Wborwood. 
thinsfer  of  the  property,  vide  Pecky^  Parrot,  I  Augutt  2.  i75o . , 
Fki.  236,  and  the.  notes  thereon,  antea  (128).  Who««ood 

'  Smith  V.  Deacon,  cit.  p.  540,  is  in  3  Atk.  323.         cemM 
Vidi  Mr.  Sanders's  note,  ibid.    Et  vide  Lewis  v.  cli''"^'"'' 
Hill,  1  Fes.  274.  """*' 

in' the  prihcipal  case  the  Court  declared,  ^*  that  stontive  charge. 
AimWhorwood,  the  Plaintifr  in  the  cross  cause.  ^\   ,. 
was  entitled,  by  virtue  of  her  niarnage  articles,  to  Voluntary  decdt 
have  the  sum  of  4000/.  therein  mentioned^  and  S^od  against 
s^sb  the  money  arising  by  the  sale  of  her  interest  (Jr  m^^^^"' 
in  her  father's  real  estate,  laid  out  in  the  purchase  to  a  complete 
of  lands  and  tenements,  to  the  uses  of,  and  pur-  ^^l^^^^  ^^ 
snaht  to,  the'said  articles ;   and  that  by  virtue  of      |   238  1 
the  agreement  of  her  late  husband,  contained  in 
the  paper  writing,  dated,  &c.  she  was  entitled  to 
hfive  the  money  arising  by  the  sale  of  her  sister 
Dwvthy\s  share  in  her  father's  real  estate,  laid 
oat  in  We  p'urdiase  of  lands  and  tenements,  to  the 
like  uses.*'    "  And  it  appearing,  that  the  whole 
money  raised  by  sale  of  the  said  Plaintiff  and  her 
sister    D/^  shares    of   her  fother's   real  estate, 
amounted  to  the  sum  of  7000/."  the  Master  was 
directed  to  enquire  what  purchases  of  freehold 
lands  of  inheritance  were  made  by  T.  IF.  after 
his  marriage ;  and  whether  such  lands  were  proper 
to  be  settled,  pursuant  to  the  articles :  and  if  the 
Master  should  find  that  they  were,  &c.  then  he  was 
to  enquire  how  much  the  purchase  money  thereof 
amounted  to ;  and  the  same  was  to  be  accepted 
and  settled  in  lieu  and  satisfaction  of  so  much  of 
the  said  two  sums  of  4000/.  and  7000/. ;  and  the 
residue  of  such  two  sums  was  to  be  considered  as 


a 
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Attobnsy      a  debt  on  T.  fF's  estate,  and  to  be  laid  out  in  the 

^mum'      purchase  of  lands  and  tenements,  with  the appro- 

WnoBwooo     bation  of  the  Master,  pursuant  to  the  articles :  and 

***^Md  ^^*^'  ***®  ^^^  ^^  ^  ^^  settled,  with  the  like  approba- 

Wbobwood     tion,  to  the  use  of  the  Plamtiff  A.  IV.  for  her  life^ 

»^«w         in  part  of  her  jointure,  with  remainder  to  the  De- 

cihr.oil7nn.  fendant  C.  S.  for  her  life,  with  remainder  in  fee  to 

the  use  of  the  two  senior  six  clerks,  not  towards 
the  cause,  in  trust,  and  for  the  benefit  of  such  per- 
son and  persons  as  should  appear  entitled  thereto; 
and  to  and  upon  such  trusts,  &c.  as  the  same 
ought  to  be  limited,  and  subject  to  the  directions 
of  the  Court ;  and,  in  the  mean  time,  the  money, 
before  directed  to  be  laid  out  in  a  purchase,  was 
to  be  placed  out  at  interest  on  government  or  real 
[  SS99  ]     securities,  &c.  in  the  name  of  a  trustee  or  tmstees, 

to  be  approved  of  by  the  Master ;  and  the  divi- 
dends and  interest  thereof  were  to  be  paid  to  such 
persons  as  would  be  entitled  to  the  rents  and 
profits  of  the  lands  when  purchased.    But  if  the 
Master  should  find  that  the  purchased  lands  were 
not  proper  to  be  settled  pursuant  to  the  articles, 
then  the  said  two  sums,  making  together  11,000/. 
were  to'  be  considered  as  a  debt  on  T.  W.^s  estate^ 
and  to  be  laid  out  pursuant  to  the  articles,  &c.  as 
above-mentioned.    And  it  was  ordered,  that  the 
manor  of  Denton»  with  the  lands  and  premises 
agreed  to  be  settled  by  the  marriage  articles,  mth 
the  appurtenances,  should  be  settled,  with  the 
Master's  approbation,  to  the  like  uses,  and  to  and 
upon  the  like  trusts,  &c.    And  the  Plaintiff^.  JV. 
was  declared  to  be  entitled  to  interest,  at  the  rate 
of  4/.  per  cent,  for  so  much  money  as  ought  to 
have  been  laid  out  in  the  purchase  of  lands  as 
aforesaid,  from  the  death  of  her  husband. 

It 
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It  was  ordered^  that  the  testator^s  house  and     Attohnby 
gardens  at  Denton^  with  the  appurtenances^  and      ^^^^ 
any  parcels  of  land  proper  to  be  let  therewith ;    Whobwood, 
together  with  the  household  g9ods  and  furniture  ^"^^*^  *''^' 
in  the  house^  should  be  let  to  a  tenant^  with  the    Wbobwood 
approbation  of  the  Master,  &c.  &c.     And  the        vemu 
Master  was  to  distinguish  and  apportion  how  c^^^Siiobd 
much  of  the  rent  ought  to  be  paid  for  the  house^ 
gardens^  and  lands,  with  the  appurtenances ;  and 
how  much  for  the  household  goods  and  furniture : 
tiad  so  much  of  the  rent  as  should  be  allotted  to 
be  jpaid  for  the  house,  gardens,  and  land,  was  to 
be  paid  to  the  Plaintiff  ji.  ff^. :  and  so  much  of 
Bach  rent  as  should  be  allotted  to  be  paid  for  the      [  240  ] 
household  goods  and  furniture,  should  be  paid  to 
the  Defendant  C.  S. :  and  an  inventory  was  di^^ 
rected  to  be  made  of  such  household  goods,  %c. 
and  signed  by  the  said  Plafiitiff  and  Defendant, 
and  left  with  the  Master  for  the  benefit  of  all 
parties  interested  therein. 

The  copyhold  lands  not  surrendered  were  de- 
dared  to  have  descended  to  the  testator's  heir  at 
faiw,  and  possession  thereof  was  directed  to  be  de- 
livered to  him,  &c. 

The  Master  was  to  enquire,  whether  the  regu- 
lations indorsed  on  the  testator's  will,  were  con- 
ristent  mth  the  statutes  of  the  College,  or  not ; 
and  also  whether  the  College  had  power,  at  the 
time  of  the  devise,  to  take,  in  Mortmain,  the  lands 
and  tenements  thereby  devised  to  them  in  re- 
mainder ;  and  the  Master  was  to  state  the  same, 
and  an  ciroumstances  relating  thereto,  with  his 
opinion  thereon,  to  the  Court,  &c.     Reg.  Lib. 

It  appears  that  exceptions  having  been  taken  to 
the  Master's  Report,  on  account  of  his  having  cer- 

tified> 
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Attorney  -, 

Gbnbbal . 

rtnui 

Whobwood*" 

Ai^st  %  1760, 

agd 

Whorwooo 

Un IV RARITY  ; 

Coll.  Oxford. 


[241] 


tified,  that  the  regultttions  indorsed  on  the  ftesta- 
tor*8  will  were  consistent  with  the  constitutions  of 
the  College,  those  exceptions  were  allowed  on  the 
I3th  Juae,  1755.  ^Vide  Reg.  Lib.  1755.  A./oL 

609. 

.-••■•  ■ 

The  above  c^uses^  together  with  some  others  on 
beh^f  of  charities,  under  this  will,  coming  on  be^ 
fore  hoydNarthin^ton^  C.  upon  the  26th  June, 
1756,  the  Court  declared,  .thot.tbe  regulations  in- 
dorsed on  the  codicil  were  inconsistent  with  the 
constitutions  of  the  CoUeige;  and,:  consequently/ 
thfitthe  trust,  whereupon  the  testator^s  real  estdte, 
apd  the  surplus  of  his^pftrscgoial.estate,  were  devised 
and(  giv€in  to  the  respective  Colleges,  being  .vdid, 
the  devise  of  '^he  real,  estate  was  a  resulting  trust; 
fot  the  ^tator's  heir  at  law;  and  that  for  the:saa)e 
reoiopQ  the  bequje&jt  of  the  surplus  of  the  personal, 
eistate  to.  tbe^executors^  was  also  void,  so  far  as  it 
rcdated  to  any  inter^t  or  benefit  thereby  given  to 
the  Colleges  in  succession,  &c.  &c,  &c.  Jieg^ 
Lib.  1755,.^,  foL  ^7,  609.  See  moreover.  7 
Ves.  496,  and  1  SchficUe/s  and  Lfifroy  Rep.  437. 


VOL,  I. 

Page  542. 
Rolls. 

Bequest  of  re- 
sidue between 
two ;  one  of 
them  djring  in 
testator's  life- 
time, no  surri-    ,  ^^       •         ^„ 
Torship,  and  his  1  ^^^-  JUn«  6d. 
moiety  is  undis- 
posed of.  (I) 


.t  •  • 


Prat  verttol  tSBA^KANy  Attgust  3,  1750. 


~      ^   4  m 


(Keg.  Hi.  1749.  B.fel.  552.) 


i.  h 


^OTBS  AflP  OBSimVAtlONS. 

Owen  V.  Owen,^ere  cited,  ;s  in  1  Jtk.  494. 
(»)  See  2  Fes.  285;  jmd  Benhet  y.  Balclielor/ 


Oates 


1  1  ■  .''  •  •  •  • 
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NoTBs  AND  Observations.'  ' ' 


Gates  versus  CiiAVUAVi^  August  6,  1750.        VOL.  I. 

Pa§6  542. 

S.O.li)lck.l48. 
■''.-:        Et'vide&Ves. 

Thb  order  was  made  on  consideration  four  loo. 
months  afterwards.    Vide  2  Fe^q^  lOO.  SdSSlSfej? 

.  ing  tf'dunurrer, 

^  theooltB  are  to 

••  be  refunded. 

RvDRA  vfirsus  BiiyiTu AM,  August  7»  1750.        r  242  1 
(Reg.  LibA749.  B./ol.SSi.)  Page  543. 

...  t 

NotES  AND  OBSERVAtlOFM. 

I         •         .       •  ■       ■       ■ 
*    ■      ■  -  ■       I     • 

(1)  See  Attorney  Oenetal  v.  Bentham,  1  Dick^  Injunction 
277,  in  1755,   S.  P.   and  semb.  the  same  De- ■?*'"«.' ?*«P- 

fl-J     *  -  ping  lights  un. 

toUlant.  til  trial  of  the 

Vide   Grays  Inn  Society ^  v.  Daughiy,  2  Fes.  "ght;  which 
453.    Fbhnonger's  Company  v.  ^st  India  Com^  Jh^miS^m 
pany^  1  Diek.  163 ;  and  Attmmey  General  y.  Nichol,  Court  will  never 

16F«.  338.        •  an^i"''**"*^*' 

It  appears  from,  the  cades,  that  theCqurt  will  der  topuiidcwH 
not  interfere  in  many  instances  in  which  an  ac<  ^^^  fun  been 
ticm  foi"  damages  might  be  maintmned. '  '      '      >    ^''^* 

The  interposition  of  a  Court  of  jBqiiity  in  such 
instances  is  on  the  principle  of  preventing  mate- 
rial i9^ary  amonutkkg  to  nuisance;  and  is  by  no 
means  ancillary  to.  the  mere  recovery  of  damages. 
See  more  especially  in  Attorney   General  v. 
Nichols  ubi  supra-,  and  Attorney  General  v.  Cleaver, 
18  Fes.  211.  .  -     ' 


i  I 


Gage 
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Gage  verms  Lord  Stafford  and  Fueness, 

August  7,  1750. 

VQLJ.  {Beg.  Lib.  1749.  A.fol  516.) 

Page  544.        LfORD  Eldon  C.  in  Murray  y.^Shadwell,  17  Fes. 
As  t6  deference  353-4^  held  that  such  a  reference  can  only  be 
to  tke  Matter     obtained  by  means  of  a  plea,  and  not  by  maimm ; 
whetker  two      saying  he  could  find  nothing  in  support  of  its  ever 
suiu  are  for  the  having  been  done  on  motion^  but  the  case  in 
wawmattcr, or  jif^^fy  268.    It  seems  his  Lordship  had  over- 
looked ImpA  Hardwicke^s  observations  in  the  prin- 
dpal  cas^  at  the  top  of  page  545.    Therefore 
quarei     Such  references  in  the  case  of  infants 
are  quite  of  course^  on  the  mere  allegation  of  coun- 
sel ;  and  the  Master  is  always  at  liberty  to  sug- 
gest any  improvements  in  the  suit^  and  to  report 
any  special  circumstances  that  may  be  for  the  in- 
fant's advantage.    Sullivan  v.  SuWvany  2  Menv.  40. 
It  seems,  however,  a  motion  for  such  a  purpose 
should  be  on  notice.  Editor.    After  the  Mastei^s 
report  in  favour  of  on6  suit,  without  an  impeach- 
ment of  the  other,  the  costs  of  the  latter  will  ge- 
nerally be  directed  to  be  paid.    Ford  or  Morti- 
mer y.^West  and  others,  last  day  of  HiL  Term, 
1818.    1  tVilsaris  Chan.  Cases,  159,  and  I  Swanet. 
Jlep.  368.  S.  a 

[  243  J         Lord  Townshend  t;eriti5  Windham, 
VOL.  n.  July  13,  1750. 

^^  (Reg.  Lib.  1749.  B.fol.  612.) 

Notes  and  Observations. 

Diitioction  be-       (1)  ViDB  Holmes  v.  Coghill,  7  Fes.  499,  and 
twccn  12  Fes. 
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12  Fes.  206.  with  the  cases  cited.    See  also  17  I--Townmhend 

Va9   Qftft  versus 

res.  iWO.  Windham, 

Tlie  indenture  mentioned  p.  1,  recited  (inter  juiy  13, 17M. 
alia)  that  it  was  made  in  performance  of  several  tween  powers 
promises  and  agreements  "  between  the  parties  to  (^^^^^ "  ij 
^  that  instrument  before  the  marriage  of  WiUiam  A  general  power 
""JV.  with  the  Countess  of  Delorame,  in  order  o(  appointment 

given  over  an 

^  that  the  same  might  the  sooner  take  effect/'        estate  in  lieu  of 
ITie  deed  in  favour  of  Catherine^  purported  to  »  present  inte- 
be  ^Mn  consideration  of  the  natural  love  and  having  been 
^  affection  her  father  had  for  her^  and  by  virtue  executed  wim-^ 
"  of  the  said  power  reserved  to  him,"  &c.  *^V^{ir, 

(2)  Vide  Oeorge  v.  Milbanke,  9  Fes.  190,  and  was  held  to  be' 
Holmes  v.  Coghilly  7  Fes.  499,  and  12  Fes.  206.    ^Jf^^V*/^*^ 
As  to  the  case  of  Shirley  v.  Lard  Ferrers^  Ai^thetcaJ 
mentioned  p.  2.  see  the  latter  part  of  the  note  seu^  however, 
7  Fes.  BOS.  !!l5?'^^ 

f  #-  x^.  v^n#.  creditors,  it  was 

Bamton  v.  fFardf  cited  p.  2,  and  also  reported  hdd  that  a  ere- 
2  Jtk.  172,  is  stated  tnare  correctly  in  2  Fesey:  ditor  by  judj. 

-_^  •  «•  vtf.  ment  entered 

but  that  18  not  quite  accurate.    It  is  stated  from  intofor  securing 
Eeg.  Lih.  7  Fes.  503:  from  whence  it  appears  a  portion  given 
that  O.  IF.  having  power  to  charge  the  premises  SJeSlSge 
with  any  sum  not  exceeding  2000/.  by  his  will  of  his  dai^hter, 
taking  notice  of  the  deed  and  power^  devised  to  ^^^  entitled  to 
his  mother  500/. ;  to  the  Defendants  1000/. ;  and  ^  ^p  244^1 
the  remaining  500/.  to  his  wife,  whom  he  made  Tenant  for  life 
xde  executrix :  and  he  charged  the  premises  with  ^^^^  y^^ 
the  said  2000/.  legacies.    The  bill  was  filed  by  f^^  21  j^,  in 
creditors ;  and  the  Decree  declared  ^^  that  ike  stum  trust  to  pay  a 
*"  of  2000/.,  with  the  interest  thereof,  which  the  itnte'^i°e  rel 
**  said  G.  fF.  had  power  to  appoint  by  virtue,  &c.  mainder  to  be 
^  and  of  which  he  made  an  appointment  hy  his  paid  ^  l^^mself ; 
**  will,  is  to  be  considered  as  part  of  his  personal  Sfcre  p^^^elit 
'^  estate,  liable  to  the  satisfaction  of  the  residue  of  of  ai^  due,  then 
'*  his  debts.*'    It  appears  from  Holmes  v.  CoghUl,  "^^^^^^ 

7  Fes.  that 
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L.  TowNSHEND  7  Ves.  499,  (aflSrmed  on  appeal,  12  Ves.  206.)  and 

"Wi^DUKu       ^^'^^  ^^^  ^^^^  therein  cited  and  referred  to,  that 
July  V6, 1750.   the  Court  has  always  maintained  the  obvious  dis- 
tinctions between  a  power  and  absolute  property j 

thai  time  or  a  ^      -  a  •     j  s'         jt 

should  be  due  *^  ^*  ^^'  '^  interpose  against  a  non-execution  oj 

at  his  death,  the  former ;    and  that  the  dictum  in  Bainton  v. 

'iSn^satU.'  ^^^'  2  AtJc.  172,  is  therefore  wrong,  by  being 

fuction  of  the  laid  down  without  limitation,  and  as  it  is  attended 

residue,  held  a  ^^h  a  mis-statement  of  the  case  itself;  althongb 

^u^^lJI^ars  tb^  8^™^  dictum  is  consistent,  if  applied  to  the 
for  that  debt :  particular  caifc  before  the  Court,  and  as  confined 
and  that  they      j^  ^g^^g  j^  which  the  party  has  executed  Or  at- 

were  no  assets  •    ,    .  ,       #  T     .      j-  t  •' 

untU  full  satis-  tempted  to  execute  the  extent  af  his  power^  Xfi 
faction  of  it.  7  f^^^s.  507,  and  12  Fes.  215.  It  appears  there- 
S^^pSira-'  fore  upon  the  whole,  that  although  a  Coyrt  of 
phemalia  when  Equity  will  aid  a  defective  execution  of  a  power, 
•^?^H  **'^®  it  will,  not  supply  the  want  of  execution,  even  in 
The  Court  wiU,  favour  of  creditors ;  and  that  Lord  .  Hardwicfy 
however,  let  her  could  never  have  used  the  dictum  above  alluded 

fond8,^ifMy.  *^  ''^  the  latitude  reported:  and  that^the  more 
A  wife  can  only  especially,  since  his  Lordship  lays  it  down  ex- 
claim as  a  pressly  in  the  principal  case  of  Lord  Townshendv. 

creditor  on«  V^^    ti  xi_  \.  u  1  »  1    •.     •.''\-" 

year's  arrears  frindfiam,  that  no  person  could  be  entitled  with- 
of  her  separate    out  an  appointment,  vide  pages  8  and  9. 

[  245  J  i^e  instance  mentioned  p.  3,  of  a  tenant  for 

^^  "in?  life,  with  a  power  to  charge,  becoming  bankrupt, 
money.  and  that  the  iame  being  a  mere  power  unexecuted 

would  not  vest  in  his  assignees,  was  also  decided 
^^uSi^T'  by  Lord  i^/dbn,  C.  m  Thorpe  y.  Goodall,  l?  Fes. 
tenant  for  life,  388,  and  1  Rose^s  Cases  in  Bankruptcy,  40.  .  . 
biilra?"^  The  assignment  to  Comt/ns,  mentioned  at  tiic 
does  not  Vest  in  top  of  page  4,  was  of  "  certain  estates  to  Him/ his 
his  assignees.  <*  heirs  and  assigns^  during  the.  testator's  life,  and 
Vide  page  4.      "  ^^  certwn  dividends  to  Corny ns,  his  executors, 

"  &c.  for  21  years,  if  the  testator  should  so  long 

"  live." 
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"  live.**    TTie  deed  also  purported  to  pass^  for  a  L.  Townshend 
like  interest,  several  shares  in  the  New  River     ^„^^'^' 

Tir^x  1  Windham. 

Water-works.  j^iy  i^,  175a. 

The  trust  was  to  apply  the  residue  of  the  divi- 
dends, &c.  that  were  due  at  the  time  of  making 
the  assignment,  ^'  and  tJiat  should  be  due  and 
^unreceived  at  the  time  of  his  deaths  towards 
^  satisfiEustion  of  the  residue  of  the  debt.  And  in 
^  case  the  arrears  should  exceed  what  should  be 
^  due  to  Pratt ^  at  the  decease  of  the  testator,  that 
'^  then  the  residue  thereof,  after  paying  the  same, 
^  shoiild  be  applied  for  the  only  use  of  the  testa- 
^  toFs  executors  and  administrator^/'    JR.  L. 

Hie  bill  insisted  (inter  alia)  that  inasmuch  as 

the  assignment  was  made  subsequent  to  a  Decree 

obtained  in  another  suit  by  the  Plaintiffs  against 

the  testator  [whereby  he  was  excluded  from  any 

interest  in  the  New  River  shares,  and  ordered  to 

come  to  an  account  in  respect  of  themj,  Pratfs 

security  could  not  stand  in  the  way  of  their  de* 

mands,  which,  by  virtue  of  the  Decree,  were  a 

prior  lien  and  demand  on  the  said  rents,  dividends, 

and  premises,  to  any  right  which  could  be  derived 

mder  the  deed,  &c. ;  and  that  the  deed  was  ob* 

tained  with  fiill  ndtice  of  the  Plaintiflf 's  demands.      [  246  j 

Bdt,  if  the  Plaintiff  had  not  a  priority  6f  demand, 

ad  if  the  deed  was  not  fraudulent  against  them, 

jet,  that  the  only  rents  and  profits  included  there- 

m,  which  did  or  could  pass  thereby,  were  such  as 

doald  accrue  from  Lady-day  next  ensuing  the 

dbte  of  the  deed,  and  that  there  was  not  the  least 

tendency  in  the  deed  to  assigning  or  making  any 

arrears  of  rent  precedent  to  the  execution  thereof, 

or  wldch  should  accrue  before  Lady-day  1746,  a 

security  for  Pratfs  benefit.    That  as  the  testator, 

s  had 
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L.  TowNSHiNi^  [j3^  l^g  received  the  whole  arrears  to  Lady-day,  itf 

versus  ^  j        j^ 

Windham^  his  lifetime,  and  after  the  execution  of  the  pr^ 
July  13,  Itso.  tended  deed,  could  not  have  been  made  account- 
able for  the  sable;  n^itfabr  could  his  executors 
tkaiy  be  made  answerable  for  them  in  any  other 
inanner  than  he  w6uld  binDBelf  have  been  if  lining: 
and  that  vA  the  pretended  d6ed  imported  to  be  aa 
more  than  a  security  for  1500/.  per  armam^  so  the 
letits  whieh  accnked  from  Lady-day  to  the  lime 
6f  the  testator^i  death  ought  to  be  distributed  in 
the  same  proportion ;  and  the  surplus  thereof,  )at 
least  aftel:  amwering  so  much  of  the  annuity  as 
becanve  due  ia  the  interval  of  time  aforesaid^  to 
be  aooeatiAed  for  to  the  testatcn^'s  estate,  in  the 
same  manner  as  it  wmild  have  been  to  himself 
had  he  lited  to  teceive  the  same. 

The  Defendant  Pratt  stated  (inter  alia)  that 
the  said  Decree  for  an  account  obtained  by  the 
Plaintiff  was  Ho  lien  on  the  arrears  of  rent,  divir 
dends,  nnd  profits  of  the  {^remises,  and  that  the 
indenture  was  exBCUtbd  before  such  accoimt  was 
liquidated  by  any  rqyort  or  agreement. 
[  247  ]         ttis  Lordship  declared  ''  that  the  said  Defend- 

^^  ant  J.  Pratty  and  the  Defendant  S.  Camyn^  as 
'^  IiIb  trustee,  am  entitled  to  have  the  arrears  of 
^'  i^ent  of  the  estate,  and  the  arrears  of  the  divi^ 
^^  dendb  of  the  New  South  Sea  Annuities  i!n(niirred 
^*  and  dne  at  the  time  of  the  death  of  the  said 
^  tesratOT)  oomprised  in  the  sard  mdeattire,  ovei^ 
"  and  above  tihre  \SfmU.  iper  ammvi,  specially  prOt 
^  vided  by  the  said  indenture,  applied  towatxfe 
^  satMifoetion  of  the  denmnds  of  the  said  Defendf 
^'  >ant  J,  PrAtt,  and  that  the  same  ought  not  to  be 
^^  considered  as  part  of  the  general  assets  of  the 
"  ^d  testator.'*    R.  L. 

''  ■.  i  As 
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As  to  the  instances  stated  at  bottom  of  page  9,  L-  Townshend 

VBT9US 

see  George  v.  Milbanke,  9  f^es.  190,  and  Holmes     windham, 
V.  CSoghiU,  7  res.  499,  and  12  Fes.  206.  July  13, 1760. 

(1)  Fide  pages  10  and  11,  and  Stephens  v.  0/wc, 

3  «ro.  90,  &c.  Ow«/>er  710,  711.  1  Jik.  16.  94.  ^•yTcTbyT" 
Bonanoft^  v.  Thorpe,  1  Fm.  27.  /i««A  v.  fVilkin-  ^naaindAM, 
««,  6  Fej.  384,  &c.  (as  to  which  see  per  Sir  ^^.J'X*'^'* 
WilUam  Orant,  M.  R.  12  Fe«.  155.)  Brown  and  quentpur- 
Ctar/er,  6  Ves.  862.  ATiitow  v.  Cbu*«»aArcr,  12  f»»"«"  fi>'.'»- 
Fef.  136,  and  the  cases  there  cited;  especially  deration, aiu/ 
Mimiague  and  Lord  Sandwich,  with  the  note  on  it  cndUars. 

mere^  p.  wo.  „^  imtet^  cu 

(2)  The  13th  EUzabeth  was  made  in  fevour  of  the  time,  onduo 
cndiim^s.  fraud  it  is  good 

Tlie  27tii  EHzabetk  in  fevoiur  of  purchasers.         tors,  though 
See  moreover^  1  JTes.  27,  and  2  Te*.  18.  notagainjiipur^ 

chasers ;  by 
force  of  the  atat.  27  £liz.  c.  4.  (I)    Difference  between  the  statutes  13  Elis. 
c  6,  and  the  27  Eliz.  c.  4.  (2) 


BouGfiTON  verstis  Boughton,  July  18, 1750.      [  248  ] 

VOL.  II . 

(Reg.  Lib.  1749.  ^.  fol.  599.)  v— v-^ 

Page  12. 

Notes  and  Observations. 

Afibr  the  bequest  to  the  residuary  legatees,  Election- 
Mated  in  the  report  as  the  end  of  the  will,  these  to^v^eTred"^ 
•ndt  ^appear  in  Reg.  Lib.  ^^  liable  only  to  or-  estate  to  A.  but 
'■^idbanage.     His  will  being,  that  the  contestor  """^^^^f^^^i^V 
*-^  not  content  with  the  whole  will,  should  account  ^tute,  giving 
i  ^  for  idl  monies  which  the  testator  had  advanced  (inter  alia)  a 
•  ^  him  or  her.*^  '"^iftnTn  t' 

gacu  to  an  m- 

(1)  Vide  Shtdden  ▼.  Goodrich,  8  Fes.  481.  496,  font  (who  be- 
■Bd  the  note  to  Jllen  v.  Poulton,  antea  (76).       •     came  the  teita- 

8  2  The  **''• 
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tor's  heir  at 
law),  and  ex- 
pretaly  direct- 
ing, that  if  any 
who  received 
benefit  by  the 
will  should  dis- 
pute any  part  of 
it,  they  should 
forfeit  all  claim 
under  it. 
Held  that  the 
infiuit  heir 
should  elect 
^  when  he  came 
of  age.  (1) 
In  the  mean 
while  A.  the  in- 
tended devisee, 
was  allowed  to 
be  in  possession 
of  the  estate,  (2) 
though  restridn- 
ed  from  com- 
mitting waste, 
and  subject  to 
account ;  as  to 
which,  his  share 
of  the  personal 
estate  was  de- 
clared liable  to 
make  satisfoc- 
Xion. 


u 
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The  Decree  in  the  principal  case  appears  in 
Reg.  Lib.  as  follows. 

"  Whereupon,  &c.  his  Lordship  doth  declare^ 
^*  That  the  said  testator's  will  is  not  executed  in 
'^  such  manner  as  is  sufficient  to  pass  his  real  estate, 
^^  and  therefore  the  sanie  is  descended  to  the  De* 
fendant  G.  B.  his  grand  daughter,  and  heir  at 
law ;  but  that  according  to  the  clauses,  condi- 
^^  tions,  and  terms  contained  in  his  will,  the  said 
'^  Defendant  G.  B.  is  not  entitled  in  this  Court  fo 
^^  claim  the  benefit  both  of  the  lands  descended  fo 
'^  her  and  the  legacy  of  1200/.  given  to  her  by  the 
will  upon  the  contingencies  and  terms  therein 
mentioned,  and  the  said  1200L  being  a  contin- 
gent legacy,  no  election  can  be  made  for  her 
^'  during  her  minority:  therefore  his  Lordship  doth 
'^  order  and  decree,  that  the  Defendant  G.  B. 
^^  when  she  shall  attain  her  age  of  twenty-one 
^*  years,  do  make  her  election,  whether  she  will 
^^  insist  to  take  and  enjoy/  the  lands  so  descended 
'^  to  her  as  aforesaid,  or  will  part  with  thd  sam%, 
'^  and  abide  by  her  said  legacy  of  1200/.  giv^ 
^^  her  by  the  said  will ;  and  in  case  she  shall  make 
^^  her  election  to  take  and  enjoy  the  lands  so  des- 
^^  cended  to  her  as  aforesaid,  then  his  Lordship 
^  doth  declare,  that  the  said  legacy  of  1200/.  and 
^'  all  the  interest  and  benefit  tbat  she  can  take 
thereby,  ought  'to  fall  into  the  residuum  of  the 
said  testator's  personal  estate.  But  in^»se  die 
*^  shall  then  elect  to  abide  by  the  said  legacy  bf 
^^  1200/.  given  her  by  the  said  will,  in  that  case 
^^  his  Lordship  doth  order  and  decree,  that  the 
'^  said  Defendant  G.  B.  after  she  shall  have  M- 
tained  her  age  of  twenty-one  years,  and  made 
such  election  as  aforesaid,  do  convey  the  said 

<<  lands 


(( 


« 


« 
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*^  lands  to  the  Fiaintiff  for  life,  with  such  limita-  Bougdton 
"  tions  over,  as  are  mentioned  in  the  said  will.  Boughtow 
'^JBut  in  the  mean  time,  and  until  the  said  De-  July  iw,  1750. 
^  fendant  G.  B.  shaU  attain  her  age  of  twenty-one 
"  yean,  9nd  make  such  election,  or  marry  with 
"  such  consent  as  is  directed  by  the  said  testator's 
^  will  before  such  age ;  it  is  further  ordered,  that 
<^  the  seyeral  sums  appointed  by  the  said  testator's 
*'  will  for  the  maiutenance  of  the  said  Defendant 
^  6.  B.  the  in&int,  to  be  computed  from  the  time 
^.'of  the  death  of  the  said  testator,  be  paid  to 
'VJIf.  B.  the  mother  of  the  said  Defendant  G.  B. 
^  the  infimt^  by  whom  she  has  been  maintained, 
^  and  for  the  future  dbring'such  time  as  she  shall 
^\ maintain  her.  And  it  is  further  ordered,  that 
"  the  Plmntiff  be  let  into  possession  and  receipt  of 
**  (he  rents  and  profits  of  the  lands  in  question, 
"  subject  to  the  further  order  of  this  Court ;  and 
^that  jthe  Plaintiff  be  restrained  in  the  mean 
**  time^  from  committing  any  waste  upon  the  said 
'^real  estate;  but  these  directions  concerning  the 
.^  payment  of  the  maintenance,  and  the  Plaintiff^s 
^receiving  the  rents  and  profits  of  the  said  estate 
^  as  aforesaid,  are  to  be  without  prejudice  to  any 
'^  of  the,  parties,  and  subject  to  the  further  order^ 
*.of  this  Court ;  and  in  case  the  Defendant  G.  B. 
^  shall  make  her  election  to  take  and  enjoy  the 
^  bmds  in  question,  or  any  of  the  contingencies 
''whereupon  the  said  1200/.  is  ^venover,  shall 
^  happen  before  she  makes  such  election,  then,  &c. 
''  that  whatever  the  Plaintiff  shall  be  entitled  to 
'^  as  his  ^yirphanage  part  of  the  said  testator's  per- 
''  sonal  estate,  will  be  liable  to  make  satisfaction 
"  /or  what  he  shall  have  received  out  of  the  rents 

''  and 
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BouGflToN     <^  and  profits  of  the  said  testator's  real  estate^  as 
BocMTON     ''the  Court  shaU  direct,'' &c.    Reg.  Ub. 
July  18, 1760.       (2)  The  Author  of  these  notes  ahnast  yentures 

to  doubt  the  propriety  of  this.  The  only  ground 
on  which  it  could  be  rightly  done,  would  be  the 
greater  benefit  to  the  infant  in  the  mean  while; 
and  this  of  course^  must  he  presumed  firom  sd 
great,  so  impartial,  and  careful,  a  Judge.  It  is^ 
however,  certain^  that  the  legacy  was  contingent ; 
and  that  the  report  does  not  at  all  notice  such 
greater  benefit  to  the  infant  in  the  mean^  while. 
The  implication  from  thence  would  be  rather  US 
the  contrary ;  the  Lord  Chancellor  being  stated 
to  observe,  ^'  that  the  Master  could  not  judge/in^ 
'^  the  infant  on  account  of  the  legacy  ^^^  ^ 
^'  severed  contingencies  T  and  to  sky  only  ^^  that 
'*  the  Plaintiff'  ^  must'  receive  the  rents,  &c.  till 
**  the  election  made,  subject,^  &c. 

Independently  of  the  benefit  actually  shpposed 

to  arise  to  the  infant  in  such  a  case^  the  Author  is 

[  249  ]      aware  of  no  principle,  empowering  the  Court  to 

take  the  intermediate  possession  of  the  real  e6n 
tate  away  from  the  infant  heir,  who  was  mani- 
festhf  entitled  to  it  at  Law,  and  in  Equity^  and 
to  g^ve  it  to  one  wlio  was  as  manifestbf  not  ai* 
titled  to  it ;  and  who  had  but  a  precarious  effui^ 
table  chance  of  having  the  estate  at  a  future  pe- 
riod, if  the  infant,  then  ceasing  to  be  an  if^itnl, 
should  chuse  to  abandon  it  to  him. 

The  Author  is  the  more  anxious  on  the  subject, 
because  it  appears  clearly  that  the  real  estate  could 
not  specifically  be  affected  even  by  any  possible 
implication.  The  only  obligation  imposed  by  the 
will,  was  a  forfeiture  of  the  legacy,  by  an  express 
condition ;  and  this  could  only  subject  a  party  to 

take 
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take,  or  refecty  the  benefit,  subject  to  the  alterna-  Bougbtoy 
tive,  when  he  was  competent  to  malce  his  elec-  boughton 
tion.  This  is  the  precipe  point ;  and  its  extent  §  juiy  is,  1760. 
as  to  which,  see  per  Lord  Eldouy  C.  in  Sheddon  v. 
Chodrichy  8  Fes.  496»  497 ;  and  the  disfipctipa  m 
laken  from  the  cases  in  the  note  to  ^Uen  v.  Pout- 
ton  (1  Fes.  122)  antea  76.  If,  therefore,  the  will 
could  not  he  looked  at,  so  as  to  operate  directly  on 
the  laad,  (wd  nothing  could  aflfect  the  land,  either 
at  Law  or  in  Equity,  till  the  mifiority  had  ceased, 
when  tb^  party  seised  of  it,  would  determine  for 
Uiwelf,  wh^sther  any  thing  should  ever  affioct  it  at 
all ;  how  was  it  competent  for  a  Court  of  Equity 
to  divest  the  possession  from  the  infant,  or  the  re- 
ceipt of  the  rents  and  profits  from  his  guardians 
in  the  wean  while  ? 

It  is  to  be  noticed  that  Lord  Kenyan,  when 
M.  R.  said  that  he  could  not  find  himself  war- 
mted  in  agreeing  with  this  case  ;  though  he  con- 
fessed his  powers  of  discrimination  were  far  in- 
ferior to  those  possessed  by  Lord  Hardwicke.  From 
Hm  MS.  notes  of  Sir  Samuel  Romilly.  Vide  Mr. 
Bilfs  note  to  his  editon  of  Brown,  2  vol.  59.  In 
note  (a)  to  1  Swanst.  Rep.  414. 

Mr.  Swdnston,  after  referring  to  the  above  6b- 

KfvatioBS  of  the  Editor,  suggests,  that  possibly 

Lord  Hardwicke^s  order  proceeded  on  the  notion 

that  the  disposition  of  the  will  should  not  be  dis- 

taibed,  except  by  actual  election  to  take  a^nst  » 

it ;  and  that  any  inconvenience  consequent  ob  the 

ipspeBce  of  election,  ought  to  affect  the  individual 

idone,  lyy  wiiose  disability  it  was  occasioned.  Mr^ 

SwanstOH  then  refers  to  2  Fes.  jun.  p.  €97.  Upon  the 

doctrine  of  election  in  general,  see  some  very 

doborate  notes  by  Mr.  Swanston,  in   Dillon  v. 

Parker, 
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BouoHTON      Parker,  and  Gretton  v.  Howard,  1  Swanst.  359  to 
BouTJ^oN,     457,  with  reference  to  infents,  &c.    See  in  par- 
July  18, 1V50.  ticular^  1  Swanst.  note  to  p.  413,  &e. 
[  250  ]         As  to  the  Court  never  allowing  an  infimfs  estate 

to  be  prejudiced,  see  per  Lord  Hardtvicke,  C.  in 
Tatflar  v.  Philips,  2  Fes.  23.  Nqys  v.  Mordaunt^ 
cited  p.  12,  is  in  2  Fern.  581.  Prec.  Ch.  265. 
Oilb.  Rep.  2. 

Jenkins  v.  Jenkins,  cited  also  p.  12,  is  likewise 
stated  in  p.  617  of  the  same  volume. 

As  the  Author  of  these  notes  has  a  MS.  Note  of 
that  case,  he  thinks  its  insertion  may  be  sendee* 
able  to  the  profession. 


Jenkins  v.  Jenkins,  in  Cane.  Mich.  10  Geo.  II. 

November  20, 1736. 

David  Lewis  by  will,  dated  November  22, 16809 
gave  to  his  granddaughter  Anne  Jenkins  300/.  to  be 
paid  her  within  five  years  after  his  decease,  and  to 
the  other  four  children  of  his  daughter  Eleanor 
(being  his  four  grandsons)  he  gave  200/.  a  piece^ 
to  be  paid  them  within  5  years  after  his  decease ; 
and  declared  that  no  interest  should  be  charged 
for  either  of  the  last  mentioned  sums  to  the  ap- 
pointed time  of  payment,  and  then  the  said  last 
sums  to  be  put  to  interest  for  the  said  children,  by 
tlieir  father  and  mother,  and  the  survivor/  .And 
also  declared  his  intent  to  be,  that  in  case  any  of 
the  said  children  should  die  before  such  legacy 
became  due,  that  then  the  legacy  of  such  so  dying 
should  go  amongst  the  brothers  and  sisters  of  the 
whole  blood  of  such  child,  share  and  share  alike ; 
and  made  his  son-in-law,  Thofnas  Jenkins  (hus- 
band 
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band  to  his  daughter  Eleanor)  executor,  and  died 
^be  29th  of  the  same  month.  Eleaner,  the  testa- 
tor*s  daughter,  had  then  five  children  besides  the 
said  Anne,  viz.  David  Jenkins  the  elder,  the  Plain- 
tiff, the  second  John,  George^  mid  William.  Anne 
died  June  10,  1700;  and  Eleanor  had  another 
child^  viz.  the  Defendant,  since  the  death  of  Anne, 
but  before  Anne's  legacy  became  payable.  Thomas 
Jenkins,  the  ekequtor,  expended  110/.  in  placing 
out  the  Plaintiff  to  apprenticeship,  and  paid  seve- 
ral debts  of  his,  and  maintained  him  after  \\p  came 
to  age,  and  by  his  will  in  writing,  in  1731,  de- 
vised as  follows :  *^  Whereas  I  am  executor  to  my 
^  late  father-in-law,  David  Lewis,  who  by  his  will 
^  gave  my  son  Thomas  Jenkins  200/.  to  be  paid 
^  him  as  by  the  said  will  is  mentioned ;  and  there 
^  being  also  due  on  the  death  of  his  sister  Anne 
^  50/.  which  I  am  by  the  said  will  obliged  to  pay, 
''  I  do  therefore,  in  discharge  of  my  said  executor- 
^  ship,  and  out  of  affection  to  my  said  son  Thomas, 
"  give  the  said  250/.,  notwithstanding  I  paid  110/. 
^  thereof^  to  place  him   apprentice^    and  have 
''maintained  him  with  all  manner  of  necessaries, 
^  and  have  paid  for  him  at  his  request  upwards  of 
^  900/.  in  discharge  of  his  debts,  and  have  main- 
^  tained  him  these  20  years,  for  which  payments, 
''charges,  and  expences,  I  insist  upon  no  more 
"  than  the  interest  of  the  .250/.,  and  do  give  him 
"  the  said  250/.  notwithstanding  the  charge  I  have 
*'  been  at^  and  the  payments  and  disbursements  I 
"  have  made  as  aforesaid,  to  be  paid  him  by  my 
"  executor  within  six  months  after  my  death,  and 
"  I  gire  the  interest  of  the  said  250/.  to  my  execu- 
''  tor,  in  sa.tis&ction  of  the  money  by  me  paid,  laid 
'^out^  and  expended,  for  my  said  son  Thomas  Jen^ 

"  kins, 
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^^'  kins^  and  I  do  ei^oia  niy  said  executor  to  take 
^'  the  said  sum,  and  no  more,  in  satisfaqtion  there- 
''  otr  He  then  gave  the  Plaintiff  al)  gums  th«ife 
were  duQ  to  him  frQm  one  Pryce^  whp  a^^erw^rds 
became  in8ol\r?nt;  and  farther  devised  to  him  a 
close  in  fee  \  and  made  the  Pefi^ndant  fdogcntpr 
and  residuary  legatee. 

The  Plaintiff  brought  the  bill  for  the  ^0^  and 
interest  for  jS  ve  years  after  the  death  of  J^ld 
Lewis ;  and  the  Defendant  in  bis  ao^wert  insisted 
that  the  Plaintiff  ought  to  submit  to  the  whole  will 
of  his  fether,  and  not  take  advaot^e  of  it  id  part# 
and  avoid  it  in  the  other  pant* 

The  cause  was  first  heard  at  the  RqUs,  when  it 
was  decreed  that  the  child,  which  was  born  after 
the  testator  Lewises  death,  and  before  the  legacy 
of  300/.  became  payable  to  Anne^  was  entitled  to 
a  share  with  the  otlier  children;  and  likewise 
that  the  Plaintiff  was  entitled  to  interest,  as  wiell 
for  the  0OA  which  came  to  him  upon  Anw^n  .death; 
^  for  the  200/.  devised  to  him  by  Lewis^  and 
likewise  to  the  land  and  money  left  him  by  his 
&ther  Thomas  Jenkins. 

The  questicm  now  was»  whether  the  Plaiotiff  was 
entitled  both  to  the  interest  of  thelcgacy  of  2SK^/. 
and  also  to  what  waa  devised  to  him  by  his  fether, 
or  whether  his  fatfaer^s  will  shauld  not  be  taken  as 
a  satisfaction  for  it. 

Lord  Ch»acellor  [Talboi]-- 

As  to  the  general  demand,  the  Plaintiff  is  en- 
titled to  the  principal;  but  the  question  iSjp. 
whether  he  bath  not  received  a  satisfaction  for  it^ 
by  th^  money  expended  upon  him  by  his  father  ii& 
his  lifetime :  as  on  the  one  band  panehts  ar^ 
bound   to  maintain  tJbeir :  diildren,   whei^  the 
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eiiildren  have  no  subsistence  of  their  own ;  so^  on 
the  other,  where  the  child  hath  an  annual  income^ 
the  parent  is  not  bound  to  let  ^lat  accumulate^ 
and  maintain  the  child  out  of  his  own  pocket,  but 
may  apply  that  income  to  the  child's  maintenance* 
In  the  present  case,  the  child  hath  but  250/.  in  the 
whole,  whereas  the  fiither  had  a  good  real  and 
perscmal  estate ;  and  if  what  is  sworn  by  one  wit- 
ness be  true,  the  father  had,  in  the  year  1730, 
promised  to  pay  both  principal  and  interest,  and 
to  assign  an  estate  by  wslj  of  security  for  the 
growing  interest ;   which  shews  no  intent  to  set 
op  so  hard  a  demand  against  his  child,  whose 
fortune  was  so  small  in  comparison  of  his  own ; 
and  tihongfa  he  was  persuaded  afterwards  to  aker 
ids  opinion,  and  to  revive  his  demand,  yet,  having 
lieen  before  waived  by  the  transaction  in  1730,  he 
riioald  not  now  be  at  liberty  to  revive  it;  so  that 
if  the  case  stood  upon  that  point  alone,  I  should 
make  no  difficulty  of  relieving  t^e  Plaintiff.    But 
then  comes  the  will,  whereby  the  father  might  im- 
pose what  terms  he  pleased  upon  his  own  disposi- 
tion, according  to  the  rule  in  Nqys  v.  Mardcmnfs 
case,  2  f^em.  581,  which  is  applicable  to  the  pre- 
sent  one ;  it  being  unreasonable  to  take  a  will  by 
halves,  and  not  to  be  supposed,  that  the  testator 
would  have  made  the  bequest,  had  be  known  that 
the  terms  upon  which  he  made  it  would  not  be 
complied  with.    In  the  present  case,  the  testator 
never  intended  that  the  Plaintiff  should  have  this 
interest,  and  likewise  take  advantage  of  the  devise 
of  the  dose,  and  of  the  sum  given  him  ;  and  I  do 
not  think  there  is  any  difference,  where  the  de- 
^  is  of  money  only,  and  where  it  is  partly  of 

money,  and  partly  of  land.     In  Noj/s  v.  Mar~ 

daunfs 


Bouoirroit 

BoDOBTTOlf. 

Yersiis 
JeirArliir. 
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versus 

BOUOHTON* 

Jenkim 

verauf 

JcHkhu. 


daunts  cQse,  although  land  was  by  the  will  given 
in  satisfaction  of  land,  which  might  be  said  to 
differ  it  from  tlys  case ;  yet  the  land  was  of  a 
different  nature,  which  brings  it  to  the  same  thing 
as  it  is  here. 

And  so  reversed  the  Decree,  and  decreed,  that 
the  Plaintiff  do  make  his  election,  whether 
to  take  under  the  will,  and  to  wave  the  in- 
terest of  the  250/. ;  or  to  have  the  interest, 
and  wmve  the  advantages  of  the  devise. 


Herle  v.  Greenbanky  c\i.  p.  13,  is  in  1  F'es.  290, 
and  3  4th.  695. 

Biydenelly.  Bowtan,  stated  p.  16,  is  in  2  jitk» 
^^ ;  from  whence  it  appears,  that  the  operation 
of  the  codicil  was  considered  as  only  a  lessening  of 
the  quantum  given  by  the  will,  though  differently 
modified.    Vide  ibid.  p.  273. 


SetUemeot  af- 
ter marriage, 
on  wife,  &c. 
good  against 
the  husband's 
creditors  and 
assignees,  hav- 
ing been  made 
in  consideration 
of  her  parting 
with 


Ward  versus  Siiallet,  July  26,  1750. 

(No  Entry.) 

Notes  and  Observations. 

(1)  Vide  Beaumont  v.  Thorpe,  1  Fes.  27,  et 
antea  25. 

Blackerby's  case,  cit  p.  17,  is  in  1  Fes.  347. 

Fitzer  y.  Fitzer,  cit.  ibid,  is  in  2  Atk.  511. 

As  to  Miss  fFindhanCs  case,  cit.  p.  18,  and  the 
observations,  see  pp.  10  and  11  of  the  vol.  with 
the  notes  on  it,  antea  (247)» 

As 
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Ward 
versus 


*As  to  the  case  put  by  the  Lord  C.  p.  18,  of  the 
advance  of  a  new  portion,  raising  a  good  considera-      shallet 
tion,  see  also  Ramsdeny.  Hylton,k,c.  p.  308  of  the  ^xAjW,  1750. 
yo\.  et  post.  (36Q).  r»255  ] 

vdth  a  tontiQ- 
gent  interest  se- 
cured by  the  bond  of  the  husband  to  her  before  the  marriage  without  the  inter- 
position of  trustees.  (I) 


CoxE  versus  Bat£Man9  August  1,  1750.        VOL.  IL 


{Reg.  Lib.  1749.  A.fol.  620.) 


Page  19. 


(1)  See  Vernon  v.   Vawdry,  2  Atk.  119,  and  Remedy  for  a 
Bam.  Chan.  280  :  likewise  in  Lansdowne  v.  Lans-  f/^"^^^^* 

downe,  1  Madd.  Rep.  138, 139.  and  money  pro- 

duced ehereby  laid  out  on  an  estate  in  Irehind,  cannot  be  speciOcally  followed.  (1) 
The  party's  assets  were,  however,  marshalled  in  favour  of  the  claim. 


Clavey  versus  Hunt,  August  1,  1750.  Page  19. 


Notes  and  Observations. 
Twiners  case  there  cited  is  in  3  Rep.  80. 


A  deed  may  be 
evidence  of  an 
act  of  bank- 
ruptcy, though 
made  in  ftvour 
of  creditors. 


Travers 
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[  256  ]       Travers,  &c.  Executors  of  Lord  Powis, 
VOL.  XL  .   versus  Earl  Stafford,  and  Mr.  Furness, 
p^^Jl9.  Oc/oier  15, 1750. 

s.c.Ambi.io4.  (R'S^  ^^^  1749.  B.fol.  610.) 

Notes  and  Observations. 

If  injunction  be       (1)  ViDE  Bliss  Y.  Boscawen^  2  Ves.  and  Beajnes 
diaBoWeioD  the  jqI.  and  James  v.  Doumes,  18  Fes.  522. 

caaM>tbe^-  It  appears  evidently  from  thence  (as  intimated 

tuned^  as  of  by  Lord  Harduncke,  page  21),  that  the  Court  4^^ 

JJJJJJ^J^  not  hold  a  Plaintift  to  the  strictness  of  stating  the 

fupfikoiDM^  foil  strength  of  his  case  at  first,  without  lendinje^ 

i^'  ^  ^.A^  its  assistance  by  injunction,  on  amended  or  supply- 

ThenpBCiioa  i  vn 

having  issued       mental  DiU. 

irregularly.  The  distinction  is,  that  the  case,  as  well  as  the 

^i^t^ not  motion,  must  be  fecial     . 

waived  the  ob-  (2)  Vide  page  2L    Sedquere,  whether  it  would 

jectionbya  supersede  a  clear,  mistake  in  law;  see  Chit^v. 

tioTf^Sto  Ching,  6  Ves.  282.   roung  v.  WaUer,  9  Fes.  S64, 

aoBwer  Om  MIL  and  Steffv.  Andrews ^  2  Madd.  Rep.& ;  and  whether 

?^2^[Jf'"^'*^  the  Court,  in  sudh  a  case,  would  not  hear  such  ob- 

oeta  oan  oBlr  he  jections,  as  it  does  ai^guments  against  the  ftepbrts 

^'^^^aS/  of  its  Masters ;  or  as  it  re-hears,  or  reviews,  its 

^  a?S.  <>wn  Decrees. 

pressly  founded 

on  it,  or  amounting  to  a  clear  affirmance. 

Award.  The  result  of  a  reference  under  an  order  of  the  Court,  viewed  by  the 
Court  OM  a  Decree ;  and  even  stronger,  since  it  supersedes  all  errors  but  oormption 
or  partiality.  (2) 


Anonymous, 
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Anoitymous,  October  15, 1750.  [  257  ] 

VOL.  IL 

Notes  and  Observations.  ^i    ^^^ 

Page  23. 

(1)  It  was  held,  in  Ratdlffe  v.  Roper,  1  P.  ffi  Orders  for  ser- 

420,  that  where  a  party's  clerk  in  Court  was  dead^  discrefiona^^'' 
no  process  could  be  taken  out  against  him,  until  (i) 
he  had  appointed  a  new  clerk  in  Court ;  and  that  Where  neither 
a  subpcena  adfaciend.  attorn,  must  be  taken  out  Y^ex clerk' ^n^ 
for  the  purpose ;  the  service  of  which,  he  abscond-  Court,  could  !^ 
ing  and  denying  himself,  would  be  good  if  left  at  oSd^hSTt'h^ 
his  house.    And  it  seems  now  settled  by  Fran-  service  of  a  sub* 
clyn  V.  GUhoun,  12  P^es.  2,  and  Shillabar  v.  Lang^  P«na  to  hear 
dwi,  therein  cited  and  stated  from  the  Registrar's  her^soUcitor** 
book  by  the  Master  of  the  Rolls,  that  where  a  should  be  deem- 
party  is  avoidinfi:  service,  and  the  clerk  in  Court  ?^  ^^^  service, 

•    J      J    .!_  .    .  ^L    .  .        It  accompanied 

18  dead,  the  proper  cbui'se  is  to  move  that  service  byB  copy  ofthe 
of  a  subpoena  to  name  a  clerk  in  Court  may  be  order  left  at  the 
good  service,  when  made  on  the  party's  solicitor,    ^l!^^^  ^ 

Though  persoQal  service  is  in  general  requisite, 
B8  a  foundation  for  bringing  a  party  into  imme- 
diate cantempt  for  noncompliance  with  a  decree 
or  order  of  the  Court,  it  is  yet  dispensed  with 
mder  particular  circumstances;  as  in  respect  of  a 
short  order,  after  a  party  has  had  notice  of  the 
Decree.  Rider  v.  Kidder,  12  f^es.  202.  Or  where 
ft  party  declared  he  waould  not  execute  an  order, 
^  alnconded  to  avoid  it.  De  ManneviUe  y«  De 
MwmevUle^  ibid.  203.  It  is  to  be  noticed,  in  re- 
^wt  of  a  passage  referred  to  in  the  last  case,  p, 
^,  on  the  authority  of  the  Practical  Reg.  as  to 
service  of  a  writ  qf  eteecutUm  on  the  clerk  in  Court  -,  r  *2S6  1 
teng  good  service,  whet*e  the  party  was  not  to  be 

founJ, 
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Anonymous,  found,  that  notwithstanding  what  is  said  in  Elll- 
Oct,  16, 1760.  ^onand  Pickering,  8  Fes.  319,  as  to  the  want  of 

any  particular  instance  of  this  practice,  it  was 
allowed  to  be  the  course  in  Ratcliffe  v.  Roper,  uhi 
suprh  ;  and  that  Edwards  v.  Poole,  mentioned  by 
the  Lord  Chancellor  in  the  subsequent  case  of  De 
ManneviHe,  is  an  authority  in  point.  See  12  f^es. 
205,  note  (i.) 

As  to  the  service  of  subpoenas  to  answer  in  cases 

of  absconding^  see  fVyatVs  Prac.  Reg.  402 ;  Sir 

f  fF.  PuUeney  v.  Skelton,  5  Fes.  147  and  260^  note ; 

and  Hunt  v.  Lever,  ibid.  147. 

As  to  service  of  an  order  of  sequestration,  nisi, 
on  the  party*s  clerk  in  Court  being  good,  see 
Marq.  of  Lothian  v.  Gaf forth,  5  Fes.  1 13. 


VOL.  11. 


Taylor  x;er5M«  Phi  lips,  October  17,  1750. 

(Reg.  Lib.  1749.  B./ol.  606.) 
P^23. 

VidcS.ClVes.  NOTBS  AND  ObsbRVATIONS. 

229,  230.  ct 

aotea.  (119)  (1)  Sbe  the  former  stage  of  this  cause,  where 

An  infant's  in-    the  points  were  raised,  1  Fes.  229,  and  230,  and 

bSlSlbJ^rf  *^^  ^^*®  thereon,  antea  119. 

the  Court.   As       It  having  been  then  referred  to  the  Master  tc 

Sro*"hiS?M.  ^^°^^^®  ^^'^  **^®  proposal  of  Sir  N.  Edwards,  there 
tate  bj  fame  co-  Stated,  and  to  consider  whether  it  was  reasonable 
▼ert,  with  her  and  for  thc  infanfs  benefit,  &c.;  he  accordingly 
vi^  and  coti^"  Certified,  that  he  found,  upon  searching  into  the 
sent,  but  with-  Court  Kolls  of  the  several  manors,  that  instances 
^tudl  ^^TillS  ^PP^^^d  therein  of  feme  coverts  having  made  sur- 
in  the  act.  (1)  renders  of  their  copyhold  estates  without  their 
[  259  ]  husbands  actually  joining  with  them  in  such  sur- 
renders :  and  that  there  were  also  many  instances 

therein 
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therein  of /limes  covert  making  surrenders  jointly       Taylor 
irith  their  husbands ;   whereby  it  appeared  to  be       p^lim 
doabtfiil,  whether  the  surrender,  which  had  been  Oct.  \l,  I750. 
made  in  the  case  before  him  by  J.  P.  without  her 
hnsband^s  joining    therein,   was  good  or   not: 
and  it  appearing  to  him  that  Sir  iVl  E.  was  elderly 
and  unmarried^  and  that  the  infant  was  his  only 
next  of  kin,  he  was  therefore  of  opinion,  upon  con- 
sidering the  whole  matter,  that  the  said  proposal 
was  reasonable,  and  for  the  infont's  benefit,  to 
have  the  same  carried  into  execution. 

The  causes  coming  on  as  above^  upon  that  Re- 
port^ and  for  further  directions,  &c.  the  Report  was 
confirmed^  and  the  proposal  therein  stated  [as  to 
wliich  see  antea,  uBi  suprai]  ordered  to  be  carried 
into  execution)  with  the  variations  following ;  viz. 
*^  That  the  surrender  to  be  made  by  the  '^  said  Sir 
.^  N.  E.  be  made  to  the  uses  therein-mentioned^ 
^  on  condition  that  /•  T.  the  infont,  do,  when  he 
^  shall  attain  his  age  of  21  years^  confirm  the  es- 
''  tate  for  life,  to  be  limited  to  Sir  N.  E.  by  the 
^  surrender  to  be  made  of  the  copyhold  premises. 
^  And  this  order  is  to  be  without  prejudice  to  the 
^  Plaintiff/ the  in&nt,  after  he  shall  attain  his  age 
^  of  21  yeaDS.**  Reg.  Lib.  ubi  supra. 
Mr.  Chetuyn^s  case,  mentioned  in  page  23,  is 

that  of  Chetuynd  v.  Fleetwood,  1  Bro.  P.  C.  300, 

octavo  editioi^.    • 


T  Fenhoulet 
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[  260  ]  Fenhoulet  t?eMtt5  Passavant, 

VOL.  II.  October  17, 1750. 

Page  24.  (R^g.  Uh.  1749.  A.  fol.  687.) 

Notes  and  Observations. 
Reference  for         (1)  Thb  exceptites  wcre  accordingly  overruled: 

scandal  may  be    /J.  L. 

norS^to  As  to  the  above  point,  see  Oagin  v.  Cooper,  6 

mere  imperti-  Ves.  &l4  ;  herd  St.  John  V.  Laefy  St.  John,  1 1  P^es. 
nence.  Scan-  626,  «te.;  and  per  Lord  Eldm.C.  15  Te*.  4771 
J?rtinenc7l  bTt  Vide  idSo  ^fion,  2  Ves.  631,  rf  jw^ea  431 . 

amatter  maybe 

impertinent  witliout  being  scandalous.    Nothing  sdLndalona  that  is  strictly  rck»> 

rant  to  the  merits. 


•  • 


Page  24.         Meiiorucchy  versus  Melioruccht, 

October  19,  1750. 

8.C.lDid(.  . 

147.  {Reg.  Uh.  1749.  B.  fol.  496.) 

Notes  and  Observations.  .» 

If  Flaintiff  is  Seb  acc.  CroAg  V.  BoUon,  2  Bro.  609 ;  jit»n.  19 

•^'J"^'"*  **   re*.  287,  and  fTkihi  y.  Greaihead.  IS  f^tfJt  SW« 

Defendant  be-  ^_^.         ^  ^     ^       ^     .        «,../«, 

cemes  apprized  The  mere  tact  of  the  Plaintiff  baring  gout 
of  it,  he  cannot  abroad,  is  not  a  sufficient  gi*ound  for  Che  Court  to 
for^stTif  he    g^*^"^*  security  for  costs.      Hobtf  v.  Hitchcock,  5 

afterwards  takes  f^es.  699. 

anj  other  step        ^  jq  gome  Other  points  on  this  head,  see  Anon. 

such  as  apply-  '  ^^**  )^^*  409.  Green  v.  Charnock,  ibid.  397- 
Ing  for  time  to  Seilaz  V.  Hanson,  5  ^e*.  261 ;  Ogilvie  v.  Heame^ 
answer,  &c.  (1)  j|  ^^^  ggg.   ^^j   gr^^  ^  ^^^^   ^^o^orrf,  2  f^es. 

556,  557, 


^  Francis  Feseg,  Sdn.  S75 

[  261  ] 
Er  parte  Wrig ht,  October  SO,  I7o0.  X2h2f ' 

Page  ^. 

NcA'ES  AMP  .CtaiBBRVAYlONd.  Iq  passing  ac- 

coante  of  a  In- 

In  administering  the  lunatic's  funds,  &c.  the  natjc's  estate. 
Court  never  considers  the  next  of  kin,  if  their  pre-  ^^  ^^^ 
nmqtthe  rights  int^fere  m  the  least  degree  tdith  parties  next  eni- 
fte  faitiati€>  otfinfort  or  eehtenience.    Vide  the  ^^^^J*2 

^  »^     .  .       M^mA       %m  ^     4        «  are liot allowed 

note  to  Oipen  t.  Dames,  antea  (61),  iniicn  cites  2  any  coats,  (t) 

P.fr.2m,2(SS;  ireS.JVLn.^96;  2r«.j^-72;  Liuulticfloom- 

ttd  6  Fts.  a    Vide  rf lairt  ex  pme  mtithtead,  2  S'^«S^  ' 

Mmpal^,  99,  101,  &C.  the  tireaamptiye 

JBbew /or  it-«iftfer*  the  Court  wiHn6t  nlake  an  '^.'•fL^o, 

-.,        •',  .^       .^,  ^  .        w  ^,-..      ,■  next  of  kin,  8cc. 

Order,  irhich  will  have  the  effeW  of  rtducing  the  Lunatic  not 
hmattc  tt>  abMlute  want.      fir  parte  Dihes,  B  su^  of  support 

Vm^  fa  by  act  of  the 

'^^'  ^'  LoidCkaiioellor 

■  etmfw  cre- 


Anowtmous,  October  22,  1750.  Page  25. 

Notes  and  OssEnvAtioNs. 
(1)  3«B  TV^for  V.  Uwh,  51  re*.  Ill ;  and  the  J^S^^ 

lM)te  to  it,  postea  290.  to  his  adversary 

not  to  defeat  the 
<^  la  Court  (1)  of  his  ilea  tor  coets.  •  If  the  suit  had  ended  on  a  bon£L  fide 
ai^oidse  for  a  reaaonafble  considenltidn  paid^  It  would  have  been  otherwise* 


T  2  Blinkhohn 


Report' 


•"  Cm  U»4  Bar*"*'  d 

*«  «**■!  wUher  the  »»*^\.ffl  deriv.»g 
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any  benefit  from  their  legal  rights^  has  not  been     Blinkrorn 
attended  with  greater  inconvenience  to  society^         55*^*"* 
from  the  multiplicity  of  suits,  and  the  uncertainty    Oct.  24, 1760. 
and  intricacy  of  the  law  upon  the  subject,  than 
would  have  been  the  case,  if  the  plain  legal  rale 
had  been  allowed  to  prevail  generally,  and  with- 
out exception.    See  also  Langham  v.  Sanford^  17 
Vea.   435,   &c.      Affirmed  on  Appeal  by  Lord 
EUan,  C.  14  Nov.  1816.  2  Merivale,  6. 

On  the  subject  in  general,  and  as  to  a  difference  [  263  ] 
of  opinion  between  the  present  Lord  Chancellor 
(Lord  EUm)  and  the  Master  of  the  Rolls  (Sir  fFil^ 
Upm  Grant)  ^  see  the  case  of  Gibson  v.  Clarke, 
on  appeal^  18  Fes.  247,  &c.  252,  253-4-6,  and 
357,  note;  and  Southouse  v.  jBo/e,  2  Fes.  and 
Beamed,  396, 398, 399. 

Buffart  y.  Bradford,  cit.  p.  28,  is  in  2  Atk.  220. 

Foster  y.  Mounty  cit.  p.  29,  is  in  1  Fern.  473. 
Vide  particularly  the  note  on  it  by  Mr.  Raithhy. 
Faster  y.  Muni  is  said  to  have  been  the  first  de  * 
terquination  that  executors,  where  there  was  no 

« 

disposition  of  the  residue,  were  trustees  for  the  next 
of  kin:  yet  see  towards  the  end  of  Mr.  Raithhy*^ 
very  useful  and  elaborate  note  on  1  Fern.  473. 
In  the  principal   case,  an  issue,  devisavU  vel 

non^  was.  directed  as  to  the  real  estate.    As  to 

wbich^  seci  1  Dick.  153. 


East  versus  Cook,  October ^  30,  1750.  VOL.  II. 

{Reg.  Lib.  1750.  A.fol.  91.)  P^lTsO. 

NoiTEs  AND  Observations. 
[)  East  had  received  this  legacy  of  1000/.  and  A  bequeaths 

had  ^^^- 
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East 

vernn 

Cook, 

Oct.  ao,  1760. 

J  000/.  to  iuch 
children  at  his 
daughter  should 
leave  at  her 
death,  B.  her 
husband,  re- 
ceives it;  and  by 

[  264  ] 

hia  yfUl,  reoUng 
that  A.  had  pro- 
mised to  give  it 
(rather  differ- 
ently), but  that 
he  B.  was 
nevertheless  de- 
sirous to  make 
good  A.*s  intent 
and  will,  be- 
queaths it  equal- 
ly between  his 
sons  C.  and  D. 
D,  alone,  sur- 
vives his  mo- 
ther.    Held, 
that  C.*s  repre- 
sentatives were 
not  entitled ; 
and  that  A. 's 
will  would  have 
prevailed,  even 
if  B.  had  i»- 
tended  to  make 
a  variation. 
Election. — 
L^acy  in  lieu 
of  things  ex- 
pressed, shall 
not  put  the  party 
to  an  intent  that 


1 

had  kivested  it^  with  a  further  mm,  m  the  par 
chase  of  1000/.  Bank  Stock. 

fFilKam  survived  his  fiither,  who  had  giveii 
him  a  large  residne^  and  made  him  sole  executor^ 
\mt  died  before  his  mother,  leaving  the  Defendant 
Cooky  and  another,  his  executors. 

The  daughter  was  still  living,'  and  a  Defendant 
to  the  bill.  She  admitted  she  had  released  her 
rights,  in  consideration  of  her  father  having  set- 
tled 10,000/.  upon  her  marriage. 

The  other  Defendants  insisted,  that  the  fothef 
became,  for  the  above  reason,  a  purchaser  oi  faii 
daughteHis  interest ;  and  that,  therefore,  they,  as 
the  executors  of  WiUiamy  his  executors,  &c.  ought 
to  stand  in  her  place,  and  were  entitled  to  her 
share. 

They  likewise  submitted,  that  the  Bank  Stock, 
having  been  purchased,  with  other  monies,  of  the 
fother,  added  to  the  iOOO/.  bequeathed  by  Gaugh, 
and  being  then  of  the  value  of  about  1371.  per 
cent,  the  Plaintiff  could  only  be  entitled  to  a 
proportionable  part  of  the  1000/.  in  money,  un- 
less he  would  accept  of  one  half  of  the  Bank 
Stock,  as  given  him  by  his  father,  in  foil  satis* 
fietction  of  his  claims. 

The  Decree  was  however  made  for  a  transfer  to 
the  Plaintiff  of  the  whole  ot  the  Stock*  See  the 
Judgment. 


to  his  election  as  to  anoiker  bm^i  $  though  it  in^j  be  contrary 
he  should  take  both. 


Pbarce 


q/*  Francis  Vesey^  Sen.  ^79 


Pearce  versus  Ciiamper  lain 
Oct.  30,  1750. 

{Reg  Lib.  1 750.  B.  fol  588.) 

Notes  and  Observations. 

Baxter  y.  Burfield,  cit.  p.  34,  and  mentioned  at  ArtWc»  gf  JP«Mrt- 

top  of  p.  35,  is  in  2  5/ra.  1266.  SSSJfc^j:* 

(1)  Per  Lord  Eldon,  C.  in  6x  /lor/e  fFlUiams,  benefit  of  exe- 

tl  Ves.  jun.  5.     "The  representatives  of  a  de-  ^^i*?"',^^' 

•  J         -  1.1.  •  r      I.     1         X  Without  an  cjt- 

^  ceased  partner,  or  the  assignees  of  a  bankrupt      r  265  1 
*•  partner,  are  not  strictly  partners  with  the  sur-  press  proTision 
"  vivor,  or  the  solvent  partner ;  but  still,  m  ^either  ^^^  Buch  pur- 
^  of  these  cases,  such  a  community  of  interest  ^^'^  ai  io^M* 
^remains  as  is  necessary,   until  the  affairs  are  si^neBiofa 
^  wound  up ;  and  as  requires,  that  what  was  part-  J^^^     bc- 
^  nership  property  before,  shall  continue  for  the  tween  the  part- 
"pftrpose  of  a  distribution,  not  as  the  rights  of  tiea  in  such  Ij- 
^  the  creditors,  but  as  the  rights  of  the  parties  through  them 
**  themselves  require.   It  is  through  the  operation  the  righu  of 
«  of  administering  the  equities,  as  between  the  ^"^^'^  c^ditorf , 
*  partners  themselves,  that  the  creditors  have  that       . 
^'  opportunity ;  as,  in  the  case  of  death,  it  is  the 
^  equity  of  the  deceased  partner  that  enables  the 
^  auditors  to  bring  forward  the  distribution.**  See 
dso  Crawshay  v.  Collins^  15  Ves.  218. 

A  correct  report  of  Huddlestoris  case,  cited  in 
this  Report,  p.  35.  will  be  found  in  the  note  to  1 
SwanstofCs  Rep.  514.  For  some  observations 
apon  it  and  the  points  in  general,  vide  Sayer  v. 
Berniet,  1  Cox.  Ca.  Ch.  107,  109.  et  per  Loi-d 
£ldon,  C.  in  fFaters  v.  Toy  lot,  2  Fes.  8^  Beam.  302, 
^3^  &c.  with  the  cases  referred  to. 

Thornk 
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VOL.  II.       Thorne  venus  Watkins,  Oct.  30, 1750. 


Page  35. 

English  subject 
resident  and 
dying  in  Eng- 
land, where  his 
win  was  proved^ 
but  having 
debts  and 
choses  in  action 
in  Scotland, 
held,  that  the 
latter  was  dis- 
tributable as 
the  rest  of  his 
effects.  (I) 
Debts  follow  the 
jierson  of  the 
creditor,  not  of 
/  the  Debtor. 
As  to  debts  due 
to  a  freeman  of 
London.  (2) 


{Reg.  Lib.  1750.  B.  fol.  138.) 

Notes  and  Observations. 

(1)  See  M.  Anandale  v.  MarcKssofthesamey  2 
Fes.  381  ;  another  branch  of  that  causei*  Ambler 
80,  and  Befnpde  v.  Johnstone^  3  Fes.  jun.  198. 
See  also  in  particular,  Somerville  v.  Lord  Somer^ 
ville,  5  Fes.  750,  with  the  cases  there  cited; 
especially  Balfour  v.  Scotty  Dom.  Proc.  ibid.  p. 
754. 

(2)  ^^  Debts  due  to  a  freeman  of  London  any 
^^  where,  are  distributable  according  to  the  cus- 
*^  torn.''  Per  Lord  Hardwickey  C.  p.  37.  See  also 
Cholmley  v.  Same,  2  Vem.  82. 

Pipon  V.  Pipon,  cited  p.  37,  is  in  Ambler  25. 


[266] 
Page  37. 


Alleyn  versus  Alleyn,  Oct.  31,  1750. 


Satis&ction—  NoTES  AND  OBSERVATIONS. 

eidu^f^rcalMd      (1)  ViDE  Barret  y.  Beckford,  1  Fes.  519,  and 
personal  estate    the  note  on  it,'  ontea,  (219). 

to  iTa'iulk^!       f^/''^'*  V-  -P^''*^^^  ^J*^d  P-  38,  is  in  Forr.  71. 

tion  for  a  sum 
articled  to  be 
laid  out  in 
lands.  (1) 


Glynn 
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.  Gly^js' versus  Bank  of  England,  VOL,  II. 

November^  3,  1750.  Page  38. 

{Reg.  Lib.  1750.  yi.fol.  46.) 

NoTBS  AND  Observations. 

(t)  See  the  same  point  determined  in  ff^alms-  BUl  by  execu- 
hf  V.  Child,  1  Fes.  341.     Et  vide  the  notes  on  J^"^"  ^^.°^ 

•  -        y-i^«v       'a.T  .      m.  11.      notes  mention- 

that  case,  antea,  (163).    Note^  however,  the  dis-  ed  in  alist  . 

tinction  made  in  Lefebure  v.  IFcrden.  2  Ves.  54.  written  by  the 

o  "^  testator. 

*^*  Sach  a  list  not 

The  case  of  Serle  v.  Lord  BarringtoHy  cited  p.  of  itself  evidence 
40,  is  in  3  Bro.  P.  C.  593,  octavo  edition.  ^f  ^J«  P^l^y* 

(2)  See  JValmsley  v.  Childj  1  Ves.  345,  and  the  tried  at  law.  (i) 
notes  thereon,  antea  (163) ;  also  15  Ves.  338.  As  to  the  dif-   , 

(3)  See  page  42,  1  Ves.  66,  97,  125,  and  the  S'^fn^"^ 
note,  antea,  (50),  to  Le  Neve  v.  Le  Neve,  1  Ves,  equity  or  at  law 

gg^  on  lost  instru- 

(4)  ride  Gosse  v.  Tracy,  2  Tem.  699,  and  I  pSJKndl 
P.  W.  287 ;  Hmos  v.  Haand,  2  y/^A:.  615.  &c.  (2) 

Brograve  v.  ^Finder,  2  Te*.  jun.  634 ;    and  ^J^'?**  *»' » 
?iy»c  V.  JUoifdf  2  ^e«.  374,  c/  antea  (210).  equity  on  the 

Although  it  is  stated,  page  43,  that  there  was      [  267  1 
"  no  instance  where  entries  njade  by  a  party  had  e^^ence.only 

OX  one  Witness 

^  been  admitted  as  evidence,  after  any  length  of  in  contradiction 
^  time  r  this  means,  they  had  not  been  admitted  *©  Defendant's 
a8  original  substantive  evidence  of  a  fact ;  and  not  ^"**^®  ^^w®**- 
that  they  were  always  to  be  excluded ;  since  it  The  testimony 
appears  from  Lefebure  v.  Warden,  2  Ves.  54,  post,  "^l^^l^ 
270,  that  they  may  be  allowable  evidence  of  a  f^rent  when  ex- 
claim actually  made,  &C.  &C.  amined,  though 

becoming  intc 
rested  after* 
wards*  (4) 

Attorney 
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VOL.  IL         Attorxey  General  venus  Meyrick. 
p^IJ^^  November  6, 1750. 

Rolls. 

Sir.  J.  Strange,  NoTES  AND  OBSERVATIONS. 

M.  R.  ■ 

Devise  U)  a  cha-  (^)  "^^^^  '^'  ^'  Attorney  General  v.  Caldmell, 
rHy  by  mort-      Amb.  635 ;    Pickering  v.  Lord  Stamford,  2  P^es. 

Si^' ofS"  J^^"  ^^^'  ^^^'  ^^  ^®^  ;  and  in  3  Fes.  jun.  33^ 
mpaiQs  clue  on  ^^  492;  Hotvse  V.  Chapmany  4  f^e^.  542.  Sq 
his  securiUe9#  if  likewise  as  to  turnpike  tolls,  Knapp  v.  fFillicnmL 

SS'lS!VSJ!  ^»  ^  ^^*^  *^  ^^^^^  ^-  /V-encA,  4  Fe^.  430 ;  and 
II*  c.  36.  (I)  *  Howse  v.  Chapnan^  ubi  supra.  \ 

So  likewise  of  So  as  to  money  secured  by  assignment  of  popr-- 
aSdmooey  pa     ^^*^  ^^^  county-rates.      Finch  v.  Sqmre,  10 Feiu 

security  of  41. 

P^;^?  «^  *°^      Maundy  v.  itfaunrfy,  cited  p.  46,  is  in  2  Stra. 

county  fates,       ^^^Q. 

The  Statute  referred  to  at  bottom  of  p.  47>  is  11 
and  12  ff^.  III.  c.  4.  See  also  per  M.  R.  2  Fei. 
jun.  288. 

It  seems  the  principal  case  of  Attorney  General 
V.  Meyrick^  was  the  first  decision  cm  the  subject, 
agreeably  to  what  Sir  J,  Strange,  M.  R.  ob9erye6 
at  the  end  of  the  case,  p.  47.  Vide  2  Fes.  jun. 
279,  280. 


Bailis 


of  Francis  Vesey,  Sen.  283 


Bailis  versus  Gale,  November 6^  1750.         [  268  ] 
{Reg.  Lib.  1750.  A.fol.  149.)  ^^^*  '^' 


Notes  and  Observations. 


P&ge48. 


(1)  As  to  the  word  ^^  estateT  in  a  will,  naturally  Devise  of  9II 
meaning  the  interest,  rather  than  the  mere  sub-  !^* "  *i!!f  tl 
ject  matter,  vide   Goodwyn  v.  Chodwyn,  1   l^cj.  ofM.  heWto 
226,  228,. and  the  notes  on  it,  antea  (117).  pws  the  fee.  (i) 

(2)  Besides  the  bequests  noticed  in  the  Report,  ^  wlthST  " 
it  seems  material  to  observe,  that  it  appears  from  clause  which 
R^.  Lib.  the  testator  gave  also  to  Charles, ''  those  ^^^^^  ^» 
^houses  he  bought  of  F.  W.  containing  three  ofthattene- 

*  dwellings,  with  all  their  appurtenances.**    And  mcnt  his  sister 
also  after  the  devise  of  the  above-mentioned  re-  herdw^!^*^ 
yersion,  ^^  that  tenement  in  the  possession  of  3f.  B.  Held  contra  as 

•  presently  after  his  decease."    Though  it  is  very  *?  ^*^o(  w* 
probable  that  he  might  mean  to  give  the  whole  of  j^^x^  i*\sL  those 
l&s  interest  in  each  of  these  particulars,  the  Court  Aou^es  he  bought 
nevertheless  was  under  the  necessity  of  confining  ^- Jw*^^^" 
the  devisee  to  a  Hmited  interest ;  and  therefore  de-  dwellings,  with 
dared,  that  "^  as  to  these  estates  [alone],  Charles  ^  **^'*'  *PP»^ 
was  entitled  only  for  his  lifer    The  observation  next  as  to  a  de- 
seems  rather  important,  since  it  is  impossible  for  vise  off  Anife- 
any  distinction  to  be  more  strongly  marked,  than  ""^^^ 
what  appears  in  this  case,  taken  altogether,  and  m.  b.  presently 
msing  as  it  does,  upon    the  very   same  instru-  after  his  death." 

As  to  such  a  devise  passing  the  whole  in-  Devise  by  testor 
terest,  as  if  the  testator  had  used  the  expression  of  '*  all  hu  real 
''all  his  real  estate,**  see  Nichols  v.  Batcher,  18  property r tauu^ 

V     lAo    1AC  mount  to  a 

res.  1*13.  1»5.  devise  of  all  his 

real  estate. 
MOGG 
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[  269  ]      MoGG  verms  Hodges^  November  16,  1750. 

VOL.  II- 

>-v— ^  {Reg.  Lib.  1750.  B.fol.  611.) 

F^52. 

^'h.  Ca?9!'  Notes  and  Observations. 

5!auSd~*r""       (1)  Vide  in  Arnold  y.  Chapman,  1  Fes.  110,  et 

port  of  a  devise  OSltea  (72). 

contrary  to  law  Dattan  V.  James,  cited  p.  53,  is  in  Ambler  20; 
i!i;i:;.'^*"'et  vide  ibid.  158. 

Money  directed  (2)  The  testatrix  had  instituted  some  suits  r^- 
SnSfor^^h^  lative  to  her  real  estate.  The  Master  was  di- 
an  iu^  pur-  rected  to  take  an  account  of  what  was  due  from 
pose,  shaU  not  h^  at  her  death,  to  any  attorney,  solicitor,  or 
the  heir^ut^Uie  ^^^^  employed  by  her  in  these  suits ;  and  also 
trust  is  void  aK   of  all  such  sums  of  money  as  has  been  psud  or 

A^tofthc  testa-  ^^^^  ^^*  ^^  **^^  Defendant,  her  trustees,  or  which 
trix*s  real  estate  they  were  liable  to  pay  on  account  of  such  suits : 
which  veas  de-  •  and  it  was  declared,  that  what  should  be  so  found 

▼iflfid  ^-/^  DC  sold 

partly  for  such '  ^^^»  ^^^  ^^^  ^^  ^^  Considered  as  a  debt  on  the 
purposes^  the      testatrix's  personal  estate,  but  as  a  charge  upon 

^ur^"  tuied  *^  ^^^  estate,  and  to  be  paid  thereout,  &c.    The 

to  the  surplus  heir  was  declared  entitled  to  the  surplus  of  the 

proceeds.  proceeds  from  a  sale  of  the  real  estate,  after  these 

JStoSx^hCT  and  other  charges.    Reg.  Lib. 

death  in  respect  It  should  be  observed,  that  the  words  of  the 

f^/^*?  u'^'  Decree  are  ''  in  the  Suits  in  the  Court  of  Chan^ 

tuted  by  her  ,  ,  •^ 

relaUoe  to  her  ^^  cery  mentioned  in  her  U)ilir  No  ground^  how- 
real  etMet.  held  ever,  nstothe  suits  being  mentioned  in  the  will^  is 

nwm  herreaV  *^  ^^  collected  Jrom  the  pleadings.  One  of  the 
estaU)  and  that  answers  States  the  fact  of  the  suits  being  insti* 

^^f^?7oT  '"*^^  ^^  ^^^'  *^^*  without  any  reference  to  the 
iaiewas  wholly    ^^^^  ^^  **^'^  respect.     Query,  whether  there  may 

txempi,  (2)  not 


of  Francis  Vesey^  Sen.  285 

not  be  an  omission  in  Reg.  Lib.  of  the  words  *'  re-      .  Mooo 
^  ktive  to  the  estates^  mentioned  in  her  will,**  &c.       HoIdgbs 

It  appeara  from  the  note  1  Cox.  Ch.  Ca.  10^  that  Nov.  le,  ii50. 
the  Decree  in  R.  L.  is  very  inaccurately  entered 
in  other  respects  also. 


Lefebure  ver$u$  Worden^  Nov.  16,  1750,     VOL.  II. 
{Reg.  Lib.  1750.  B.  fol.  104.)  Page  54. 

NoTBs  AND  Observations. 

(1)  Sbe  in  Glynn  v.  B.  of  England,  2  Fes.  43,  A  person's  own 

^  '^^  (267).  T^^^ 

Sir  Biby  Lake's  case,  mentioned  p.  55,  is  also  lowed  on  en- 

dted  2  Fes.  43.  ^l^'i?  ^<»^ 

the  Master  as 
eiidence  of  a  daim  made  in  his  life-time ;  but  not  as  original  or  positive  evi- 
dence of  the  &ct.  (1) 

Entrj  bj  servant  or  agent  usually  employed  in  such  matters  allowed  as  good 
etidenoc  upon  the  proof  of  his  death. 


Sedgwick  t;er^u^  Ha RG RAVE,  Page  57. 

November  22, 1750. 

(Reg.  Lib.  1750.  B.fol.  133.)  ^^^^' 

Sir  J.  Strange^ 

Notes  and  Observations. 

(1)  The  Master  of  the  Rolls,  in  this  case,  seems  Sj^""*^ 
to  have  been  led,  by  his  indignation  at  the  uncon-  a  wile  having 
scionable  defence  set  up  on  the  part  of  the  bus-  *"  cqait^ie  in- 
band  and  wife,   into    observations,    which    the  tomary  estate  of 
Author  humbly  submits  would  be  untenable  in  small  vaine,  her 
point  of  law,  a,|rf»«-a/ propositions.  S^t^. 

His  ment 
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SsBowicK  *His  Honour  is  reported  (p.  d9)  to  lay  gteat 

'*^'*'  ,      stress  on  the  wife  having  put  in  a  joint  answer 

Nov.  23,  i7do.  ^ith  her  husband  in  the  first  suit^  not  complain- 

[*271  ]  itig  of  the  transaction,  ami  wishing  the  300/.  t6 
ment,  receives  be  retained  in  lieu  of  the  estate :  and  again.  His 
w^s^m  fo?^  Honour  relies  on  the  great  length  of  the  adverse 

the  reliuquUh-     possession. 

xnent  of  their         The  Author  of  these  notes  ought  to  be  diffidenti 

righii.    An  IB-    .  •        ^i.     ^   •    •  !•  ^       t    j 

termediaie  miit  ^^  canvassing  the  Opinion  of  SO  great  a  Judge  as 
having  been  fa-  Sir  J.  Strange  ;  hut  he  must,  as  a  lawyer ^  submit y 

hushed  Mid  *^^*  *^^  ^^°&  coverture  was  a  sufficient  answer  to 
wife  in  a  joint  the  argument  on  the  length  of  the  adverse  pos- 
*°^^^lite-f'  session;  and  also,  that  a  joint  answer  of  ahus- 
tet«Bi  (  awl  in  band  and  wife,  in  common  cases,  is  nothing  more, 
that  ftttit  there  in  the  view  of  the  Court,  than  the  mere  answer 
"^^^i^^^  of  the  husband. 

The  present  bill  The  observation  that  "  she  might  have  applied 
being  filed  a  <^  to  have  answered  it  separately^  does  not  «6fem 
^^EM^™behii8^  conclusive;  since  it  could  only  have  made  the 
band  and  wife  objection  formally,  which  the  law  wonld  main- 
again  put  in  a     j^jjj  f^^  ^  /eme  covert,  whether  put  on  the  record 

joint  answer,  *^  . 

claiming  the  e»-    ^^  nOt. 

iate  til  the  wi/es  Sincc  Writing  the  above,  the  author  of  this  work 
Court  c^d  not  ^^  ^^^^  favoured  by  Mr.  Edward  Nares  with  a 
make  any  per-  sight  of  Sir  John  Stratige's  own  notes  of  the  prin- 
aonai  Decree  on  cipal  case.    The  arguments  were  at  great  length, 

the  wife ;  and  j       -^u  xV     •    ji  ^  ^     u         ..  i 

could ontydiiteci  ^^d.  With  the  judgment,  seem  to  have  taken  up 
the  husband  to    two  days  at  the  Rolls.   Amongst  other  arguments 

SSl^hlhld^re-  ^^  '^^  part  of  the  wife,  are  some  to  the  effect 
cdved  with  above  submitted,  in  the  follawitig  terms^  ^^  Wfiat 
cosu»  in  casehc  <«  f^  husband  did  in  1710  wifii  not  bmd  her ;  ai4 

i9j<dih{2yintke  ^^  fnJent.  Admissiens  in  a  wififs  answer  mff^  Con^ 
proper  q$w-      <c  ^-^^  ^  ^nder  the  influence  of  the  husbcmdr 

ancis.    This  _,  .       j<  ,i«...  >.  v  i« 

r  272  1  ^  opposite  Ckiimsel  had  {mfer  ma)  urgtra, 

200/.  that 
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that  the  agreement  was  advantageous  to  each  of      Sbbowick 
the  Defendants^  which,  they  contended,  was  veri-     HARGRAvrf, 
fied  by  the  father's  bill  in  171^^  to  set  it  aside.  Nor.  22,  l75q: 
He  observation  that  ^'  she  might  h4we  had  leave 
**to  pui  in  a  separate  answety^  seems  to  have  been  paid  by  the 
come  from   Mr.  fFilbraham^  of  the  same  side,  wifes father  by 
who  pressed  the  husband's  unconscionable   de-  wayof  exone- 

*^.  •         u-         ir         J        u  J    •        rating  Aw  rea^ 

fence,  m  screening  himself  under  her ;   and  in-  estate  from  a 
mt^  they  should  be  put  to  their  election,  either  supposed  in- 
to join  in  the  conveyance,  or  to  repay  the  200/*.  Sj"o*'S*'' 

and  interest.  *  grantee  of  that 

It  appears  from  Sir  J.  Strange"^  notes^  that  by  ^'^'|"^'  ^^°2 
the  joint  answer  put  in  by  the  husband  and  wife  representative. 
M  the  farmer  suit  in  1717,  they  said,  *^  they  were  (3) 
^  and  ate  willing,  upon  the  consideration  of  2002: 
""nbread^f  paid  them,  to  release  their  right  and 
^  tale,  at  to  join  with  G.  S.  in  a  conveyance ;  or 
^t0  do  any^  other  act  for  th^  benefit  of  G.  S^as 
^  the  OmtI  shall  think  necessary  ;  they  being  inr 
^ iemt^iedhy  the  Decreeqfthe  Coutt^andso  thai 
'*  f Aey  might  not  be  obliged  to  refund  any  patt  tf 
"^ikeWiL  which  theyhopedtke  Court  would  not 
^ cbUge  th&m  to  do''     It  ateo  appears  from  the 
same  8Di}ree>  that  in  the  present  suit,  the  wife  ^  it^ 
'*  sisled  im  het  title,  and  that  she  never  agreed  to 
^  accept  the  200/.  a$  an  equivalent  for  her  rights 
^  hut  «r  a  portion  to  heg^ek  her  by  het  father. "^ 
S9m  further  eontemled  ^^  Me  was  not  obliged  to  re- 
^Jiiud  the  WOl.  or  tojoinin  a  conveyante ;  but  her 
^  husband  said  he  was  wilUhg  to  execute  any  deed 
^  in  his  power  to  fikf/U  the  s^eemivtr 

Hifl^  Honout**is  entry  of  his  Judgement  is  as  fol-      [  273  ] 
km« ;  ^^  I  was  of  opinion,  thitt  I  cotdd  not  make 
^  t  j^rsonal  Decree  upon  the  wife ;  but  decreed 
^^  Dr.  R.  to  gfo  on  with  the  purchase^  and  the 

*'  Master 
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Sedgwick     «  Master  to  settle  the  manner  of  conveying  to 

Ha^r^Tvb      "  ^^™'    Th^t  *^-  ^'  should  join,  and  procure  his 
Nov.  22,  1760.  "  wife  to  join,  within  a  time  to  be  appointed  by 

^'  the  Master ;  and  if  they  did  not,  then  J.  H.  to 
*'  refund  the  200/.  to  Plaintiff,  and  pay  costs. 
But  if  he  and  wife  joined,  and  he  delivered  up 
the  bond  in  1714  to  be  cancelled,  then  to  pay 
"  no  costs. 

^^  Dr.  R.  to  deduct  his  costs  out  of  the  purchase 
*^  money,  and  have  -the  title  deeds  delivered  to 
''  him." 

I  grounded  my  Decree  for  him  to  procure 

her  to  join,  on  her  answer  in  1717;  which  she 

did  not,  hy  her  answer  to  this  hilly  say  was  by 

coercion ;  and  upon  its  appearing  so  plainly  to  be 

^^  far  her  hen^y  and  insisted  on  by  her  to  standJ^ 

It  appears  from  Reg.  Lib.  that  the  bill  filed  by 
the  father  (noticed  in  the  Report,  p.  57)  stated, 
that  he,  being  of  a  melancholy  disposition,  had 
been  drawn  in  to  execute  the  several  conveyances 
without  consideration ;  and  that  the  conveyance 
of  1689  of  his  customary  estate,  by  way  of  feofl^ 
ment,  was  void,  being  voluntary,  and  made  after 
marriage,  and  without  articles  previous  thereto^ 
and  in  regard  that  isubh  estate  could  not,  by  the 
custom  of  the  manor,  pass  by  such  conveyance 
1)ut  by  deed  and  admittance,  or  licence  and  pay- 
ment of  a  fine ;  and  that  such  had  never  b6en. 
[^  274  ]      In  this  suit,  Hargrave  and  his  wife  admitted  the 

latter  facts,  and  said  they  wei*e  adviised,  that  if  the 
indenture  had  been  good,  G.  S.  was  tenant  in  tail ; 
and  that  they  therefoi'e  were  willing,  upon  con- 
sideration of  the  200/.  already  paid  them,  to  re- 
lease their  right,  &c.  or  to  do  any  act  for  G.  S.^B 
benefit,  so  as  not  to  refund  the  200/.  &c.         ^  i 

In 
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tn  the  principal  suii,  the  same  Defendants  said,       Sedo^vick 
that  by  the  deed  of  16)89,  G.  S.  was  only  tenant     Ha'I^o'^ve. 
M  l^e,  without  impeachment  of  waste,  and  not  Noy.  22,  I7d0w 
tenant  in  tail;  and  therefore  had  no  power  to  bind 
the  intail. 

It  appears  from  the  bill»  that  the  Plaintiff  was 
let  into  possession  by  agreement,  and  the  estates 
conveyed  to  him  by  his  father,  by  deed  and  ad- 
mittance in  1730,  in  consideration  of  an  annuity 
of  15/.  to  be:  paid  to  the  latter  for  life.  The  bill 
stated, '  that  by  the  custom  of  the  Manor,  estate 
tails  were  docked  by  deed  and  admittance,  and 
not  by  recovery,  or  act  equivalent  thereto. 

The*  Decree  was,  '^  that  the  Defendant  Har- 

"  grave  should  join  in  the  proper  assurance,  and 

"  procnre  his  wife  so  to  do.    If  the  Defendant 

''  ff.  did  join  in  such  conveyances,  and  did  like- 

**  wise  procure  his  wife  to  join,  &c.    His  Honour 

^  Hxd  not  think  fit  to  give  costs  on  either  side,  as 

^  between  the  Plaintiff  and  them ;   but  if  not, 

"*  tben.  the  Defendant  H.  was  to  refund  the  200/L 

^  npeived  by  him  on  the  foot  of  the  agreement 

^  in  1710,  and  pay  the  Plaintiff  his  costs  of  the 

*^«iit.*    Reg.  Lib. 

(3)  It  should  be  particularly  observed,  that 
LiCvd  £idon,  C.  in  the  case  of  Emery  v.  fFase,  on 
AffpBtl^  8.  Fes.  505,  very  much  disapproved  of  the  [  275  } 
Coords  subjecting  femes  coverts  to  the  disagree- 
able alternative,  resulting  of  necessity  from  De- 
crees that  their  husbands  should  procure  them  to 
join  in  furtherance  of  their  own  agreements ;  al- 
thoa^  the  Courts  had  done  so  at  various  times, 
and  in  various  instances.  See  that  case,  and  more 
especiaUy.  pp.  514, 515,  &c. 

(3)  See  the  Report  of  the  principal  case,  p.  60. 

u  It 
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Sbdowick      ii;  goems  that  the  Plaiatif;  .bendca  beioir  the  beir 

versus 

Hargbavi,     ^  law,  iww  ato  omkmary  heir  cf  the  father  as  fo 
Nov.  22, 1760.  the  estates  m  questUm,  which  came  es:  parte  paterna 

[and  an  argument  is  baiit  upMi  tbU  ia  Sir  tf. 
Strangers  note  book]. 

This  circumstance  does  not  appear  dsstfaictly 
noticed  in  the  Report ;  bat  it  may  We  remarked^ 
and  the  more  eqpeciaMy,  since  it  mun/  account  for 
what  ihe  Master  of  Uie  Rolls  says,  towards  tiie 
batton  of  p.  S9  of  the  Repont,  that  tbe  purchaser 
^^  wight  te  sa^e  im  taking  a  oonoeyimae  from  the 
Plaintiff  J  there  heing  no  legal  estate  standing  out  J^ 
The  other  reason  ^^  of  the  hag  possessiomj^  there 
appearing,  must,  it  dionld  seeBOL,  evidently  be  dis- 
tarded,  for  the  reasons  aliove  modiniittod. 

Hie  Auftbor  of  then  notes,  upon  die  whole,  and 
sAer  repeated  coasideratiQa  of  the  whole  ease,  by 
no  aeam  objects  to  the  Decree^  under  the  pe- 
culiar cinumstoMee.  The  only  objection  he  makes 
is  as  to  the  positions  r^ortiBd  p.  09,  tmkim  in 
general ;  or  ralative  to  a  u^e  heing  pbeHioehf 
bound  by  an  answer  put  in  joitstfy  uttk  her  kus- 
band. 

In  the  case  before  His  Honour,  mudh  miglit  foe 

aaoAasto  ihaH  particular  DefendMt  being  iomnd; 

bccamie,  haYing^t  iu  two  joint  answers,  thd  mdt 

[  276  ]      ooatndiotory  to  the  other,  which  of  them  cmskt  he 

considered  as  her  defence^  since  she  must  he  con* 
sidered  as  before  iSbe  Cburt?  The  arguumt, 
therefore,  that  if  she  had  ebjected  on  the  fomer 
occasion,  she  might  have  answered  separately,  waa 
a  very  natnral  one,  tiumgh  not  condusive.  On 
that  account,  this  seems  the  proper  {dace  for 
another  observation  appearing  frmnSicJ.  Siraugifs 
notes  to  have  been  made  by  tbe  PlainUff^B  leading 

Counsel. 
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Counsel.    It  is  as  follows :  "  the  husband  cannot      Sedgwick 
"  say  the  wife  is  not  m  his  power,  for  they  join      Harorave, 
"  in  an  answer ;  and  if  not,  he  must  have  shewn  Nov.  22,  1750, 
**  she  was  not  in  his  power ;  else  process  of  con- 
**  tempt  would  have  gone  against  Aer,  for  want  of 
**  her  answer.** 


PARSOiirs  versus  Dunne,  Not;.  23,  1750.        VOL.  II. 

{Reg.  Lib.  1750.  B.  fol.  89,  entered  "  Parsons     Page  60. 

V.  Parsons.'' 

NOTBS  AND  ObSBRVATIONS. 

Trb  matter  before  the  Court,  on  the  petition  Election  to  be 

mentioned  in  the  report,  was  a  question  of  elec-  covert^re^dra 

tioo;  namely,  wbeUier  Mrs.  Dunne  would  take  abroad,  cannot 

her  share  of  her  father*s  personal  estate  according  ^  effectuated 

under  &  Power 

to  his  will,  or  according  to  the  custom  of  Lon«  of  Attorney,  &c. 
den  i  and  further,  whether  she  consented  to  be  from  the  bus- 
bound  by  the  account  and  agreements  contained  ^^*^hinff^' 
in  tbe  deed,  memorandum,  and  (urder^  stated  in  short  of  a 

the  petition  ?    R.  L.  ^"'"""Je^o'' 

The  signature  and  certificate  of  the  commis-  ^  possible,  to 
sicmers  ^^  was  to  be  properly  attested  before  some 
"  Notary  Public  at  Paris,  or  verified  by  affidavit.'" 
R.L. 


D.  of 
V  2 
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r  277  1 
^         J     D,  of  Marlborough  t^er^M^L.GoDOLPHiN, 

'^--v^  November  26,  1750. 

Page  61. 
^  {Reg.  Lib.  1750.  ^./o/.  97.) 

Notes  and  Observations. 

Power.  ^^^^       The  codicil  is  stated  verbatim,  5  Fes.  jun.  606 ; 
Devise  of         but  it  does  not  differ  from  the  abstract  of  it  in  the 

30,000/,  to  tes.  . 

tator'8  wife  for  ^P"^^- 

life,  and  after-       (1)  This  case  IS  certainly  very  difficult  to  be 
ward  to  be  dis-  reconciled  with  Harding  v.   Glynn  (mentioned 

tnbuted  amoni:  ^m  «  ii        ^     Z     ^  )     a^^  -» 

his  children,  i^  P^g^  67,  and  reported  shortly  1  Atk.  469,  but 
she  by  deed,  stated  from  Reg.  Lib.  5  Ves.  jun.  501.),  or 
StTn'"nIIJ^  Witt  Brawn  v.  Higgs,  4  ^es.  708,  5  f^es.  495, 
of  a  wiu,  should  and  8  f^es.  561.  See  per  Lord  Eldan,  C.  8  Fes. 
srtavin^^^  676.  The  distinctions  taken  in  such  cases  be- 
married  again,  tween  powers  and  trtists  have  been  called  very 
appoints  by  will  nice ;  but  it  seems  that  the  two  cases  above  men- 
twJ^f  thi  cSi-  tioned,  proceeded  upon  the  ground  of  a  gift  and 
dren  who  died  a  trust,  which  involved  a  duty  to  execute  it ;  while 
H  id  ^h*^r^^*  ^^  "^*®  principal  case  there  was  no  gift,  and  the 
representatives  ^^  ^^  <>  mere  potoer.  See  Butcher  v.  Butcher, 
were  not  en-  9  f^es.  382,  and  1  f^es.  and  Beam.  79. 
thelli^s'^i^*  It  should  be  observed,  that  although  Lord 
appointed  to  Eldon  did  not  reverse  the  Decree  in  Broum  v. 
them  iap^»     Higgs^  he  said  he  never  should  cease  to  entertain 

and  fell  into  the    ,   ^^^  ,         .„  .      .    ^ 

residue.  doubts  upon  the  Will  m  that  case. 

As  to  various  cases  on  the  several  points,  see 
them  collected  in  Mr.  Sanders's  note  to  Hardn^ 
V.  Gfynn,  1  Atk.  469. 

In  page  62,  instead  of  the  words  ^'  after-men- 
tioned  ^  having  reference  to  the  children  of  Lord 
Sunderland,  as  stated  in  the  report,  they  should 
have  been  inserted  as  referable  to  the  proportions, 
namely,  ^'  in  the  proportions  after  mentioned.** 

Ross 
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*Rass  v.  Ewer^  cited  p.  93,  is  in  3  Atk.  156.  D.  of 

Rich  V.  Beaumont,  stated  p.  64^  as  in  Dom.  Marlborough 
Proc.  February  11,  1726,  was  not  decided  then,  l.  Godolpdin. 
but  on  February  9,  1727,  vide  6  Bro.  P.  C.  162,  Nov.  26.  I760. 
octavo  edition,  and  the  folio  edit.  Vol.  3,  p.  308.         L*278  J 

Madison  v.  Andrew,  mentioned  page  65,  is  in  1 
Ves.  57,  et  antea  45. 

Oke  V.   Heath,    ibid,  is  in  Vol.  1,  135,    et 
(mt.S2. 

As  to  Harding  v.  Glynn,  as  mentioned  p.  67, 
see  it  stated  from  Reg.  Lib.  5  f^es.  jun.  501.  Et 
▼ide  Mr.  JoddreWs  note  of  it,  8  Fes.  571.  The 
operfUion  of  the  devise  in  Harding  v.  Glynn,  as  a 
trust  (as  observed  in  the  argument  of  the  prin- 
cipal case,  p.  67)  was  the  express  point ;  the  power 
having  been  coupled  with  a  duty  to  execute  it. 
This  distinction  alone  (as  it  seems)  can  support 
its  authority,  and  that  of  Brown  v.  Higgs,  ubi 
mprdy  against  that  of  the  principal  case,  see 
8  res.  570.  571.  573.  576.  Jones  v.  Westcomb^ 
cited  pages  67,  68,  is  in  Prec.  Ch.  316,  and  1  Eg. 
Co.  Ab.  255.  It  is  also  cited  in  Avelyn  v.  IVard, 
1  Ves.  421. 

Famnereau  v    Fonnereau,  cited  page  68,  is  in 
3  Atk.  315. 
*  Madison  v.  Andrews,  cited  ibid,  is  in  1  Fes.  57. 

Baintan  v.  Ward,  cited  p.  69,  is  incorrectly  re- 
parted f  2  Atk.  172 ;  more  correctly  stated,  2  Fes. 
%  and  from  Reg.  LUk  7  Fes.  503,  note. 

Ofte  V.  Heatfi,  mentioned  p.  72,  is  reported  1 
Fes.  135,  et  antea  82. 

Burnet  v.  Holgrave,  ibid,  cited  and  reported 
Eq.  Ab.  296.  cannot  be  of  authority.  Vide  per 
Lord  Hardwicke,  C.  1  Ves.  140.  It  is  reported 
imperfectly  in  Eq.  Ab.    See  2  Ves.  80. 

(2)  See 
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D.  of  *(2)  See  page  74  of  the  report. 

^^^^^J^"""       (3)  See  page  75. 

L.  GoDOLPHix.      (4)  See  pages  76  and  77. 

^TJ^n'n**'      (5)  See  page  77. 

Coufteof  ilw       ^'^^  "'  ***t  *'***^  *"*>  **  ^'^  mentioned  in 
and  of  Equity     the  Same  Vol.  21 1 . 
wiu  equaUy  (7)  gge  page  78. 

IrSL'nu'      (8)  See  page  79,  et  vide  Zouch  v.  fFooUton,  2 

to  make  the         Burr.  1136. 

liT^iSKand       (9)  See  page  81. 

attain  the  (10)  See  page  83,  et  vide  Durmtr  v.  Motteux. 

party's  clear  in- 
tent ;  but  never  to  defeat  the  interests  given,  or  let  in  more  than  exprcsfed.  (2) 

Will  by  Feme  Covert  good,  and  proveable  in  the  Ecclesiastical  Court,  if  made 
with  assent  of  her  husbaiML  (3) 

Appointee  under  a  power,  must  claim  not  only  iU9dGr  the  power,  but  according 
to  the  nature  of  the  instrument  under  which  it  is  executed.  If  an  instrnment  is, 
to  operate  as  a  will  for  the  execution  of  a  power,  it  must  have  aU  the  inddent 
consequences  of  a  will.  In  the  c^se  of  a  wUl  to  pass  l#nd$  by  virtue  of  «  power; 
it  must  be  executed  according  to  the  provisions  of  the  statute  of  Frauds.  And  so 
in  the  case  of  a  testament  to  pass  personalty  under  a  power  i  it  must  be  such  an 
instrument  as  is  capable  in  its  own  natnie  of  passing  personal  estate.  (4) 

So  in  the  case  of  copyholds  surrenderfd  to  the  use  of  a  will^  and  certaia  uses 
appointed  by  wiU,  if  the  appointee  die  in  the  testator's  lifetime,  his  represen- 
tative cannot  take  any  benefit  >  although  the  rule  is  generally,  tiiat  copyhold 
lands  pass  by  the  surrender.  The  reason  is,  that  the  act  is  not  complete  ii| 
such  case,  from  the  non-operation  of  the  will  in  the  testator's,  lifetime.  When 
the  execution  of  a  power  is  by  will,  and  is  not  expressed  in  the  precise  words 
which  would  be  requured  in  a  deed,  as  under  a  clear  intent  to  create  ad  estate 
tail,  though  not  formally  worded,  there  the  Court  will  efiectua^  such  intent, 
notwithstanding  the  appointee  takes,  in  some  sepse,  under  the  power. 

And  so  in  like  cases  (5)  where,  in  any  power,  there  is  also  one  of  revo- 
cation, and  to  appoint  new  use^  and  tha  power  itself  is  executed  without 
any  like  reservation  of  a  new  power  to  revoke,  the  ftct  (if  substantive  from  the 
nature  of  the  instrument)  is  irrevocable.  (6) 

Appointee  under  a  power,  takes  under  the  atUhoriiyof  that  power,  as  if  therein 
mentioned  tiominaiim,  in  so  for  as  relates  to  the  substance  of  the  benefit ;  bui  Af 
does  not  take  as  Jrom  the  time  when  the  power  was  created.  (7) 

Mere  powers  constnied  strictly :  Powers  coupled  with  an  interest  constmed 
liberally.  (8) 

Tenants  in  common  may  be  of  unequal  shares,  but  not  of  uncertain  shares.  (9.) 

An  executor  or  residuary  legatee  stands  in  the  same  light,  as  to  personalty,  as 
an  heir  docs  to  the  realty ;  so  us  to  take  all  that  falb  in  beyond  the  intent  of  the 
testator;  as  by  operation  of  hw.  (10) 

1  f^es. 
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•1  Vtt.  320,  et  atUea,  (157).    Brown  v.  ITtggs,  «^^^^Jo„oa 
4  Fw,  708,  ko.     %  Roper  on  Lesaciesy  487,  &c^        vertu* 

As  to  tlo  Ql)i9ervfttioBfi  in  the  report,  p.  83,  upon  ^Y*^T^ 
th«  wonU  "  give"'  or  •*  rfai'Mfl,''  &c.  see  Mr.  -&»»-     '^ 
ders's  note  to  Harding  v.  Glynn,  1  -<4/Ar.  469 ;  1 
^ei.  jmov  370,  and  3  Te^.  juli.  33,  et  520. 


HOBSELT  V€r»U*  Ch ALONSR,  I>eG.  4, 1750.      VOL.  II. 
(Rf,  Lib.  1 750.  A.fol.  114.)  Pagels. 

Bequest  to 

Notes  and  Observations.  younger  chU- 

Qra»e»  v.  Bi^,  oUed  p.  84,  of  the  reportj  is  in  t^*,  ^nfto 

\Aik.6Qdi  be  paid  at  21; 

H^^imy- Andrew,  cited  ibid,  is  in  I>^«.57,  52LT„^^i? 

qpod  Tidcii  e$  ante*  45.  the  time  of  tes- 

Gbfcavm  T.  Seymour,  cited  ibid,  is  in  1  f^es.  tators death. 

Seepage  84.— Tb«  Plaintiif  applied  for  ^^xaitmA  .trfct  in  hold- 
of  bear  share  of  the  200/.  and  inter^t,  iip<^  her  ing  executors, 
fffnms  of  ag?  in  1:746.  and  the  DefeiJdaprt.CAa-  Sf^y^^rS 
kn»^  the  fKecutaTx  then  clainugig;  s(^  to  \feat  mission  of 
moKt^Hfg^  i^MNQiparfc  of  titie  t««tatQr'«:^WfM9'  bill  ^g^g^^^^;^'^ 
watk  ^^  liw  a»  af  co^nt,  w<3i  to  have  thi?  «ei$Ujlae  cumsulfcer 
appHbd  in  discharge  of  his  mortgage  debt^  &c  tending  to  siiew 

That  suit  was  afterw^ur^  refww4  to  »fWliratwn,  l^^ilad^^^^^ 
and  an  aiQcpttnt  t»kea  b  j  thQ  reHtnreea ;.  upeai  ted  assets  seve- 
^Wcb,  M  the  present  bill  aUeracI,  "  it  apBeaiied  «!  years  before, 
tbat  there  was  an  overplus  of  50A  m  tSie  I>e-  obtained  a  re- 
^  fendant*8  hands  above  what  was  suMcient  to  ^^^^*  ^^^ 
]|  answer  the  legacy  of  2e#/.,  which  last  mentioned  '^\^}^^^^^^^^ 
^  sum  was  retained  in  his  hands  to  answer  such      f  281  ] 

"  legacy,  « 
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H0R8ELY      €€  legacy,  when  payable."    The  present  bill  also 

Chaloner      stated,  that  the  Defendant  admitted^  that  he  then 

Dec.  4>  1750.    made  and  signed  an  indorsement  on  the  mortgage^ 

purporting  to  be  an  acknowledgment  that  he  the 
crf rwM  made    Defendant  had  received  60/.  towards  the  mort- 

against  him  for   gage. 

StS'^iS'^       The  Plaintiff  stated  by  supplemental  bill  that 
costs.  '  the  original  cause  being  at  issue,  and  witnesses 

examined, '  and  a  reference  to  arbitration  having 
taken  place,  the  Defendant  afterwards  took  ad- 
vantage of  the  Plaintiff  having  no  person  present 
to  advise  with  her,  and  procured  her,  under  afalse 
suggestion,  to  sign  what  he  called  a  note,  but 
which  she  afterwards  found  was  a  release.  The 
Defendant  stated  the  release  to  have  been  fiurly 
executed,  and  that  the  Plaintiff  was  to  have  had 
25/.  (being  half  of  the  balance  of  50/.  in  his  hands) 
in  consideration  of  it,  but  that  she  afterwards  re- 
fused to  take  it.  He  insisted  that  this  was  all 
that  was  due  to  her ;  and  urged,  if  the  indorse- 
ment tended  to  admit  that  he  bad  retained  the 
200/.  in  his  hands  to  answer  the  legacy,  the  refer- 
rees  and  parties  concerned,  had  imposed  upon 
him.  He  stated,  that  *^  he  waived  the  benefit  of 
*'  the  general  release,  since  the  Plaintiff  refused  to 
'^  accept  of  the  25/.,  the  consideration  thereof^  and 
^'  was  willing  to  deliver  it  up  t6  be  cancelled.** 
Reg.  Lib. 

The  Court  decreed  the  release  to  be  set  aside 
for  fraud,  and  delivered  up  to  be  cancelled ;  and 
it  directed  the  Defendant  to  pay  the  costs  of  the 
suit.     Reg.  Lib. 


■I-*  - 
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Eyre  verstis  Etqe,  Dec.  4,  1750.  [  282  ] 

VOL.  II. 
{Reg.  Lib.  1750.  A./ol.  643.)  ^Wj^ 

Notes  and  Observations. 

It  appears  from  R.  L.  that  the  proceeds  of  the  Plwptiflb  in- 
ballion   were   remitted  to,  and  received  by,  the  money^i^thdJ 
father,  Christopher  himself,  notwithstanding  what  brother  in  tbe 
appears  at  the  conclusion  of  the  case.  The  parties  ^^^^*^^^ 
were  not  left  to  proceed  at  law.    The  bill  was  dis-  inEngliuS^ho 
missed  only  as  to  Lock^  and  the  East  India  Com-  remits  in  bui- 

^^  ^  lion.    Thebro- 

r^9'  ther  was  dead 

As  to  the  rest,  it  was  declared,  ^'  it  appeared  when  the  ad- 
"  that  the  total  amount  of  the  effects  which  were  wicewasmadc^ 
^  ocmsidered  by  the  executors  and  trustees  of  the  send  the  ^alae 
^  will  of  R.  E.  the  younger,  as  the  assets  of  the.  of  the  bniiion 
•*  wA'Robert  Eyre,  was  the  sum  of  2828/L  \9s.  \d.  J^^^J°f  "j^ 
*^  and  that  Christopher.  E.  had  thereout  paid  and  is  received  by 
^retained,  on  account  of  the  bond  creditors  of  the  father.  The 
*'  Robert,  the  sum  of  2281/.  15^.  Sd.  so  that  there  ^"bdng  re^-* 
^*  remained  the  sum  of  543/.  3s.  8d.  which  was  voked  by  the 
^  OMuiderably  less  than  appeared  by  the  account  ^*?^-^**^eid 
^  amiezed  to  the  answer  to  be  the  produce  of  the  it  was  no  loan 
^  chest  of  bullion,  which  had  been  purchased  to  the  brother. 
^'  with  the  monies  advanced  by  Christoplier,  and  dared^b^  the 
^  by  the  Plaintiffs ;  which  appearing  to  have  come  proceeds  so  re- 
''  to  the  hands  of  Christopher,  ought  to  be  answered  ^J^^^  Jj^^^ 
'^  and  paid  out  of  his  personal  estate,  and  out  of  his  be  answered  out 
"  real  estate  charged  with  his  debts  by  his  will,  o^  W®  estate : 
'MVherefore,  by  consent  of  the  Plaintiffs  and  the  compAS' 
^*  Defendants,  the  executors  and  devisees  of  Chris-  the  matter  at  a 
"  topher,    it   was    decreed,    that    such    sum   of  ^^®V*^o  i 

543/.       L  ^^^  J 
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Etbe         «  543^  3^  3^  should  be  divided  proportionably 

versus  i  j 

Eyrb,       ^'^  between  the  Plaintiffs  in  respect  of  their  demand^ 
Dec.  4, 1760.    «  and  the  Defendant,  the  representative  at  Chris- 

^^  topheTy  in  respect  of  his  demand  of  the  sum  ad- 
^^  vanced  by  him  to  Mr.  Lactc^  at  the  ^me  time, 
^^  and  on  the  same  account.**    Reg.  Lib. 


VOL.  IK     Gow£a  versus  Mainwauing,  De€.  5,  l750r 


»7-  (No  Entry.) 

w^^yiSS.  Notes  anp  Observations. 

Trust  deed,  0)   V»B  Gooi^a  V.  Gooifii^,  I  Tei..  331. 

whereby tra-    23B,  €^  mtett  (122),  and  in  PjfO/  v.  Pyot^  IJTer. 

ffX'a  wtatc  The  case  cited,  page  8S^at  Sir  Qmer^  Darey- 
*'  among  ^  V.  1m^  HoUemecs,  is  alsQ  cited  i  P.  IF.  704, 
''>««*^  note 

''  tcA^re  they 

^'  should  see  most  oecessitjr,  aad  as  thej' should  tbiok  most  just/*  (1) 

Though  tA  olA«r  cases  the  Court  will  not  interpose  where  trustees,  declining  ta 
ae^  hare  a  power  te- distribute  geoeralty  aecurdfi^  to  their  discretion,  wHlkmi 
iiny  defined  o^'ett,  it  w^  held  Ibi^  Afrfafulo  waft  liM  down  ;  the  won!  **Jnndt**' 
meaning  *'  relations :"  and  that  the  Court  c^uld  judge  of  thet respective  ^in*!!^' 
siecessUui  and  oecostoffy  by  a  reference  to  the  Miustcr. 


Askew 
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AsK£.w  vertusThe  Poultebses'  Company,     r  284  J 
December  6, 1750,  [and  June  6,  1751.*]        VOL.  II. 

i*Reg.  Lib.  1750.  A.  fol.  425.)  Page  89: 

Notes  AND  Observations. 

(I )  See  also  1  Fes.  233.    This  was  the  sound  On  Iosb  of  a 
doctrine  i  bat  the  Courts  of  Law  since  Lord  Hard-  •*««**»  ^^'  *>»« 
mokes  time  seem  to  have  -  ampUJled  their  Juris-  ^^.1;:;^:^ 
diction''  on  the  point  in  qaestion  to  a  degree  as  at  Law.  (i) 
abnost  of  kgislation.    It  certainly,  for  instance,  ^'^  ^ 
was  the  law  in  the  greater  part  of  Lord  Hard^  ittada  qqi  by  cir- 
mcke^s  time ;  and  it  was  that  great  Judges  express  S}™?""***\ 
apimon,  that  no  actitmcouldbe  brought  upon  abond,  ofa^Q^  ^q 
without  a  profert  in  curia ;    so  that  in  case  of  a  by  affidn^L 
lost  bond^  the  remedy  was  alone  in  Equity.    See  in  ^^"^  ^  •^ 
Wahnshy^Y.  Oiild,  1  Fes.34Sy  and  fVhitfieidy.  tmeT^same 
JSmcef,  ibid.  392^  393^  et  antea  163  and  169 ;  and  P<»te^  rmd  a» 
in  IFin^d  v.  Turner,  2r  Fes.  442.    The  Conrts  of  Tcf  SSSS^^ 
Law  have,  however,  since  taken  cognizance  of  Soafaoafdepo- 
sodi  matters ;  see  Read  v.  Broohnan.  3  T.  R.  151,  »»«i«  »  »^ 
and  many  subsequent  cases.      The  wisdom  of  ^ad  aetiled  the 
^^heej^ng  the  ancient  paths,"^  and  the  inadequacy  of  ri^xts  of  aU  j  aa 
the  remedies'  of  such  a  new  tried,  and  self-created  ^^^f  Decree 

^  .  for  parfonnaDoe 

JarisdictlDn,  is  fully  sheMrn  by  the  judicious  ob*  ofitnuta, 
serratioiis  of  Lord  Eldon,  C.  in  ex  parte  GreeHway, 
6  Fes.  »19,  813 ;  in  7  Fes.  20,  &c. ;  and  in  9  Fes. 
466,  &c.  As  to  which  also,  vide  note  on  fFulmS' 
fey  y.  Child,  1  Fes.  345,  antea  (163) :  and  15  Fes. 
33». 

*  Tfaeie  la  no  entry  in  R.  L.  rcferablie  to  the  period  mentioned 
ia  tlie  veiiort.  On  the  Oth  of  June  foHowing,  however^  the  bRi 
waa  dbflUMed  without  costs,  by.  consent.    Reg.  Lib.  uU  supra. 
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'[  285  ] 
VOL.  11. 

Page  91. 


Testator,  iwani- 
fesimg  an  intent 
tion  todupo9e 
of  tiie  renduM, 
but  ieatfing  it 
inchoate  inai" 
much  oihedid 
not  name  the 
residmiry  Uga^ 
tee;  it  was  held 
that  the  execu" 
tors 'were  noi 
enUiledtothe 
tarpliis.  (1) 
Where  parol 
evidence  can  be 
read  to  show  no 
resalting  tniaty 
like  evidence 
may  be  read 
contra,  to  di8« 
prove  the  impli- 
cation from  the 
fonner.  (2) 
L^;acy  tQone 
aioneoi  two 
(or  more)  exe- 
cutors will  not 
exclude  either. 

(3) 

Legacy  to  the 
daughter,  ^. 
of  an  executor 
is  not  to  be 
deemed  a  legacy 
to  him,  so  as 
to  prevent  his 
talcing  the  sur- 
plus, merely  for 
that  reason.  (4) 


Bishop  of  Cloyne  verstis  Young. 
December  7f  1750. 

(Reg.  Lib.  1750.  A./ol.  151,  entered  ''  Berkely 

V.  Young^) 

Notes  and  Observations. 

(1)  Vide  also  Lord  North  and  Guilford  v.  Par- 
dan^  2  Fes.  495,  post  394.  BUnkhom  v.  Feasl^  2 
Fes.  27,  et  antea  (262) ;  Likewise  Andrew  v.  Ckark, 
2  Fes.  162 ;  and  fFUson  v.  Ivat,  2  Fes.  166,  el 
pqstea  (317).  See  also  Griffiths  v.  Hamilton, 
12  Fes.  298  to  310 ;  and  Lcmgham  v.  Sandford, 
17  Fes.  435,  &c.  afllnned  on  appeal  by  Lord 
Eldan,  C.  Mic.  T.  Nov.  14, 1816.  2  Meriv.  6. 

(2)  Vide  12  Fes.  298  to  310;  and  Langham 
V.  Sanfordy  17  Fes.  435,  as  well  as  per  Lord 
Eldon^C.  on  the  appeal,  Nov.  14^  1816;  when 
that  case  shall  be  reported. 

(3)  \^de  also  in  BUnkhom  v.  Feast,  2  Fes.  27, 
et  antea  (262) ;  and  fFilson  v.  Ivat,  2  Fes.  166, 
etpostea  317. 

(4)  And  it  was  held  by  Sir  J.  Strange,  M.  R. 
that  an  executor  was  not  excluded  by  a  real  estate 
given  to  his  wife ;  see  fFilson  v.  lyat,  2  Fes.  166. 

In  the  principal  case,  immediately  after  the 
^'  &C.'*  mentioned  in  the  report,  at  the  end  of  tbe 
first  paragraph,  the  testator  wrote  '^  Dated  at 
Evdy,  this  19th  day  of  Nov.  1746.''  R.  L.  This 
seems  not  quite  immaterial.  The  Author  thinks 
that  an  argument  might  have  been  rmsed  in  &your 
of  the  executors,  if  the  instrument  had  ended 
merely  with  the  *'  ^c/'  since  it  might  have  been 

said 
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*said  it  was  an  omission  merely  occasioned  hy  an  Bp.  of  Cloyne 
interruption^  or  the  like ;  but  which  the  testator        ^«-«i* 
would  (if  at  all  requisite)  have  remedied  by  in-   i>ec.  7, 1750. 
serting  the  names  of  his  executors  again.    As^      f*2S6  ] 
however^  there  were  consecutive  words^  all  such 
inference  is  negatived,  and  the  ^^  &c.**  resembled 
to  the  precise  case  of  an  intermediate  blanks  as  in 
that  of  Lord  North  and   Guilford  v.  Ptardon,  2 
Fes.  495.  post  394.  See  fFkite  v.  fVUliams,  3Ves. 
Sf  Beam.  72. 

The  Defendants  (inter  alia)  insisted,  that  tlte 
Defendant  Browne  had  no  legacy  given  him ;  and 
hoped,  that  the  legacy  given  to  his  children  nei- 
ther  was,  or  ought  to  be  considered  as  a  beneficial 
legacy  to  him,  in  any  respect  to  deprive  him  of 
the  right  he  had  as  executor,  &c. ;  and  that  his 
youii^ger  daughter,  and  his  niece,  were  near  21, 
Bit  the  testator's  death.  That,  notwithstanding 
the  bequest  to  young,  they  were  entitled,  &c. 
Thai  there  was  no  blank  vacant  space  left  in  the 
will,  wherein  the  name  of  any  I'esiduary  l^atee 
could,  or  seemed  designed  to  have  been,  inserted ; 
and  that  they  did  not  believe  the  testator  ever 
designed  to  appoint  the  Plaintifis  his  residuary 
legi^tees.  That  they,  the  Defendants,  had  been 
acquainted,  and  in  the  greatest  intimacy  and 
friaadship  with  the  testator  for*many  years,  and 
that  the  Defendant  Voung  had  often  paid  money 
for,  and  lent  money  to  him,  lidthout  charging  in- 
terest for  it.  TTiey  stated  also  various  circum- 
stances in  which  the  testator  had  received  great 
benefits  from  them,  and  particularly  from  Brome 
and  his  fether,  and  that  he  was  sensible  of  this. 
Tbey  stated,  moreover,  that  the  testator  in  a  former 
will  had  made  Brome  his  executor,  and  given 

him 
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Bp.ofCLOYNB 

veisus 

TouNe, 

Dec.  7, 1750. 

[♦287] 


VOL.  II. 


♦him  a  legacy,  and  made  his  daughter  and  niece 
residaary  legatees  of  his  whole  personal  estate ; 
whereas  Brame  had  not  so  moch  as  a  ring  left  bim 
by  the  testator^s  last  will,  nor  would  he  receive  any 
retnm  for  the  great  and  many  services  he  had 
done  him,  unless  he  was  entitled  to  a  share  of  the 
residue,    it  L. 

FMter  V*  Mrmntj  cited  page  92,  is  in  1  Vem. 
473.  l%ough  it  has  oftea  been  said  to  have  been 
the  first  ease  on  the  subject,  there  are  traoes  of 
some  .earlier.  See  as  to  this,  and  various  distinc- 
tions arising  on  most  of  the  cases  in  Mr.  Ecathtj^^s 
elaborate  note  on  I  Fern.  473,  &c.  Pdgpe  v. 
Page,  cited  p.  93,  is  in  3  P.  API  488;  as  to  which 
see  also  1  Fes.  juui  66,  67,  a»d  die  note.  Pmn- 
ter  V.  Salishuryy  cited  ibid,  is  again  mentioiied 
-p.  99,  and  It  die  case  referred  to  by  the  M.  R. 
towards  the  tdp  of  page  167 ;  see  also  1  Va.  jun. 
66.  Wheeler  v.  Sheers,  cited  also  p.  9S,  is  in 
MJhse,  990.  Tlie  IXudiess  of  BeM^btts  case, 
cited  p.  94y  is  fn  2  Vem.  648.  Oriffkhy.  Ife- 
gers^  dited  ibid,  is  in  Ptec.  Ch.  231.  BIMtkmn 
V.  Feast,  cited  ibid,  in  2  Fes.  27,  et  ttntea,  (362), 
quod  fdde.  LiUMwy  v.  Buckley,  cited  p.  96, 
isinlf^.  ^fr.  345.J9/.9.] 


Page  100. 

S.C.lDick.148. 

1  Yes.  648,648.  . 

etaiitea(241). 

Quod  vide. 

Coiii  refunded,  up6ii  the  revenMil  of  «n  OWkr  ndiicli  had  all<me4  a  dimonier. 


Oax£s  versus  Chapman,  DecS^   175(X 
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Bishop  'oenus  Ciiu&ch,  Dec,  12, 1750.  [  288  ] 

VOL.  11. 
{Reg.  Lib.  1750.  A.f6l.  106.)  ^-v-' 

Page  100. 


NOTBS  AND  ObSKRVATIONS. 


S.C.aVes.871. 


<1)  ViDB  2  Ve9. 371,  et  Thomuu  v.  F^ofter^  3  "^Pf^^**) 
Ve$,  3W.    Ami  ▼.  Bum,  ibid.  673.    Gn^  v.  oI^iSL  «r 
CSUnodi^  9  #^c*.  116.  134,  196,  et  per  Loid  £^  avitaoaiMing 
Am,  C.  le  ^4»<y  327.  and  Summer  v.  Pmi««^  3  Si SSSk  to 

Mtrhmle  90.  be  examined 

As  te  the  HTFiiment,  p.  101,  upon  a  fonf  boiid,  yP?>  mterroga- 

nr  f^  I  irtiMj   1  «■      o^i^  ^       ^       /i^ov    tones  before  a 

see  fnUaulof  v.  Clk/if,  1  Tcs.  345,  et  antea,  (163),  Master- 
mdJf^iutfieU  V.  Fmoeet,  1  f^er.  392,  3,  et  mtoa  Relief  on  bond 
W».    So  likemse  ort^ea  284.  mSSr^da 

jfifo^HMMY.  Vimglum,  cited  p.  101,  is  in  2  ^<Jb.  just  demand  out 

31.    Bhmiea  r.  Barker,  cited  iWd.  is  mlP.fT.  «' f^"?."'"  »^ 

1^-.  '  satisfied  m 

^4*  Equity,  though 

Frohart  r.  C&ffi/rd,  cited  p.  102,^  is  in  1  ^Jt.  tbere  be  no  re- 

446^  a»l  AmhUr  «.  S'ott^ltLe 

PrfmrNe  y.^  ATomfey,  cited  ibid,  is  in  t  Afi.  S9.  of  the  instru- 
ment^ &c.(i) 

Salkeld  t?eMW5  Science,  Dec.  14, 1750.      Page  107. 
{Reig.  Lib.  1750.  JS./i^/.  671.) 

As  a  plea  con- 

Notes  iwd  Observations.  raining  an  «c«p. 

tton  Of  matters 

(1>  It  appears  from  the  reoord,  that  the  plea  ^J^^, 
was  antistantialtj  fiHiIty  in  nftn{r  mere  respects  bad,  and  must 
Una  are  stated  in  the  report.    The  Report  of  the  ^  over-ruled ; 

mm  -^  •.,  *i  ia  soapleafcoiiptea 

jo^^eftMait^  after  noticing  that  the  pfca  woidd  „uhan  answer) 
im^e  tieen  proper  in  point  oi/nnvny  If  the  exception  of  a  release 
had  been  "  otliw  and  further  than  in  the  release  \\^£\^^i^ 

hereinafter  « the 
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Salkbld  hereinafter  mentioned^**  states  that  it  was  bad  in  sub^ 

.  s^IJ'cB  stance^  for  reasons  which  appear  rather  obscurely 

Dec.  14, 1750.  expressed.    No  sufficient  entry  of  the  case  ap- 

.  pears  in  Reg.  Lib.  but  the  editor  having  been  fa- 

II  ^J^J^il^^  voured  by  his  friend  Mr.  BligK  with  a  statement 

correct^  though  of  it  from  the  Original  Record  of  the  Pleadings^ 

not  soffident  to  is  gratified  in  subjoining  it. 

it^'tJ^thci.         21st  May,  1750.  Bill  of  Revivor,  &c.  stated  the 
fore  ordered  to   original  bill,  which  was  for  an  account  of  testa- 

^^f^ihiS^  *^^'*  ^*^*®  ^^  effects*    That  the  original  De- 
ty  to  except.  (1)  fendant  was  dead,  and  Defendant  E.  Science,  his 

executrix,  who  l^ad  possessed  evidences,  &c.  re- 
lating thereto,  &c. ;  stating  pretences  on  the  part 
of  the  Defendants,  the  executrix^  &c.,  that  the 
estate  had  been  administered  under  the  direction, 
of  the  Plaintiff  Sarah,  when  the  wife  of  one  P. 
Ruffe,  and  the  surplus  placed  out  on  securities. 
Charge  that  a  release  was  executed  by  her  aiid 
Ruffe^  and  a  deed  by  her  when  the  widow  of 
Rvffe ;  which  deeds  were  obtained  by  fraud,  and 
that  it  related  onbf  to  the  sums  specified  in  Uj  and 
that  the  executors  had  received  other  parts  qf  the 
estate,  both  before  and  since,  for  which  they  aught 
to  account.  And  it  proceeded  also  to  charge  that 
one  of  the  Dtfendants,  after  the  death  of  testator, 
fraudulent^  got  possession  of  the  hey  of  his  private 
repository, from  whence  the  Defendants  took  varume 
securities,  which  they  ought  to  account  for,  Sgc. 

The  plea  and  answer  of  Elizabeth  Science,  put 
in  6th  August,  1750,  was  in  bar  to  so  much  of  tlie 
said  bills  as  sought  '^  any  account  or  discovery 
'^  further  and  0(hfr  than  is  in  this  her pleaset forth) 
*^  of  the  persona^  estate  of  /•  S.  deceased,  &c., 
'^  which  came  to  the  hands,  &c.  of  T.  Science,  or 
"  any,  &c.,  onor  before  the  llth  day  tfjjiril  1744, 

''  &c. 


»' 
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kcr  The  plea  then  averred  (inter  alia),  that  on  Salkkli> 
the  \st  of  April,  1742.  P.  Ruffe  and  the  Plain-  s^en'!^e, 
tiff  his  then  wife,  executed  a  deed  poll  or  re-  Dec  14^  1760. 
lease^  then  in  Defendant's  custody,  ready  to  be  pro- 
daced,  in  the  words,  &c.  following :  which  speci- 
fy by  way  of  recital,  various  dealings,  &c.  with  the 
personal  estate  under  the  approbation  of  the  par- 
ties to  it ;  after  which  it  was  witnessed  that  P. 
Ruffe  and  the  Plaintiff  his  wife  did  thereby  re- 
lease and  discharge  W.  M.  &  T.  S.  from  all  suits 
in  respect  of  the  personal  estate,  &c.  The  plea 
then  stated  that  the  above  deed  was  duly  executed 
by  all  parties ;  and  further  that  the  Defendant 
had  in  her  custody  a  Deed  Poll  dated  4th  April, 
1744,  executed  by  Plaintiff  when  the  widow  of 
P.  Ruffe,  and  indorsed  on  the  release,  which 
Deed  Poll  it  set  forth,  and  whereby  the  Plaintiff 
testifies  her  approbation  of  what  had  been  done 
under  the  release,  and  indemnifies  the  parties  in 
respect  of  it,  &c.  The  plea  then  avers  that  the 
several  matters  in  the  deed  recited  and  thei-ein- 
before  set  forth,  were  true,  &c.  after  which  the 
Defendant  answers  in  support  of  her  plea  ^^  to  so 
much  qf  the  Bill  as  was  not  be/are  pleaded  to.** 

[(2)' A  plea  of  a  release  ou^t  to  set  out  the  con- 
rideration  on  which  the  release  was  made,  Hardr. 
163;  and  the  release  ought  to  be  under  seal; 
otherwise  it  must  be  pleaded  as  a  stated  ac- 
count only.  Oilb.  Ch.  57.  Note  to  the  third,  or 
Irish  edition  of  J^es.']  For  various  other  matters^ 
and  the  cases  on  them,  see  Mr.  Beames^s  very 
valuable  treatise  upon  Pleas  in  Equity,  page  42. 


Weaver 
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[  289  ] 
VOL.  II. 

Page  108. 


Flea  on  the 
ground  of  for- 
feiture must  be 
conHned  to  prO' 
tect  agaimt  a 
diicovery  of  the 
act  causing  it, 
and  not  extend 
to  matters  col- 
lateral. 
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Weaver  versus  Eahl  off  Meat  h, 
DeoQfnher  14,  1750. 

(Reg.  Lib.  1760.  B./oL  544,  entei^d  ''  fFeaverv. 

Srabazon.*') 

NeTBB  AND  Obskrvaspioks. 

[In  aH  cases  of  foifeiture,  if  Ptaintiff  alone  ib 
«n^led  to  it,  and  traives  it,  Defendant  nrast  dis- 
cover ;  and  thoujgh  Plaintiff  is  not  entil3ed  to  the 
forifehnre,  yet  if  Defendant  binds  himself  not  to 
insist  on  being  protected  from  discovery,  the 
HMBftiff  MriH  compel  him  to  make  it.  Mosefy  75. 
Note  to  the  third,  or  Irish,  edition  of  Vesey.'] 

See  farther  Mr.  Beames^s  Elements  of  Pleas  in 
Eqnity,  264,  267,  269. 


Page  109 


Gr£gor  versus  Molesworth, 

Ikecember  14, 1750* 

{Reg.  Lib.  17S0.  A.  fol.  1S8.) 


NorSS  ^Hli  OBSiaiVATiONS. 

^^^ilxT''  ('^  ^'  ^*^  howewr,  decided  CoiitiA.  See  in 
pleMmt  not  for  Hordji  V.  iieew^,  4  Ves.  479 ;  and  SherrimgUm 
a  demurrer  (I)  v.  Smithy  Dwn.  Proc  2  Btq.  P.  <7.  *62,  octavo 

edition  ^  and  1  Bro.  P.  C  95,  falio.  See  idsoldie 
judicious  obser^atiottB  in  Mx.  Bemneis  late  vpmi: 
on  Fleas  in  Eqnity,  1105, 306,  and  «be  lost  ««kim 
of  Lord  Aedeadtde^s  work,  there  referred  ta,  1167, 
171,  &c.  the  cases  in.l  Fes.  €s  B.  817  »nofee  («)■; 
Edwards  v.  CntrroU,  2  Bro.  P.  C.  96 ;  and  <abr<- 
man  v.  BfCullock^  5  Bro.  P.  C.  597,  octavo  edit. 
S.  P.  Foster  v.  Hodgson,  19  Fes.  180,  Et  vide 
per  Lord  Redesdale,  C.  2  Sch.  8s  Lef.  637, 638,  &c. 

Child 
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CiiiXD  versus  BHi^BsoA,  Dec.  18, 1750.         {  290  ] 

VOL.  II. 

{Reg.  Lib.  1750.  J./ol.  62.)  ^-v-^ 

^  "^  Pagelia 

Notes  and  OBSERVAsrioNS. 

(1)  Bbsidbs  what  is  so  forcibly  observed  by  ^^^^^^J^**** 
Lord  Hardwicke^  p.  Ill,  it  was  held  iu  Bailey  v.  of  further  4ui- 
Bailqf^  11   Ves.  151^  to  he  quite  settled^  that  a  swer,  pnttipg  it 
Defendant,  until  a  fourth  insufficient  answer,  is  chiJJ^^niSr- 
entilled  to  h^  discharged  frooi  custody,  oarput-  uig;ihe.€p8(»of 
ting  in  a  further  answer  [and  tendering  the  costs  ^?^"^*"*''^* 
of  contempt],  without  waiting  the  Ileport  upon  or  any  further' 
the  exceptions,  although  the  costs  have  not  bueen  one,  juroves  to 
accepted.    Same  as  to  examinations.    See  Bonus  SeSISSlX 

V.  Flacky  18  Fes.  287.  rmmeiheprQ- 

ceu  where  it  left 
off.  (1) 


TayloU  versus  Lewis,  Dec.  20, 1750.         Page  111. 

s.  c.  BAtk.ian. 
Notes  and  Observations.  As  to  r^ts  and 

remedies  of 

It  was  held  in  Farewell  v.  Cooker,  2  P.  fV.  460,  si^  dtrks,  and 
that  where  a  country  client  employed  a  sdidtor^  ^^  '^  ^^wrt, 
who  employed  a  clerk  in  court,  and  the  client  in  Thdr  H  JT' 
the  country  paid  his  solicitor,  who  suffered  the  p&pers,  &c. 


on 


derk.iu  court  to  remain  unpmd;  the  client  was  ^^caa^toD 
not  bound  to  pay  the  latter :  but  stilly  that  if  the  proceedbl!?^ 


derk  in  court  had  any  papers  in  .his  hands,  he  ^iF»M  Ws  fees 
might  retain  them.     See  also  on  other  points,  jJdLttllcSk 
tte;aiuiiqunoiifl  ,ca8e5  8i^>8.25 ;  JStevem  v.  Avery,  in  coiut  of  his 
I  A'dk.  2244  Arum.  2  Okk.  102,-  with  the  cases  JJS^JJ^'^^  . 
there  mentaoned;    but   more  cparticularly  Mr.  (i) 

X  2  Beames's  Clerk 
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Taylor  Beanies' s  valuable  work  on  the  Orders  in  Chancery, 

^J^^  p.  224.  &c.  with  the  eases  in  the  note  227. 

Dec.  20, 1150.  (1)  As  to  the  establishment  of  the  clerks  in 

[  391  J  court,  and  the  regulations  between  them  and  the 

acrk  in  court  ^^^  clerks,  as  now  existing,  see  3  f^es.  689,  &c. 

cannot  be  (2)  Vide  Tfvort  V.  Dayrellj  13  Ves.   195,   and 

changed  at  the  the  cases  there  cited. 

mere  will  of  a 
party.  (2) 

VOL.11. 

^»— V— ^  Marasco  venm  Boiton,  Dec.  Ipt  1750. 
P^e  112. 

After  appearance^  no  special  injunction  (snch  as  to  stay  the  mhrigating  of  a  ship), 
without  notice. 


Page  113.        Bishop  versus  Willis,  Dec.  19,  1750.     . 

Orders  made  upon  petitions  are  not  dischai^ged  on  motioi^ 


Page  113«  Anonymous,  December  20, 1750- 

No  jurisdiction      (1)  See  also  Kirby  v.  Clayton,  postea  332, 2  Ves. 

inthe  Court  to    c%a\  .^  ^ 

deal  with  any      ^^^^ 
property  given 

over  in  defiuilt  of  issue  iq)on  any  probability  whatever  of  there  being  no  issue.  (1) 
BiUs  in  parliament  on  such  grounds  often  refused. 


Piga  113.      Ex  parte  Wyldman,  December  20,  1750. 

S.C.lAtii*109.  _^  _ 

Notes  and  Observations.  , 

One  ofiwodeb^     ^  Creditor  having  securities  of  third  persons,  to 

ors  becomes  a    a  greater  amount  than  the  debt,  may  prove  and 

S^cr'Stor'*    receive  dividends  upon  the  full  amount  of  the  se- 

proves  curities. 
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♦curities,  to  the  extent  of  twenty  shillings  in  the       Ex  parte 
potind upon  the  actual  debt-    Ex  parte  Bloxkam,  D^^^io^iTbo 
6  res.  449  and  600.  [*292  ] 

Note,  however^  a  distinction  made  between  that 
case  and  ex  parte  Leers,  in  the  same  vol.  p.  644,  in  proves  his  whole 
which  it  was  (unwillingly)  held,  that  dividends,  commission!  ^ 
declared  upon  a  bill  of  exchange,  though  not  re-  but  no  dividend 
cewed,  must  be  deducted  from  the  proof  by  the  ^f^^  ^**  j^ 
indorsee,  under  another    commission   of  bank-  he  receive  a 

ruptcy.  composition 

It  should  be  observed,  that  Lord  Eldon,  C.  in  d'Sltor,  may  still 
making  this  order,  said,  the  principle  of  the  prac-  receive  a  divi- 
lice  stated,  and  upon  which  he  thought  the  order  Jh^oleTbtM 
warranted,  was  very  doubtful.     See  p.  646.    And  proved^  tiU  he 
note  further,  that  the  holder  of  a  bill  of  exchange  obtain  2<^.  in 
[having  received  pajrment]  might  be  compelled  it  ^^  have 
to  prove  under  the  bankruptcy  of  the  acceptor,  for  been  otherwise 
the  benefit  of  the  drawer.   See  per  Lord  Eldon,  C.  J.^^*^  di7il 

6  Fies.  734  dead  before  the 

And  a  surety,  depositing  the  money  and  indem-  bankrui)tcy. 
nifying  against  expence,  &c.  might  compel  the  of suretfesw^ho 
creditor  to  go  against  the  principal  debtor,  and  have  paid  the 
even  to  prove  under  a  commission  of  bankrupt  for  ^"korwho  has 
his,  the  swretjfs  benefit.    Ibid.  proved,  or  is  en- 

The  Statute  49  Geo.  III.  c.  121,  sect  8,  has  uSderal^o^"^^'* 
since  vested  the  proof  made  by  a  creditor,  who  mission ;  and 
has  been  paid  by  a  surety  in  such  surety,  and  their  present  re- 
vested in  the  surety  a  right  to  prove  per  se,  ^oSo.^n^.^'* 
where  no  proof  has  been  made  by  such  creditor,     c.  I2i.  §  B. 

TTie  equity  of  the  surety  cannot,  however,  ope- 
rate in  any  degree  to  the  prejudice  of  the  original 
creditor.  See  ex  parte  Rushforthy  10  Ves.  409  ; 
and  Payley  v.  Field,  12  Fes.  435. 

Ex 
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Ex  parte  ^Ex  parte  Bewtett,  cited  p.  114,  is  in  3  j4ik. 

Dec.20%750.  ^^^^5    Cooper  V.  Peptfs,  cited  ibW.  is  in  1  Atk. 

[#293]  ^^6- 


VOL.  II.  Duke  of  Bedford  versus  Coke, 

Notes  and  Observations. 
VidcS.ciDlck.       (1)    ViDE  Bickhom  V.  CfosSy  3  Fe^.  471>   e< 

terest  on  iu9m»  (^  '^  ^^  y^^^  1743,  interest  had  been  refused 
of  amiuity  And  to  be  given  in  this  very  cause,  on  the  arrean  of 
ddbte^  ®^^°*"**  another  annuity,  under  much  harder  dreuoistaii- 
On  forfeiture  of  ^^*  '^^^  Plaiutiffe  were  simple  c<mtract  ereditoff& 
an  estate,  tbe  The  Duchess  of  fVhorton  was  entitled  to  a  join- 
^"^^tectie  i  tureofl200/.;7erawiwm,  and  the  Master's  Report 
^i^e  I  tbat  bad  stated  the  arrears  of  it  to  amount  to  22j000/. 
is,  subject  to  all  The  Dttchess,  being  in  great  distress  by  this,  ap- 
SngSe^^  plied  for  a  computation  of  interest,  stating 
party  with  refer-  Specially,  that  she  had  been  obliged  to  borrow 
T^  h  *^i^"  money  for  her  support.  The  Court  waa,  however, 
ta^rf  but  not  under  the  necessity  of  refusing  the  applicatioD, 
subject  to  debts  notwithstanding  the  estate  had  turned  out  amply 
Scrownin  Productive  from  the  discovery  of  mines.  Lord 
su(ih  case  has  Hordtuicke  expressed  himself  to  this  effect— *'  Hie 
the  same  Equity  »  question  is,  whether  this  liquidated  sum  is  to 
against  convey-  ^^  carry  interest,  nils'  is  a  hard  case,,  and  I  woidd 
ance  on  the       <^  come  at  it  if  I  could.    If  interest  has-  been  re* 

Kc-l/X"*'  "  ^^^^^  ^y  *^  Decree,  where  there  is  no  legal 

party  would       "  remedy,  the  Court  may  give  it  in  their  discre- 

^^^r  "  tion.     One  question  is,  as  to  the  rule  of  the 

r  294  1      ''  Court,  whether   she  is  entitled ;  secondly,  as  to 

given  the 
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^^  the  discvetion  of  Che  Court.    As  to  the  £1*81,  she  ix  of  Bbpfohd 

"  19  not  entitled  by  the  rule  of  the  Court ;  for,  at        ^J|[^ 

^law,  where  there  is  no  penalty,  no  interest  is  Jan.i4,i7'6a-i. 

^'  given :  where  there  is  a  penaky>  you  may  levy    . 

"  for  the  whole.    If  you  bring  an  action  of  debt,  f^a  ▼ohmtary 

"  interest  may  be  recovered  by  that  new  action,  annuity. 

''  If  she  is  not  entitled  by  the  rule  of  law,  how  is  it  ^or  without  a 

•^  very  special 

'^  in  this  Court?     In  this  Court,  if  there  is  delay  case,  (i)  onar- 
^*  of  payment  upon  a  Decree,  I  do  not  know  that  ^^^,  of  annui- 
"  tke  Plaintiff  can  pray  interest.    Upon  mort-  /l^^^!^^^of 
^^  gQg^>  the  Master  computes  it  from  the  confir-  maintenance, 
''  mation  of  the  Report;  but  I  do  not  recollect  an  ""l^^^^^f 
^  instance  where  the  Court  has  gone  the  length 
^'  now  prayed."    It  appears^  that  as  it  was  a  hard 
case,  the  Lord  Chancellor  directed  a  search  for 
preoedoiCs ;  but  that  none  being  found,  he  could 
not  make  the  order.    See  per  Lord  Loughborough^ 
a  «  Fa^.  jun.  16ft.7.    Et  vide  S.  C.  1  Dick.  178. 
See  9  Fes.jm.  163.    But  see  3  Dhk.  648. 

The  Master  of  the  Rolls  says  (I  resetf  170), 
tkmt  the  questicm  of  interest,  as  to  arrears  of  an- 
nuity, is  in  some  degree  discretionary.  It  is  ap- 
prriiended  this  must  be  taken  with  reference  to 
iHiat  k  said  by  Lord  Hardmcke  above  in  this  note. 
See  OreuM  y.  Hunter,  3  Vm.  jun;  157.  Vide 
nevertheless)  9  Dieh.  644. 

(9)  Many  endeavours  have  been  used  to  obtain 
isterasi  vpon  the  amount  of  simple-ccmtract  debts, 
aseerlained  by  a  Master^s  Report ;  but  it  seems  the 
Court  wiB  never  allow  it  in  any  ease  merely  of  this 
nature.  See  Oreune  v.  Hunter,  2  Ves.  jun.  157, 
and  Mr.  Vesejfs  note  169.  And  it  shcmld  be 
observed,  that  although  Bickham  v.  Cross,  1  Fesey  [  296  ] 
471, 472  {et  postea,  with  the  note),  may,  on  a 
hasty  view,  seem  contra,  Lord  Hurduncke,  never- 
theless, 
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D.  of  Bedford  theless,  decided  it  consistently  with  the  above 
CoKK,        principles.    See  per  Lord  Loughborough,  C  2  Ves. 

Jan.l4, 1750-1.  jun.  160,  166. 

Interest  will  not  be  given  on  arrears  of  main- 
tenance, 14  f^es.  516. 


SzL^'  E^^^  rer^i^j  Wallace, 

Page  117.      January  28,  1750-1,  and  January  22,  1751. 

Rolls.  (Reg.  Lib.  1 750.  J./ol.  217.— And  Reg.  Lib. 

1750.  ^./o/.  492.)    . 


Sir  John 
Strange,  M.R. 


Notes  and  Observations. 


Sec  this  case  on      (1)   See  1  Roper  on  Legacies]  161,  &c.    177, 

appeal  from  the  173^  g^^ 

2  Ves.  318,  '&c  (2)  ^^^  P^^  325.  As  to  this  leasehold  estate, 
when  the  De-  it  is  to  be  particularly  obsef^ed,  that  it  belonged 
crec  was  affirm-  ^^  Andrew  Smith,  the  maternal  grandfather. 
First  point—     Vide  Reg.  Lib.  ;  et  per  Lord  Hardwicke,  2  Ves. 

stt^f  ^'^al  ^^^  ^^  ^^' 

estatc^aftcraUfc  ^^^^  ^  ^^  more  Specially  to  be  pointed  out, 
interest  to  the  with  the  above  references  to  support  it ;  since  it 
every^thc  ^U-  ^^i^^^^ces  the  Report  to  be  wrong  in  two  places  ;■ 
drcnof testators  namely,  at  the  bottom  of  page  120,  and  towards 

f*"^<o*6e  !?a w-  '*^^  '^P  of  page  325,  where  it  makes  the  argument 
f erred, delivered,  to  infer,  that  the  estate  in  question  proceeded 
and  paid  (I)  to    from  the   husband,   and  not  the    wife^s  /other. 

S  by  ^"^'  ^^^  ^^^^  ''  ^aiw,"  therefore,  in  the  first  instance 
able  to  receive    and  the  word    ^^  back,"*    in  the  latter,  sfumld  be 

r  296  1  Seymour  v.  Bingham,  cited  p.  120,  is  Seamer 

to  be  vested  in  v.  Bingham,  3  Atk.  54 ;  et  vide  Bennett  v.  Sey^ 
each  child  on      ^        Ambler  521 . 

coming  mto  '  •  ^       . 

being,  ^rd 
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Lord  Beauclerk  v.  Miss  Dormer,  cited  p.  121,         ^■'' 

-       ,  ^  versus 

is  in  2  Atk.  308,  which  Lord  Thurlow^  C.  said  is     Wallace, 
well  reported.    See  1  Bra.  190.  Jan.28, 1760-1. 

and 
Jan.  82, 1761. 
being,  and  transmissible  ;  though  sal]ject  to  be  varied  by  the  birth  of  others. 

Second  point.*— Trust  of  the  residue  of  a  term  with  a  double  aspect,  viz.  Set- 
tlement on  marriage  by  deed  of  a  leasehold  estate  (2)  in  trust  for  the  husband 
and  wife  for  life ;  and  after  the  decease  of  the  survivor,  to  be  assigned  by  the 
trustees,  mth  the  rents  and  profits,  to  the  ddest  son  \  ''  and  for  want  of  such 
issue  of  such  son,**  to  daughters. 

A  son  having  been  bom,  who  died  without  issue  in  the  life  of  the  mother,  held 
thai  it  did  not  vest  in  him,  but  was  a  good  remainder  to  au  only  daughter  at  the 
death  of  the  surviving  parent. 

The  Decree  in  this  point  affirmed  on  appeal,  *2  Ves.  818.  Courts  will  avoid  a 
construction  leading  to  a  perpetuity  and  void  devise,  if  possible.  So  they  will, 
in  marriage  settlements,  consider  the  general  intent  as  in  favour  of  the  issue 
described,  and  not  let  property  revert,  or  go  to  a  father  as  the  representative  of 
one  child  to  the  prejudice  of  ttie  rest,  if  no  positive  reason  for  it  to  be  clearly 
inferred. 


Duke  of  Bridgwater  versus  Egerton,       VOL.  II. 

January  29, 1750-1;  P^jT^l. 

{Beg.  Lib.  1750.  A./ol.  606,  entered  "  D.  o/B. 

V.  Lyttletonr)  VideS.C.  ac- 

curately  report- 

Notes  and  Observations^  note.  ^^       ' 

This  case  being  imperfectly  i^tated  in  Mr.  Te-  ^^^*  °°*  ^«*''- 
seys  Report,  the  profession  should  be  referred  to  ifStSId  to  go^ 
ao  aecarate  Report  of  it  in  1  Bro.  280,  note.  with  entiled 

(1)  Lemson  v.  Gower,  cited  at  the  beginninff  of  ^»°^«' ^«y  ^- 

*i.    -o  A    •     •      D  D        ^L   er^  J  .       ^        come  the  pro- 

tbeHeport,  is  m  Barn.  tiep.  Ch.  54  ;  and  is  men-  perty  of  the  first 
tioned  1  F'es.  202.     As  to  points  on  heir-looms,  ^^^^^  >»  ^^' 
vide  TrtsSTard  v.  Trajffard,  3  Atk.  347;    fTyth  y.  ?Lgerson 
Blackmany  1  Fes.  196,  202,  et  antea  (110) ;  Boon  becoming  an 
V.  Corn/orth,  2  Fes.  227.  ''^'^''^^'  *^"^*^^^ 

to  take  eo  no- 
(2)  mine 


I . 
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D.  of  BuoG  -  (2)   VitJe   Ca.  ^  Lincoln  v.  D.  ^  Newcastle, 

::^i'  12  Fes.  218. 

EoEBTosi,  (3)  The  eldest  son  of  the  marriage  had  died  under 

^i^oan^'^  21,  unmarried.     It  was    accordingly    declared, 

L  ^7  J  "^  that  the  said  J.  Dake  ofB.  dying  under  the  age 

i^iJtiham.  ^  ^^^^'  ^^  UDmarried;  and  the  Ptom^j^ being 

and  appurte-  ^'  ^^^  the  eldest  son  Q^  &c.  for  the  time  hemg^ 

oaaeesto  wife  •*  will,  when  he  shall  attain  his  age  of  21  years,  or 

liood f  butthai  "  ^®  married ;  and,  on  giving  notice  of  his  desire 

the  eldest  soa  ^^  for  that  pm*pose,  be  entitled,  &c.**    Reg.  lib. 

liS^^'  ""•  ke       ("^^  ^^  ^^^*^  ^-  Robinson,  2  Meriv.  392. 
ha^  it/on  (5)  See  the  Rep.  p.  123. 

■otice.   ■  ■ 

The  wife  having  married  after  the  death  of  a  former  eldest  son,  mimarried^  (S) 
and  during  the  minority,  lie.  of  the  existing  eldest  son,  it  was  deelared  that  he 
would  be  entitled  to  the  enjoyment  on  attaining  21,  or  marriage,  upon  giving 
notice.  The  mtervemng  interest  in  the  premises  and  appurtenances  being  undiS" 
posed  of,  held  to  fell  into  the  residue  of  the  real  and  personal  estates  respective- 
ly. (4)     Portions,  satisfaction  of.  (6) 


VOL.  II.       Earl  of  Chbsterfield  versus  Janssen, 
P^e  125.  February  4,  1750-1. 

s,c.  aAik.  dai.  Notes  and  Observations. 

Post  obit  secu- 
rity. Confirma-       On  the  principal  case,  see  per  Lord  Redesdale, 

Jl  J^  sajiir^  C.  in  Lukey  v.  OTDonnel,  2  Scho.  ^  Lefroy,  472. 
rows  60Mf.  on       (1)  ^  ^^  Subsequent  transactions  not  amooAt- 
bond  to  pay       ing  to  confirmation,  sec  in  fFbod  v.  Dwmes^  18 

10,000/.  if  he      yf,   ,on  jt^ 
siirvifesB.aged  re$.\2Q,^. 

7B.   A.sur-  (2)  See  also  Hilly.  Caillarel,  1  res.  122;  Hm- 

vivMayearand  /u^    y^  ^j.^   2  Bro.  17;    and   PThartons  y.  Mav, 

eight  months,      ^%i.      /%*.«/ i»  i  i*^  «k         «  *-J2. 

hiding  on  death  ^  ^^^*  ^71  (affirmed  on  appeal^  Uom.  Ftoc.  1806). 

of  B.  ecMs^rm^    But  notwithstanding  the  favourabfe  nature  of 

byVnciH^d,  some  of  these- cases,  the  Courts  of  Equity,  with  a 

&c.  most 
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most  saluUny  regard  far  the  protection  of  the  E.  ofCnsBTSR- 
pMUj  have  dksays  refused  to  lay  down  any  gene-        ^^|^ 
ralruU^  marhing  the  bounds  of  such  bargains  for      Ias^bts, 
ejcpectagieiesy  as  might  be  centered  fair  ^  or  other-  ^*-  ^*  ^^'^' 
fotm    See  8  Ves.  144, 149, 155,  and  158.    Tbey      [  298  ] 
wHl  tberefore  subject  every  instance  of  the  nature  ^^  ^^^  .  ^^^ 
bioi^t  beftMiB  tbem,  where  there  )b  alleged  to  paying  part 

have  been  the  least  decree   of  distress,  inex-  No  irdicf  given 

°      %»     ^^1.         ..__  ^   in  this  case,  ex- 
perience, or  Ignorance  on  the  side  of  the  ccmtract-  ^ept  as  to  the 

lag  pasrty,  to  the  most  severe  scrutiny.    See  the  penalty.  (2) 
laat'ineiltioned  references,  and  2  Ves.  151,  bottom. 

It  18  observable,  that  the instancesr  m  whicYiposi 
Mt  securities  have  been  ^sustained  in  Courts  of 
Eqeitjare  very  few,  and  have  been  even  moreso  tf 
2sfe  years;,  as  also  that  the  very  term  is  f  nomen 
odiaamsL^  and  suspicious  of  fraud.  It  seems,  in- 
deed^ that  the  parties  who  are  induced  to  engage 
in  taking  such  securities,  however  innocently,  or 
however  even  kind  they  may  have  been^  in  extri- 
cating a  friend  from  his  embarrassinent&  by  means 
of  the  transaction,  will  yet  not  at  all  be  authorized 
in  ootnplaining  of  the  delay ;  which  (arising  from 
the  enquiries)  keeps  them  out  of  their  money  ; 
or  most  probably  receiving  no  more  eventuaHy 
than  the  amount  of  the  money  advanced,  with  in- 
terest. As  to  the  deUn/f  it  may  be  sufficient  to  re- 
flttty  tbat  since  public  utility  has  made  our  Courts 
of  Jestiee  affix  a  stigma  to  these  tr^isacCions,  the 
noCeffeCy  of  it  should  have  operofted  by  way  of 
cwtio& ;  whilst  ft  just  ground  ot  suspicion  must 
be  attended  with  all  the  consequences  of  strict  in- 
vestigatiod. 

ITie  Author,  by  way  of  ilhistrating  the  tatter 
observations,  has  annexed  an  accurate  report  from 
bis  own  notes,  and  from  the  pleadings,  &c.  of  the 

case 
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E.  of  Chester-    Q^gg   ^f  Eoons  V.  Chesshire,  in  which  he    was 

versus        concerned^   and    which    came   on  before   Lord 

Jan$8bn>       ^Eldofij  C.  on  a  motion  to  dissolve  an  injmiction, 

^^*p^yj^-^-  November  28,   1803;   January,  28,   1804;    and 

'-  -'      December  7, 1804 :   and  was  afterwards  heard, 

and  ultimately  determined,  by  Sir  fVilUamChrant, 
M.  R.  for  the  Lord  Chancellor,  February  21,  and 
March  21, 1806.  It  is  inserted  immediately  next 
to  this  case,  For  the  general  principles  on  these 
subjects,  see  in  the  above  important  and  thoroughly 
considered  case  of  Ijyrd  Chesterfield  v.  Janssen^ 

2  Fes.  144-5,  148-9,  and  156,  &c.  &c;  and  in 
the  cases  cited  on  the  argument,  particularly 
Curwj/n  v.  Milner,  3  P.  W.  292,  note ;  which 
Lord  Thurlow  says  was  perfectly  free  from  fraud 
(see  1  Brown  9) ;  and  Which  therefore  seenis  a 
strong  case :  and  also  Gwynne  v.  Heatan^  1  Bro. 
&c.  &c.  Vide  also  the  cases  referred  to  in  Whar-^ 
ton  y.  May^  5  Ves.  45,  &c.  &c.  Bowes  v.  Heapes, 

3  Fes.  and  Beames,  117,  &c. ;  with  the  case  of 
Oowland  v.  De  Faria,  17  Fes.  20  :  and  Pjeacoci 
v.  Evans,  16  Fes.  512 ;  and,  more  particularly,  the 
elaborate  note,  2Swanst.  Rep.  139,  &e. 

Lawley  v.  Hooper,  cited  p.  129,  is  in  3  j4tk.  278. 
Shepley  v.  Woodcock,  cited  p.  130,  is  in  2  Aik. 
535. 
As  to  what  is  observed  towards  the  topt>f  p. 
Vide  Townsend  149,  as  to  the  proposition  coming  from  the  bor- 
V.  Lowfield,       rower  Mr.  Spencer,  and  not  from  the  Defendant . 
anteasi.  ^^^  advanced   the  money.  Lord  Eldon,  C.  sud. 

in  Evcofis  V.  Chesshire  (reported  in  the  next  page), . 
"  that  the  first  proposition  seeming  to  come  from; 
"  the  borrower^  in  most  of  the  cases,  as  it  did  (he 
'^  believed  fairly)  in  the  one  before  him,  was  of  no 
'^  possible  weight  in  his  lordship's  mind ;  since  he 

"  had 
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'^  had  always  observed,  in  his  long  experience,  that  £•  of  Chtbtbr- 
•^  artful  men  took  particular  care  to  let  the  first        '"'''* 
''^mention  of  any  distinct  proposal  of  the  kind  thjis      Janssrn, 
"  originate.*'    See  the  case  of  Toumsend  v.  Low^  ^^^'  ^>  n-so-i. 
Jield  (ires.  35),  from  Reg.  Lib.  antea,  p.  31 ;      [*300  ] 
where  the  Defendant  stated  the  proposal  origi- 
nated with  the  borrower ;   and  from  whence  the 
note  refers,  to  the  Lord  Chancellor's  observation 
as  above. 


Evans  versus  Chesshire,  Rolls. 

In  Chancery^  November  28,  1803;  January  28, 

1804;  Deeember  7,  1804;  February  21  ;  and 

March  21, 1806. 

The  bill  was  filed,  on  behalf  of  Charles  Evans,  Post  obit 
Esq.  unto  whom  certain  estates  had  descended,  ^"^sac^"^"*- 
nilljeet  (as  real.asseti)  to  the  claims  of  the  De- 
fendant, as  obligee  in  the  jmst  obit  bond  in  ques- 
tiooy  upon  the^  death  of  his  brother  fFUUam 
Booms,  the  obligor,  who  had  fonnerly  been  a 
Ci^[itain  in  the  Anglesey  Militia.  It  was  framed 
wiUi  the  usual  allegations,  as  applied  to  the  cir- 
cumstanced ;  and  prayed  that  the  bond  might  be 
declared  fraudulent  and  void,  that  it  might  be 
delivered  up  to  be  cancelled ;  and  for  an  Injunc- 
tion in  llie  mean  while. 

The  Defendant,  Mr.  Chesshire,  had  long  been 
an. officer  in  his  Majesty's  service,  and  was  a  Cap- 
tain in  the  army  immediately  previous  to  the 
loan  and  execution  of  the  bond,  '  This  instrument 
being  in  consideration  of  an  advance  of  300/.  was 
euuditioned  for  the  payment  of  600/.  upon  the 
event  of  William  Evans  surviving  his   father; 

'but 
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EvAws        *{y^i  ^piras  in  any  other  case  to  be  void.     tVUIiam 

Chii8i!i[ire.     Evans  fiurvived  his  fother  by  the  space  -of  obmd 

r*30i  1      six  months  ordg^  and  bad  never  disputed  the  fiur- 

ness  of  the  transaction.  He,  however,  being  dead, 
and  the  Plaintiff,  his  brother  and  hdr,  refusing 
to  pay  the  amount  of  the  condition,  tSias  become 
absolute,  Mr.  CkesshSre  was  under  the  necesiftty 
of  bringing  an  action  for  H ;  which  bring  in  a 
course  of  trial  for  the  Summer  Assizes  in  1803, 
the  suit  was  instituted,  and  the  common  injunc- 
tion obtained  for  want  of  an  answer.  A  fuU  an- 
swer being  put  in^  the  matter  was  brought  on, 
for  the  first  time^  on  the  last  day  of  Michaelmas 
Term,  1803,  upon  a  motion  to  dissolve  the  injmie- 
tion  on  the  merits  disclosed  by  the  answer;  whea 
the  facts,  as  then  stated  on  the  record,  appeared, 
in  snbstanee,  to  be  tbese :  — That  the  -deceased 
obligor,  having  led  an  extravagant  and  disiApaied 
Hfe,  and  b^ing  in  prison  for  dc/bt  at  Wintihaster, 
but  being  entitled  in  remainder  epqractan^  on  tins 
death  of  his  father,  to  an  estate  of  coMiderafafa 
value  in  Waies,  became  aoquainted  with  the  Ile- 
fendant  afmut  three  or  four  wefeka  befose  tbe  jogs- 
cntion  of.  the  bond  in  question ;  aa4  abont  ten 
days  sifter  their  first  aoquat^tapoe,  infowad  tke 
DefendsBPt,  that,  before  their  having  ffint  imety  iie 
had  been  negociating  a  loan  of  SMOI.  wMi  aome 
persons  in  London,  whose  terras  were  Boat  4dl^ 
vMusly  exorbitant;  npmi  which  oecai&oA  X^  JS. 
said.  Chat  considering  the  pnee  of  stocks  wm  thctt 
low,  &c.  he  should  not  have  thought  a  prapcaal 
for  him  to  pay  dooMe  for  money  to  %e  tben  ad- 
vanced, in  the  -event  of  his  ^mrnving  liis  father, 
would  have  been  xmreasonabte.  That  upon  tins 
[  302  ]  occasion,  notfaSngwhatever  occurred  as  to  the  De- 
fendant 
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fendant  lending  UK  E.  any  money ;  nor  bad  he         Svans 
the  least  idea  of  it.    That  soon  after  this  fT.  E.     ch^iSIrb. 
Yeiy  earneMily  requested  the  Defendant  to  lend 
luni  Bidficient  nnmey  toenaUe  him  to  be  extricated 
from  prison^  and  to  return  to  and  prooare  the  as  • 
mtance  of  his  father  ^  and  the  more  -effi^cta^dly  to 
ifidara  hia  to  do  so^  informed  the  Defendant^  that 
in  such  case  the  Lord  Lieutenant  would  reinstate 
ihim  in  fais  fonmr  oommaod  in  the  Militia;  as- 
€ariii;  tlie  Defendant  that  be  wouM  endea^onr^  and 
iskoold  be  likely  to  preyail  upon  h»  fether  to  let 
the  Defendant  a  form  in  Wales  (whither  Defiend- 
BBt  wished  to  retire  with  his  funily)^  at  a  reason- 
aUe  vent.    Iliat  a  Mr.  Hertmy  who  waii  a  mutual 
acquaintance  of  each,  but  more  particularly  ac- 
qnalBted  with  ^.  K  interfered  on  behalf  €f  the 
latter  for  itbe  above  purposes^  representing  to  ^tiie 
-JMendaat^  that  if  be  refosed  Jf^.  B.  wou^  have 
wmiMk  to  osurers^  aifter  whidi^  it  was  mo£ft4?k^y, 
that  iMtead  of  returning  to  his  fathei^s  house^  he 
wmdd  dissipMe  what  rtiould  remain,  or  be  «ould 
|H»rora  afterwards  in  ILondcm,  «siidBt  \m  f&rmm 
onesses;  whereas,  if  the  Definidant  assisted  him, 
thne  "waa  «mry  &ir  prospect  of  tbe  contrary,  and 
4xf  hii  firtnre  good  oonduct;  to  f^t  he  woiild 
HMMfciy  FSgmn  his  influence  with  his  fether,  and 
asiglyt HbecAiabled  to  repay ^the loon,  and  retufn  tfie 
idnd  irt>ligation  by  procuring  the  Defendant  a 
hmuy  «s  above-mentioned.    The  answer  slated 
dn,  HbaA  aSthough  the  Defendant  was  ^for  a  long 
time  unwilling  t6  lend  so  mu<5h  money,  he  wns  at 
length  prevailed  on,  by  the  above  'inducemeirts^ 
and  « «oIemn  promise  from /^.  £.  that  he  would  [  303  | 
Teride  w4th  bis  ^her,  to  lend  'liim  a  sum  of  600?. ; 
hatfof wibich  sum  alone  was  lent  tipon  the  post 

obit 
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E^Aif  8        ohit  bond  in  question^  the  remainder  being  lent  in 
Chemhieb      consideration  of  an  annuity  [which  was  never 

made^  hy  the  pleadings^  a  subject  of  the  suit}. 
The  bond  was  executed  on  the  I5th  of  July^  1799, 
and  the  consideration  was  paid  in  the  presence  of 
Mr.  Evanses  attorney  and  of  another  person  also^ 
under  the  immediate  approbation  of  Mr.  Heron. 
The  Defendant  stated  his  positive  belief,  that  the 
300/.  thus  paid  was  (under  the  circumstances)  a 
full  and  adequate  consideration ;  especially  con- 
sidering IV.  E*s  formerly  dissipated  life,  and  his 
long  confinement  in  prison ;  viz.  about  five  yeara: 
and  said,  that  the  above  transaction  was  llie  only 
instance  in  which  he  had  lent  his  money  on  any 
such  kind  of  security,  &c.  &c. 

He  then  stated,  that  at  or  about  the  time  of  the 
bond's  execution,  IF.  E.  told  him  his  father  was 
upwards  of  70,  and  was  of  a  strong  constitution : 
but  the  Defendant  averred,  he  had  since  been  in- 
formed, and  believed,  that  his  lather  was  then 
about  74.  That  at  the  above  time  JF.  E.  gave 
Defendant  to  believe,  he  himself  was  then  aged 
38 ;  whereas,  in  £Etct,  he  was  then  about  36.  He 
said,  that  considering  all  circumstances,  be  then 
thought  the  chances  of  survivorship  were,  at'  least 
upon  an  equality ;  and  he  submitted,  that  the  same 
was  in  some  measure  proved  by  the  event,  the  son 
not  having  survived  the  fether  six  months.  The 
Defendant  stated,  th^t  W.  E.  having,  through 
Defendant's  kind  assistance,  procured  his  release 
from  prison,  and  returned  to  his  father,  wrote 
r  304  1      ftbout  a  month  afterward^,  desiring  Defendant  to 

betake  himself  and  fiEunily  into  Wales,  as  there 
was  a  house  in  his  father's  neighbourhood  ready 
for  his  reception.    The  Defendant  accordingly 

complied 
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complied^  and  purchased  furniture,  4kc.  to  a  large 
amount^  which,  from  fF.  EJs  failure  in  making 
good  his  assurances,  he  was  obliged  to  re-sell  at  a 
great  loss.  He  averred  he  was  credibly  informed, 
after  his  arrival  at  Caernarvon,  that  the  father  was 
believed  to  be  a  better  life  than  ff^.  E.  as  he  was 
in  good  health,  of  a  strong  constitution,  and  lived 
regularly ;  whereas  fF.  E.  was  in  every  respect 
the  contrary ;  and  that  as  most  persons  thought 
the  fiEither  was  likely  to  live  15  or  20  years,  he, 
the  Defendant,  had  made  a  bad  bargain ;  inso- 
much^ that  nobody  who  understood  such  matters 
would  have  done  the  same :  and  the  Defendant 
said^  that  being  in  consequence  very  apprehensive, 
he  offered  W.  E.  and  other  persons,  the  liberty  of 
re-purchasing  the  security  at  less  than  the  sum  he 
had  lent ;  but  that  such  offers  were  declined.  The 
Defimdant  also  informed  fFiUiam  Evanses  father 
of  the  whole  transaction  and  circumstances  by 
letter^  but  without  effect.  The  father  died  on  the 
15th  of  September,  1802,  and  William  Evans  on 
the.Gth  of  April  1803,  which  was  less  than  six 
months  afterwards. 

The  Defendant  therefore  submitted,  that  under 
the  above  circumstances,  the  Court  ought  not  to 
interpose  against  his  security. 

The  cause  coming  on,  for  the  first  time,  upon 
the  motion  to  dissolve  the  injunction,  as  above 
itatedy  arguments,  founded  on  the  above  facts, 
were  relied  on  by  the  Defendants  counsel,  as  evi- 
dencing him  to  have  acted  on  motives,  not  only 
bit,  but  altogether  friendly.  That  both  the  par- 
tin  were  military  men ;  and  that  a  brother  officer 
was  the  last  person  in  the  world  who  could  be 
looked  upon  as  an  usurer ;  that  besides  the  «ab- 
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Evans  sence^  and  almost  absurdity,  of  such  a  preaump- 
versus  x\otk,  there  was  every  reason  for  implying  every 
motive  of  benevolence ;  and  p£u*ticularly  from  the 
effect  ^ich  had  ensued^  in  IV.  E.  having,  through 
Captain  Chesshire^^  kind  assistance,  been  re6ttMriMl 
out  of  a  long,  and  almost  hopeless  captivity,  to 
the  bosom  of  his  family,  wherein  he  had  lived  in 
ease  for  the  remainder  of  his  life.  That  fV.  E. 
.having  been  thus  benefited,  and  never  disputing 
the  Justice  of  the  Defendant's  claim,  even  after 
the  condition  had  become  absolute;  and  more 
especially  having  declined  a  direct  offer  of  repur- 
chaaing  the  security  before  that  event,  at  even  a 
lesd  sund  than  he  had  received ;  together  with  the 
circumstance  of  the  same  offer  having  been  made 
to  the  father ;  it  was  too  much  for  the  Court  to 
set  it  aside  at  the  instance  of  the  Plaintiff. 

Lord  Eldon^  Chancellor,  however,  with  his  usual 
»ixiety  for  justice,  observed,  that  the  sitwmtion 
of  a  borrower  of  money,  under  such  circuor 
stances,  that  is  tA  Bay,  the  bbligbr's  havii^  been 
in  prison  for  a  space  6f  five  yeans,  and  beimg  con- 
fined there  when  the  transaction  took  plaoe^  was 
truly  pitiable ;  and  that  the  more  particularly,  as 
be  was  at  a  distatice  from  his  relations,  and  had 
no  kind  of  property  whatever  in  passeasum.  His 
Lordship  then  said,  it  had  been  alleged  by  the 
hill,  and  insisted  on  by  the  counsel  for  the  Plain- 
tfff,  that  Mr.  Eoans*s  expectancies  consisted  ib  a 
f  306  1      vested  remainder  after  his  father*s  life  estate,  and 

that  this  part  of  the  airgument  had  beefi  founded 
on  a  supposed  distinction  between  such  expectltt- 
cies  as  were  certain  to  take  {dace  in  pomosalen 
86me  time  or  other^  and  such  as  were  tkerefy  com- 
Hngmt;  whereas  His  Lordship  did  not  think 

there 
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there  was  aay  necessity  for  Ulat ;  and  was  not  ^^^ 
aware  of  toy  case  which  proceeded  on  toy  such  c„^^^jJ[J|I[i^ 
kind  of  distinction.  Each  instance  would  be  strict- 
fy  0crwaihhs4d  in  either  cas^ ;  and  it  was  undoubt- 
edly clear,  that  the  Court  of  Chancery  lookft  with 
a  most  jealous  eye  upon  every  contract  with  a 
perton  in  distress;  and  that  it  is  particularly 
vSgiltot  when  the  parties  are  bartering  in  respect 
of  iproperty  which  is  not  in  possession.  His  Lord^ 
riiip  thto  observed,  that  the  argument,  founded 
on  Che  original  application  for  a  loan  upon  a  se- 
euritjr  of  such  a  nature,  appearing  to  come  from 
iht  obiigwr^  and  not  from  the  Drfenianty  did  not 
traigh  much  with  him ;  since,  in  his  long  expe- 
rience in  Courts  of  Justice,  he  had  always  taken 
notice,  that  the  lenders  of  money  always  took 
gr^ett  care  that  the  first  prt)positi(m  shndd  be 
dttaUed  as  coming  from  the  borr&wer^  er  dis^ 
Avstaf  ihsn.  His  Lordship  said  he  Uronld  not 
enter  into  calculations  of  the  v^ue  of  the  sum, 
wliici^  meeocding  to  the  tables  of  the  annuity 
offirisa,  ought  ito  be  secured  under  such  a  risk  for 
the  advance  of  300/.  The  bill  stated  it  at  4A0/. ; 
mA  Mr.  (haen^  for  the  naintiff,  sogveMed  It  in 
Us  argument  at  aSbout  41€^.  Neittjkr  wM^d  he 
wmek  dwell  upon  the  Defendant  having  taken  it 
MtiGOfU.  or  double  the  sam  adva^ed.  But  His 
lisrdahip  a&ld,  he  should  tak«  up  the  case  on  that 
inai  general  ftindple  wkich  the  Cowrt  had  [  307  ] 
-okDtffs  actad  on  ;  hamiBly,  that  if  Usiil  ukitch,  with 
jealous  eye^  and  will  scrutinize  with  the  ut^ 
nwrHy  of  attepiiiony  every '  chrctttnstance  in 
Mdb  ttase  prtmght  before  it,  where  it  appears  that 
ti  jOttty  has  been  dealing  with  a  distressed  per-- 
mi  for  his  esppectancies  :  and  that  as  he  thought 

V  2  t^ere 
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EvAKs  there  was  enough  of  that  principle  in  the  case 
Chwhim.     ^®^^r®  him,  he  would  maintain  the  injunction 

until  the  hearing. 

Some  short  time  after  this,  the  Defendant  ten- 
dered an  issue  at  law  to  the  Plaintiff  upon 
the  fairness  of  the  transaction ;  and  (though  the 
Plaintiff  could  not  in  strictness  be  compelled  to 
accept  it)  thereby  shewed  his  readiness  to  have  it 
thoroughly  scrutinized  by  every  means  of  evi- 
dence in  a  Court  of  Law.  The  Plaintiff^  never- 
theless^ refused  the  offer^  and  the  Lord  Chancellor 
observed,  that  the  Courts  of  Law  were,  in  bis 
opinion,  inadequate  to  the  complete  investigation 
of  matters  of  Chis  nature.  His  Lordship  directed 
judgement  to  be  given  in  the  action,  and  a  release 
of  error. 

Some  time  after  this,  the  naintiff  amended  his 
bill,  and  introduced  some  charges  relative  to 
William  Evans's  life  having  been  insured ;  which 
gave  Mn  Chesshire  also  the  opportunity  of  ex- 
plaining some  matters  by  his  answer  to  the 
amended  bill,  even  rather  more  circumstantially 
than  he  had  done  before. 

He  stated  in  this,  that  his  regiment  being  quar- 
tered at  Winchester  in  May  1799,  he  was  in  the 
following  month  arrested,  and  became  a  prisoner 
for  debt  in  Winchester  Gaol,  where  his  acquaint- 
f  308  ]     ance  commenced  with  the  Plaintiff*8  deceased 

brother,  who  was  in  a  like  situation.  That  his 
feelings  beii\g  consequently  hurt*,  he  •  was  de- 

termined 

.  «  These  drcuniBtaoces  were  not  stated  in  Uie. answer  to  the 
original  biU,  or  even  intimated  to  the  Counsel  who  prepared 
it,  owing  to  the  natural  repugnance  felt  by  a  gentleman  of  the 
army  to  publish  his  having  been  under  an  imprison'meht  for 
debt.    In  point  of  fact,  *  however^  these  circumstances  are  the 

farthest 
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termined  to  extricate  himself,  and  discbarge  his  Evans 
d6bts  by  the  sale  of  his  commission,  and  intended  p  ^"'*^ 
to  live  upon  the  surplus,  with  his  family,  in  re- 
tirement. He  sold  his  commission  accordingly, 
the  knowledge  of  which  induced  fFilliam  Evcms 
to  request  a  loan,  under  the  circumstances  he  had 
before  stated. 

The  Bond  was  executed  in  the  subsequent 
month  of  July,  when  they  were  each  of  them 
prisoners  for  debt.  He  denied,  as  he  had  done 
before,  every  charge  of  fraud,  undue  conduct,  or 
unfair  intention  ;  and  he  stated  all  that  had  taken 
place  I'elative  to  insurances,  either  on  the  post 
okit  bond,  or  on  the  annuity,  in  the  same  manner 
as  it  afterwards  appeared  verified  by  the  Master's 
Hejx)rt  [see  post].  He  averred  his  belief,  that  it 
was  the  sincere  intention  of  fViUlam  Evans  to 
have  satisfied  the  full  amount  of  600/.  due  upon 
the  bond,  without  any  kind  of  litigation ;  and 
that  he  would  have  done  so  had  he  lived,  and 
#ould  by  ho  means  have  traduced  and  harassed 
the  Defendant  as  the  Plaintiff  had  done. 

He  submitted,  therefore,  upon  the  whole,  that 
inJismuch  as  the  original  transaction  was  not  only 
totally  free  from  fraud  or  suspicion,  but  was  in-  [  309  } 
tended^  and  had  the  effect  of  liberating  fF.  E. 
firom  prison,  and  restoring  him  to  his  friends ;  in- 
asmuch also  as  it  was  in  his  life-time  made  known 
by  the  Defendant  to  his  father  and  other  friends, 
idio  had  an  offer  of  re-purchasing  the  security,  at 
even  less  than  the  original  advance  of  300/. ;  and 
as /i^  J?,  survived  his  father  by  a  space  of  less 

fiirtlieBt  from  derogating  from  the  Defendant's  character  /  and 
indeed  lend  to  elucidate  the  fairness  of  his  conduct  in  the  above 
traosaclipn  very  particularly. 

than 
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CHMSBmi.    ^tial^  be,  tbe  Defendant^  had  been  alrea47  mm^ 

tbfm  ju9tly  Qgytieved  by  the  Plaint  iflT  s  ^d  thf^ 
notwithstanding  the  unfavQurable  nature  of  the 
sequrity  he  had^  inadvertenihf^  been  induced  to 
take^  he  ought  to  be  permitted  to  recover  the 
amount  of  the  condition,  or  the  sum  of  6Q0L  an4 
the  interest  accrued  thereon  from  the  delay ;  vid 
that  the  biU  ought  to  be  dismissed  with  qoi^. 

Another  motion  to  difiacdve  the  injwctioii  ww 
made  qu  1^  7tii  of  Deq«mberji  1804^  upon  tbiff 
state  of  the  pleadings ;  but  the  I^rd  Chancellof 
refused  it^  saying  he  considered  the  advance  of 
the  money  on  this  b9nd9  and  pf  a  liHe  sum  in 
consideration  of  the  annuity,  as  bewg  in  &c^ 
one  trvnsactian^  since  the  advances  were  made 
at  the  same  time.  His  Lordship  wanted  also  t9 
be  satisfied  as  to  what  insurances  bad  been  nutdei 
and  what  monies,  if  any,  the  Defi9iidaQt  had  v^ 
ceived  on  account  of  insurances:  and  he  ther^Epte 
directed  enquiries  as  to  these  matters,  both  iiw 
respect  of  the  past  obit  bcmd,  and  of  the  aoimity. 

The  Master^  accordingly,  by  his  Repokt,  dated 

the  30th  November  1805^  after  stating  that  the 

consideration  money  for  the  post  obii  bond^  and 

[  310  J     thai  for  the  annuity,  were  included  in  the  same 

draft  or  checque,  which  was  duly  honoured  ami 
paid;  and  some  annuity  payments;  certified^ 
that  an  insurance  was  effected  oh  the  SDth  cf 
July,  1799  $  and  that  a  premium  of  14L  3s.  ML 
was  paid  for  it,  equally  between  ff^.  R  and  the 
Defendant,  of  which  premium  one  moiety  alone 
was  all  that  had  relation  to  the  post  obii  bood^ 
the  remainder  being  relative  to  the  annuity. 

The  Master  reported,  that  fifteen  months  hav- 
ing 
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ing  elapsed  from  the  expiration  of  that  insurance,  ^  Evans 
without  any  other  having  been  made ;  and  fFil-  ^^^^* 
Ua/n  Evans  having  in  the  interim  broken  a  large 
blood-vessel,  the  latter  was  at  length  induced  to 
OQDCur  in  effecting  another  insurance  on  his  life 
for  one  year ;  which  insurance  was  made  on  the 
18th  of  November,  1801^  and  was  of  the  like  na- 
ture with  the  former,  except  that  the  Defendant 
did  not  pay  any  part  of  the  premium,  though  he 
at  first  expected  to  have  done  so ;  IV.  E.  having, 
of  bis  own  accord,  proposed  to  pay,  and  having, 
in  fiict,  paid  the  whole  of  such  premium,  by  way 
of  recompensing  the  Defendant  for  the  risk  he 
had  run^  as  above-mentioned.  That  these  two 
insurances  expired  in  IV.  E's  life-time ;  wd  that 
no  further  insurance  was  made  in  respect  of  the 
post  9Ut  bond,  by  reason  of  the  death  of  fV.  P%. 
father ;  and  that  the  Defendant  had  never  received 
any  thing  in  respect  of  any  insurance  thereupon- 

That  an  insurance  was  made>  in  respect  of  the 
aimnity^  by  the  Defendant,  at  his  own  expence ; 
and  fV,  E.  having  died  whilst  it  subsisted,  the 
Defendant  received  the  amount  from  the  office. 

The  cause  came  on,  upon  the  Master*s  Report, 
on  the  aOth  of  February,  1806,  before  the  Master 
€sf  tbe  Rolls,  sitting  for  the  Lord  Chancellor,  when 
the  case  of  Lard  Chesterfield  v.  Janssen  was, 
amoDgat  other  things,  relied  on  for  the  Defend- 
ant ;  and  it  was  contended,  that  the  offer  of  re*- 
purchase  made  to  IV.  E.  and  hijs  father,  &c. 
anounted  to  fiill  as  strong  a  confirmation  as  ap- 
pnred  in  that  case.  His  Honour,  however, 
giving  judgement  on  the  2lst  of  March,  de- 
clared it  was  impossible  for  the  Defendant  to  be 
permitted  to  sustain  his  claim  to  the  amount  of 

600/. 
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600/.  merely  upon  the  post  obit  bond^  since  the 
only  ground  which  takes  such  instances  out  of  the 
applicaiicm  of  the  statutes  against  usury ^  is  the 
risk  of  the  principal  lent ;  whereas^  in  the  present 
caise^  the  Defendant  would^  for  a  part  of  tbe 
time^  be  indemnified  by  an  'insurance,  of  which 
the  obligor  bore  half  the  expence;  and,  in  the 
latter  instance,  was  entirely  free  from  risk  at  the 
obligor's  sole  expence. 

His  Honour  said,  it  seemed  to- him  to  have  been 
a  part  of  the  original  agreement  or  understanding 
of  the  parties,  that  fF.  E.  should  insure  his  own 
life;  since  the  Report  referred  to  what  might  im- 
ply the  idea,  where  it  stated  the  Defendant's  sup- 
posed injury  by  way  of  risk  on  account  of  fV.  JS/s 
life  having  remained  uninsured  for  a  space  of 
fifteen  months.  That  this  certiunly  oug^t  not 
to  have  been  the  case,  and  fF.  E.  ought  not  to 
have  had  any  such  obligation  fixed  on-  him  as  to 
the  post  obit  transaction ;  and  that  the  risk  to  be 
run,  was  the  sole  cause  of  the  great  difference  in 
such  matters  between  the  sum  advanced  and  the 
sum  stipulated  in  a  certain  event  to  be  received. 

His  Honour,  however,  added,  it  was  contended 
<m  behalf  of  the  Defendwt,  and  he  agreed  to  it, 
that  the  whole  transaction  of  the  advance  of  the 
money  on  the  15th  of  July  1799,  both  on  the 
post  obit  bond,  and  on  the  annuity,  must  be  taken 
together,  and  viewed  in  the  same  light;  and, 
consequently,  if  the  Plaintiff  sought  to  undo 
the  first  transaction^  he  must  do  so  ppon  the 
terms  t>f  accounting  for  what  was  advanced 
for  the  annuity,  with  a  deduction  of  the  pay- 
ments made  in  respect  of  it,  and  of  the  mimey 
paid  for  insurance. 

As 
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As  to  the  Plaintiff's  argument  that  the  De-  S^^ns 
fendant  had  received  the  amount  of  the  money  ^  ^^^'^ 
be  bad  advanced  on  the  annuity  from  the  m- 
raranee  office,  the  Plaintiflf  had  nothing  to  do 
with  that :  it  might  perhaps  be  a  question  with 
the  insurance  office,  whether  the  Defendant 
should  not  be  a  trustee  in  respect  of  what  he 
should  thus  recover,  after  having  reoAved  the 
amount  under  his  insurance  (though  that  would 
be  very  doubtful^  and  he  knew  no  case  of  the 
sort) ;  -but  the  Plaintiff  had  no  interest  in  this, 
and  ought  only  to  be  relieved  against  the  post 
cUi  bond,  upon  the  terms  of  the  Court's  taking 
into  consideration  the  600/.  advanced  on  the  two 
several  securities. 

The  Court  therefore  declared,  that  the  post 

.Mi  bond,  and  annuity  bonds,  given  by  fF.  E. 

&c.  ought  to  be  considered  only  as  a  security  for 

the  sum  of  600/.  actually  lent  and  advanced  on 

idle  two  several  securities. 

The  Court  therefore  declared,  that  the  post 
Mi  bond,  and  annuity  bonds,  given  by  ff^.  E. 
&c.  ought  to  be  considered  only  as  a  security  for 
the  sum  of  600/.  actually  lent  and  advanced  by 
the  Defendant  to  the  said  W.  E. ;  and  decreed 
the  same  accordingly.  And  the  Master  was  to 
compute  interest  on  the  money  so  actually  ad-  |  313  j 
vaneed,  &c.  after  the  rate  of  5/.  per  cent,  from  the 
time  of  its  advancement.  In  the  taking  of  which 
accounts  credit  was  to  be  given  to  the  Plaintiff 
for  all  sums  of  money  paid  by  fF.  E.  for  insurance 
on  his  life,  or  otherwise,  on  account  of  the  said 
bonds,  or  either  of  them.  And' upon  the  Plaintiff^s 
pajring  what  should  be  found  due  on  the  balance 
of  such  account,  the  bonds  were  to  be  delivered 

up 
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up  to  the  Plfiintiffj  &c.  &c.  And  the  ii\iunctioQ 
was  to  be  continued  until  after  the  Master's  Rer 
port,  or  further  order>  in  case  either  of  the  parties 
should  think  fit  to  apply.  The  Court  gave  no 
costs  on  either  side,  and  each  party  was  to  be  at 
liberty  to  apply,  &c. 


Vol.  II. 

Page  160. 


Grant  ex  turpi 
causa. 

Bill  for  pay- 
ment of  a  sum 
of  money  and 
an  annuity  se- 
cured by  a  deed 
poll  (1)  by  a 
young  woman 
who  had  been 
seduced  by  a 
married  man^ 
(2)  in  whose  fa- 
mily she  lived  as 
companion  to 
his  wife^  and 
who^  by  conti- 

[314] 

nuing  to  live 
with  him  occa- 
sioned a  separa- 
tion^ </wmifj«(f  5 
but  without 
costs,  on  ac- 
count of  her 
previous  good 
character. 


PniEST  ver$u$  Paerot,  Feb.  8, 1750*1. 
{R^g.  Lib.  1750.  B.fol  380.) 

Notes  and  Obsbrvations. 

(1)  Tub  marginal  note  in  the  Report  expresses 
a  doubt  whether  the  provision  was  secured  by 
''  bondr  or  "  grants  Though  the  entry  in  jR.  L. 
is  very  shorty  being  merely  the  dismissal  of  the 
bill,  it  appears  from  thence  that  a  deed  foU  of 
the  14th  Aprils  1736,  is  entered  as  read  in  evi- 
dence, besides  other  proofs  in  the  cause.  Hie 
strong  probability  of  its  being  the  instrument 
on  which  the  bill  was  founded,  is  confirmed  by 
the  Author's  reference  ta  the  Registrar's  JUinute 
Book  of  the  day,  which  states  the  deed  to  have 
been  read  for  the  Plaintiff*;  after  which  there  is 
an  entry  of  evidence  read  in  fevour  of  her  cha- 
racter. 

In  a  cause  of  Nye  v.  Moseley^y  heard  beft>re  the 
Vice-Chancellor  on  the  23d  of  February,  1825, 
the  case  of  Priest  v.  Parrot  was  relied  on  as  an 
authority  to  prove,  that  a  bond,  given  by  a 
married  man  to  a  woman^  who^  knowing  him  to 

*  See  this  case  reported  upon  demurrer^  under  the  name  of 
Knye  v.  Moore,  !•  Sim.  &  8tu.  61. 
Ex  informaiione* 
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lie  married,  had  cohabited  with  him,  was  neces-       P*«»«» 
sarily  void,  Pareot, 

In  imler  to  ascertain  the  precise  circumstances  Feb  9, 17MM* 
of  the  case  of  Priest  v.  Parrot,  the  Vice-Chan- 
cellor  caused  the  Register's  book  to  be  searched ; 
but  all  that  appeared  there  was,  that  the  bill  was 
dismissed  with  costs. 

The  Record  was  then  referred  to,  when  it  was 
fioond,  that  it  did  not  appear  whether  the  security 
had  been  given  during  the  continuance,  or  after 
the  termination  of  the  cohabitation. 

^  Thus  it  is  not  certain/  said  the  Vice-Chan- 
fdlor,  ^that  the  point,  which  Lord  Hardwicke 
*»  supposed  to  have  determined  in  Prkst  v. 
^  Parrot,  arose  in  that  case.  For  if  the  security 
^  WBs  ^ven  during  the  cohabitation,  it  would  ne- 
'  cessarUy  be  bad,  whether  the  man  who  gave  it 
^  were  married  or  unmarried ;  unless  there  were 
^  particular  circumstances  to  9how,  that  it  was  not 
^  an  inducement  to  continue  the  cohabitation.** 

(2)  See  [3  P.  fT.  339, 21>.  fF.  432 ;  Gilb.  Rep. 
9  Farr.  163,  3  Burr.  1568.]  Franco  v.  Bolton,  3 
f^es.  368,  &c.  where  several  of  the  cases  are  col* 
lected.  Oraj/  v.  Mathias,  5  Fes.  286.  Et  vide 
Qarke  v.  Periam,  2  Atk.  333.  Matthetvs  v,  L— e, 
XUmU.  B€p.66S. 
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VOL.  11.         Andrew  versus  Clark,  Feb.  9,  1750-1. 

Page  162. 

NoKvs  AND  Observations. 

(1)  See  Farringtim  v.  Knightly^  1  P.  fV.  544^ 
also  in  Bishop  of  Cloyne  v.  Voung,  2  f^es.  96.  97. 
Lord  North  v.  PurdoHy  2  Ves.  496.  5e(f?y  v.  fVoodj 
10  Fe*.  71 ;  and  per  Lord  £/im^  C.  in  Griffith  v. 
HamiUm,  12  Fej.  310. 

As  to  the  rights  of  executors,  et  e  conti'd,  see 
BUnkhom  v.  Feast ^  2  Fc^.  27.  A  of  Cloyne  y^ 
Youngy  ibid.  91.  Wilson  v.  Ivaty\\n&.  166,  and 
/!(»/  317 ;  with  the  notes  antea  respectively. 

(2)  Blinkhom  v.  Feast,  2  Fes.  27.  e/  antea  262. 


Legacy  td  next 
of  kin^aB  well 
as  to  executors, 
though  to  ever 
so  small  an 
amount,  does 
not  exclude  the 
next  of  kin  from 
the  residue.  (1) 
Legacy  does  ex' 
elude  executors 
in  general ; 
though  not 
universally.  (2) 


Page  162 


Testator  recit- 
ing his  inten- 
tion to  dispose 
ofa/Zhispro- 

[315] 

perty,  and  that 
his  daughter 
was  likely  to 
die  [of  a  violent 
distemper]>  left 
his  wife,  ifslie 
did  die,  the  re- 
sidue and  divi- 
dends 


DuHAMEL  versus  Ardovin, 

m 

February  11,  1750-1. 
{Reg.  Lib.  1750.  J.  fol  196.) 

Notes  and  Observations. 

(1)  Lord  Hardwiche  is  decisively  clear  in  the 
Judgement  as  to  the  testator's  intention  to 
crease  his  wife's  income  in  case  of  the  very  pro- 
bable event  happening  after  the  period  of  his 
own  death,  and  during  her  own  lifetime  with- 
out issue. 

The  peculiarity  therefore  of  this  case,  frees  it 
from  the  difficulties  ^hich  existed  in  Cambridge 
v.  Rou^y  8  Ves.  12. 21,  &c.  and  in  the  cases  therein 
referred  to. 

(2) 


of  FrancU  Vesey^  Sen.  333 

r   (2)  The  bill  of  the  daughter's  husband^  as  her      DraAitsL 
administrator^  was  therefore  dismissed ;  but  with-      AMovnf 

out  costs.  Feb.l  1^  1760-1. 

dendfl  of  such  property ;  but  if  lUt  danghier  lived,  directed  that  his  wife  should 
only  have  her  dower ;  giving  the  residue  and  dividends  to  that  daughter.  If  she 
died  without  children,  testator  gave  his  brother  "  all  that  should  Le  left,**  The 
daiighter  swrvived  tha  teitator,  but  died  of  the  same  illness,  without  issue. — Held 
that  the  mother  was  stiU  entitled  for  life ;  and  that  the  words  "  what  should  be 
fefl/  constituted  a  good  residuary  bequest  to  the  brother.  (2)     Costs. 


By  AS  versus  Byas,  Feb.  15,  1750-1. 
{Reg.  Lib.  1750.  A./oL  353.) 


VOL.  II. 
Page  164. 


Notes  and  Observations.  ^     ,  , . 

Copyholds. 

(1)  Vide  Judd  v.  Pratt,  at  the  Rolls,  13  Fes.  '^^J^^Zf'^. 

,^X    ,-o:        A^  1  1,      »       ,   in. .        ^    of  freehold,  and 

168.  178.     Amrmed  on  appeal  by  Lord  Eldon,  C.  of  copyhold  es- 
IS  Fes.  390.    See  also  Mr.  Sa^eris  very  useful  J<«  i«tfttrr»i- 

work  on  Copyholds,  pages  161,  162,  &c.  ''^u  thf iSt,&ci 

(2)  Vide  Church  v.  MwnAyj  on  the  appeal  be-  of  Au  estate,, 
fore  Eldon  C.  15  Ves.  396. 404,  &c.  wtSto^Hfc 

(3)  As  to  where  there  has  been  a  surrender,  see  her  heirs/*  hs:l 
(hMiduyn  v.  Chodwyn,  1  Fes.  226.    As  to  where  ^^^^^"^i^' 
not,  Me  Scriven  on  Copyholds,  166,  and  sevieral      r  315^' 
of  the  cases  collected  ibid.  134,  5, 6,  which  are  holds  thus  un. 
refierred  to  by  the  subsequent  notes.  snrrendercd  did 
:   (4)  See  many  of  the  principal  cases  collected  in  ]E^ui^,*ihere 
Sarwemim  Copyholds,  134.                                       being  nothings 

(6)  See  most  of  the  material  cases  collected  in  ^  designate 

Sa-henon  Copyholds,  134, 5.  Z^Z'^- 

(6)  See  a  variety  of  the  cases  collected  in  5cr«;^n  sufficient  to  an- 

am  Copyholds,  135,  6.    Et  vide  ibid.  162, 3,  as  to  ^SJor'^^S' 

the  distinction  made  in  favour  of  creditors ;  and  es/a/e*' ivithout 

the  **>««*• 
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BTAft         the  late  cases,  which  have  gone  much  (brtber  than 
^        Lord  Hardwicke  in  Itheil  v.  Bean,  I  res.  WS> 
Feb.l5, 1750-1.  antea  ll4. 

It  was  observed  as  to  the  principal  case  of  Byas 

ft^uidtovc  ^-  ^^^'  ^y  **^^  Master  of  the  Rolls,  in  Judd  v. 
been  otherwise  Pratt,  13  Fes.  178,  that  '^  the  heir  might  have 
in  this  case,  if    a  y^^j^  called  upoti  to  make  his  election ;  though 

testator  had  not  ^  ,  ° 

had  any  freehold  ^t  seems  never  to  have  occurred  to  any  one  to 
estate  (2),  or  <^  put  the  case  on  that  ground.** 
exprlriM^^^^  The  case  of  Judd  v.  Pratt,  as  to  its  material 
vised  both,  even  features  of  the  devise,  and  of  there  being  freehold 
^^»*J^  *^  as  well  as  copyhold  lands,  can  hardly  be  distin- 
umurrendei^.  guished  from  the  principal  one,  see  l3  Fes.  168. 
(8)  178.    And  Lord  Eldon,  C.  upon  the  appeal  of  it, 

ISpyh^ldT^a^.^  says,  that  '^  Byas  v.  By  as  was  a  strong  authority.'' 
clearly  meant  to  His  Lordship  also  adds,  it  was  relied  on  by 
pa88,butaireun-  I^rd  Thurlow,  C.  in  Lindoppy.  Ehorall,  3Bro. 

Z'^^L^  188.    Vide  in  Juddv.  Pratt,  oH  Oie  appeoiU  W 

aorreader  nip«    Fes.  994. 

plied  only  in-        j^  •   ^^  ^^  observfed,  that  a  coniddeMlile  aUeni- 

three  cases^  vis. 

for  the  henefit  tion  has  been  lately  Aade  in  the  law  rkla(li9<B  to 
^^  id^"^  (^)»  copyholds,  by  the  stat.  96  Geo.  IIL  dha|i.  192, 
and  cr^tors.  ^h^ch  dispenses  with  the  neoesitity  of  a  Biiittnier, 
(6)  In  respect  of  ail  tertators  dying  after  the  paiilng 

SSSl^e"*^  0f  tliat  act,  upttn  paymeht  by  the  persons  eirti- 
pij  of  a  aarm"-  tkd^  or  elabnlttg,  of  all  duties^  fees,  &c.  Chat  would 
der  in  &vour  of  have  been  due  Md  pajruble  in  ease  a  aarreildter 
wd  cl^iSlJ"'  had  been  made.  It  is  abo  to  be  notioed,  that  it 
Necessity  df  eeems  most  advisable  to  surrender  to  the  me  6f  the 
dS^S*^  will  in  every  case,  where  it  can  be  done,  ootwitlh 
by  8tet.55Geo.  Standing  the  benefit  of  the  tct.  See  Sertven  on 
3.  ch,  192.         CopyJiolds,  129.    The  aet  In  question  is  iasertMl 

ibid.  p.  610. 
With  regard  to  what  is  said  ia  the  Jut^iataent 

of  the  principal  case,  towards  the  botteai  of  page 

1», 
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165^  in  answer  to  the  argument,  attempting  to  re-        ^^^* 
semble  the  devise  to  creators ;  it  may  be  also  ob-        byas, 
served  {inter  aUa)  that  the  doctrine  of  election  is  Fd).i6,i750.i. 
not  applicable  to  creditors ;  see  Kidney  v.  Causs-      [  317  1 
maker,  &c.  12  res.  136. 

Though,  in  the  principal  case,  the  bill  was  dis-  Costa. 
missed,  it  was  witlumt  costs.  R.  L. 


Wilson  versus  IvAT,Fe6.  16, 1750.  X^^'" 

{Reg.  Lib.  1750.  B.fol.  495.)  Pa«e  160. 

XT  r\  Sir,  J.  Strange^ 

Notes  and  Observations.  M.  r. 

(1)  The  report  is  incorrect  in  stating  the  wife  Testator  having 

^    \!      ^r         •!  1        .      f9      m%       ,     7  ^  1      appointed  his 

to  be  ^  residuary  legatee.       The  testator  only  ^|fe  and  the 
gave  her  "  all  his  household  goods,  stock  of  cattle.  Defendant  exe- 
"  monies^  and  securities  for  money,  whatsoever^  ^^hiswifc 
^^  and  wheresoever.**  certain  specific 

The  Defendant,  *^  in  regard  he  was  the  surviv-  articles (i), and 

i€  p  .        o  111  •»      1  his  wife  having 

''  mg  etecutor,  &c.   and  had  mo  specific  legacy,  died  in  his  lii^ 
"  or  any  thing  else  whatsoever,  given  him  by  the  time,  the  De* 
"  testator's  wiD,  as  a  recompence  or  satisfaction  ^^"J,^  ^^e 
^'  for  ius  trouble  in  respect  of  the  executorship^  whole  residue^ 
"  sobmitted,  whether  the  surplus  and  residue,  or  comprising 

tiiose  articles  as 

"  euch  other  part  of  the  testator^s  personal  estate,  lapsed  (2) ;  and 
^  of  what  kind  or  nature  soever,  as  was  not  com-  the  biU  of  the 
^  prised  or  included  under  the  aforesaid  denomina-  jumissed'"  biu 
^  tions  specifically  mentioned  in  the  uxill,  ought  to  without  costs. 
"  be  distributed  amwigst  the  next  of  kin,  &c.  or  ^^'^^.^^^^^ 
^not;  and  whether  the  testator  did  not  intend  the  wife  of  sur- 
"  that  he  should  have  a  beneficial  interest  in  such  viving  executor, 
«  other  part  or  surplus  of  his  personal  estate  not  "^.^""^^gl^^ 
^  specifically  devised  or  given  away  as  aforesaid ;  residue  of  the 

<f  and  jiersonalty. 


336 


Supplement  to  the  Reports  in  Chancery 


Wilson 

IVAT, 

Feb.  16,  17^. 

[  318  ] 

personalty. 
Sir  J.  Strange 
M.  R.  held  that 
executor*  a$ 
such,  takes  all 
such  as  is  not 
disposed  of, 
whether  by 
lapse  or  other- 
wise, unless  a 
contrary  intent 
is  clearlyshewn; 
calling  him  a 
''  iegai  reddu" 
ary  legatee.*' 

Distinction 
between  the 
executor,  oi 
such,  taking 
lapsed  residue, 
and  a  lapsed 
l^acy— 
Beld  that  he 
does  not  take 
theformer — 
As  to  the  latter, 
quaere. 


^^  and  also,  whether  he  was  not  entitled  thereto^ 
^^  by  operation  of  Law  as  executor.**  The  bill 
was  dismissed  without  costs,  as  to  the  personal 
estate  generally,  without  making  any  distinction. 
R.L. 

(2)  Lord  Eldon^.  in  Dawson  v.  Clarke,  18 
f^es.  254,  is  reporteS  to  have  observed,  that  •*  the 
"  proposition  of  the  appointment  of  executors 
*^  giving  them  every  thing  not  disposed  of,**  is  in- 
correct ;  and  that  the  "  strongest  way  of  putting 
'^  it,  that  such  alotie  must  pass  to  him  as  the  tes- 
"  tator  meant  to  dispose  of ;"  his  Lordship  ex- 
pressly negativing  the  case  of  lapse.  Although 
this  is  incontrovertible  in  the  case  of  lapse  of  a 
residue  (which  comprises  the  whole  subject  mat- 
ter) agreeably  to  Bennet  v.  Batchelor,  3  Bro.  28, 
and  1  Pes.  jun.  63 ;  yet  the  principal  case  of 
fVilson  y.  Ivaty  certainly  seems  an  express  decision 
to  the  contrary,  as  to  Icepse  in  the  case  of  a  mere 
legacy.  The  reasoning  of  the  Master  of  the  Rolls 
there  seems  also  yery  strong ;  add  to  which  the 
opinion  of  Lord  Thurlaw,  C.  in  1  Ves.  jun.  67. 
See  also  Jackson  v.  Kellyj  2  Ves.  285.  The 
Author  of  these  notes  is  doubtful  whether  he  is 
right  in  supposing  there  is  actually  a  difference 
of  opinion  between  those  great  Judges  oit  the 
lapse  of  a  mere  legacy,  or  whether  the  present 
Lord  Chancellor  s  observations  are  to  be  caromed 
to  the  lapse  of  a  residue,  as  exemplified  in  Bennet 
V.  Batchehr. 

It  is  to  be  observed,  that  in  the  principal  case, 
the  specific  articles  bequeathed  to  the  testators 
wife,  having  lapsed  by  her  intermediate  death, 
fell  by  operation  of  Law  into  the  residue;  to 
tvhomsoever  belonging ;   and  that  the  residne  in 

general 
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general  wag  held  to  have  vested  in  the  executor        Wilson 
both  by  operation  of  law  and  beneficially^  with-         ®^'"* 
^hmi  amf  distinction ;  although  the  very  point  in  Feb.  16, 1750. 
question  was  raised  by  the  pleadings^  and  argued      [^319  ] 
at  the  Bar^  as  appears  in  the  extract  from  R.  L. 
and  in  the  report.  Ji 

Lord  Thurhwy  C.'s  observations  1  Fes.  jun.  67, 
geem  to  confirm  these  sentiments. 

(3)  Nor  even  by  a  pecuniary  legacy  to  his  Executor  not 
chUdren,  &c.     See  in  B.   Cloyne  v.  Yimig,  I  Sle^'ll^b'Ja 

Ve$.   91.  r«a/ estate  given 

As.  to  the  cases  in  general  between  executors  ^  **»»  wife.  (S) 
and  next  of  kin  relative  to  the  residue,  see  the 
notes  on  Blinkhom  v.  Feast,  and  Bp.  Cloyne  v. 
Ytnmg^  aniea  (262),  and  (285). 


Bakee  versus  Baker,  Feb.  19,  1750.  VOL.  II. 

{Reg.  Lib.  1750.  A./ol.  285. )  Page  167. 

m 

Notes  and  Observations. 

(1)  See  Oordony.  Oordxm^  1  Merivale,  141,  and  Bastard— 
lard  Wbodhouselee  v.  Dabympley2  Merivale,  419.  ^^^J^'J  ^^ 

The  bill  charged  '^  that  the  daughter  not  hav-  tard  could  take 
*ing  made  thePlaintiflf  a  party  to  that  suit,  it  under  the  deno- 
"  did  not  appear  she  had  any  son,  but  it  was  SfS  "«««< 
^  slipped  that  she  had  not  any  lawful  issue  of  her  $on!"  by  way 
**  body  ;  which  the  Plaintiff  charged  was  an  im-  descnpHonU 
^  position  upon  the  Court,  inasmuch  as  the  Plain-  t^t^x  know- 
"  tiff  was  then  an  infant,  and  had  no  notice  of  the  ing  of  his  exist- 
*'Bmt;  and  as  he  was  not  made  a  party  there-  {je^n^^t^" 
^to,  it  was  not  before  the  Court  to  determine  there  was  00 
''whether  the  devise  in  favour  of  the  Plaintiff,  as  i^wful issue. 

z  "  her 
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^^  her  eldest  wu,  was  a  good  devise  to  him  ;  for 
<<  the  testatrix  was  before,  and  at  the  time  of 
^'  maJiing  ber  will,  well  acquainted  with  the 
^^  situation  and  circumstances  of  her  daughter, 
"  wA  of  hier  fanuly,  and  knew,  or  had  good  reasoa 
^^  to  believe,  that  shtthad  no  lawful  issue;  but  that 
^^  she  had  children  by  Baker  then  living,  particu- 
"  larly  the  Plaintiff  her  eldest  son ;  which  the  tes^ 
''  tatri;^  was  made  acquainted  with  from  time  to 
'^  t\)9a»  by  Uer  daughter,  by  means  of  several  let-* 
'^  ters  before  the  making  of  the  will."*  The  oMt* 
ter  was  afterwacds  compromised.    Reg.  Lib. 

In  cases  of  this  nature,  where  no  perwns  strictfy 
(fnsyoer  ike  description  of  children^  sonSy  ^c«    The 
Courts  admit  evidence  dehors  the  wiU>  &c.  to  as- 
certain whether  there  were  any  who  had  acquired 
the  reputation  of  children,  8^c.    See  Lord  Wood- 
houselee  v.  Dalrymple,  2  Meriv.  419.     Wtlhmson 
V.  Adam,  1  Ves.  and  Beamesy  422, 458,  &c.    Swcdne 
V.  Kennerlej/y  ibid.  469.  Beachcroft  v.  Beachcroft, 
1  Maddox  Rep.  430.    A  beiquest  to  such  [illegiti- 
mate] childc^o.  as  a  woman  may  have  hy  any  par- 
ticular person^  is  not  good ;   Meiham  v.  Duke  of 
Devon^  1  P.  fF.  629.    Earle  v.  Wilson,  17  Fes. 
528i.    But  a  bequest  to  the  natural  child  of  which 
a  woman  is  ensient^  without  reference  to  amf  person 
as  the  father y  is  sustainable.     Gordon  v.  Gordon, 
i  Meriv.  141. 


J^ORBIS 
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MoBRis  versus  DiLLiNOiiiiM,  ei  e  Contrdi      VOL.  II. 

February  20, 1750.  P^^O. 

{Reg.  Lib,  1750.  JB.  fai.  667  and  669.)  R6ib.-S»  J. 

Notes  and  Oj^sbrvations. 

(1)  It  Appears  thait  the  deinalid,  howevei^  fa-  Demand  of  in- 
voured  by  the  M.  R.  was  uKimately  waived.    R.  ^rest  on  arrears 

L  oi  an  aniiuiij 

•  OOll*  waived,  as  not 

The  marginal  note  of  l^Ir.  Fesei/  in  the  three  likely  to  prevail 
firtt  efitibns  miist  be  attended  to  frith  much  circumtances. 
amtian. 

Though  the  Court  hairgivieta  ititei-est  upon  sums 
reported  due,  &c.  under  very  pdcutiar  circum- 
Mances;  te  in  Bickham  v.  Cross\  2  Fes.  472  (as 
to  n^iich  see  2  Fesjun.  160.  164,  and  166.) ;  it 
hai^  in  general  been  disincKned  to  give  such  di^ 
reetiods ;  and  Lord  Hdrdwiche  thought  himseft 
obliged  to  refuse  giving  interest  on  the  arrears  of 
ail  ari^uity  in  a  very  hard  case^  and  where  he 
would  have  done  it  if  he  could  properly.  See  the 
eatie  of  the  Duchess  of  fVhartoh,  m  D.  Bedford 
V.  O^Ac,  2  Fes.  jun.  166,  167,  atadl Die*.  i7ff.  [  321  ] 
Loird  Thurhio,  C.  directed  interest'  on  sudh  ar- 
viBstSy  In  3torgan  v.  Mdrgdn,  2  DicJe.  643 ;  taking 
the'  dibtincticm,  hotvevei',  thaH  the  fahd  was  not 
Only  e^tiVe,  but  alto  that  the  party  had  been 
dA^arred  froito  her  iiltentioh  6f  enforcing  payment 
of  the  annuity  at  law,  by  an  Injunctidn.  Vide 
also  the  note  on  [another  branch  of  the  dau^  of] 
D.  of  Bedford  v.  Coke  (2  Fes.  116),  antea  (293). 
There  is  also  a  note  of  this  last' ease,  1  Dick.  178, 

z  2  and 
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Morris  and  it  is  mentioned  by  Lord  Loughborough,  C. 

Dillingham,  from  Lord  Hordwiche^s  notes  in  Creuzey.  Hunter, 

et  €  Conirn, '  2  Fes.  jun.  166,  167. 

Feb.  20, 1750.  •' 


VOL.  IL  E.  of  Stafford  versus  Buckley, 

P^^?m.  February  23,1750. 

{Reg.  Lib.  1750.  A.foL  321,  entered  "  E.  of 

Stafford  v.  Cantilhnr) 

Notes  and  Observations. 
Amraitjln  fee        (1)  ViDB  Smith  N.  Pybus,  9  Fes.  566,  and  the 
K.  oTn.^outof  cases  therein  cited,  more  especially  the  Countess 
Barbadoes  du-    of  Holdemess  V.  Lord  Carmartheny  1  JBro.  377. 
tie8,is  not  a  rent      (2)  See  the  cases  referred  to  by  the  Index. 

nor  realty;  nor        \J  ^  t       y   -n  w  -»   -m^.      ^ 

within  the  sta-  The  case  of  Lord  Beauclerc  and  Miss  Dormer, 
tutes  either  of    cited  p.  174,  is  in  2  Atk.  308,  which  Lord  Tkur- 

donis^'&c.  ^  ^^^>  ^*  observed  was  a  good  report.  See  1  Bra. 
Therefore  being  190.    Bagshaw  V.  Spencer,  cited  p.  175,  is  in  1 

-S?the  heirs  ^^'  ^^^'  ^^^  ^  ^'*-  ^^®-  ^^^  SneU  y.  Read, 
•f  her  body,"     cited  p.  182,  is  in  2  jitk.  642;  vide  page  646, 

it  was  held  to      &C.  ibid. 

^i^kcondt  The  case  of  the  New  River  Company,  cited  also 
iionai  ai  the       p.  182,  is  in  3  Atk.  336,  &c. 

thTI^Snder  ^^  *^®  Judgement,  p.  177.  It  shouH  be  ob- 
over'being  void;  Served,  that  mcNiey  secured  upon  turnpike  tolls 
and  that  A.        jg  within  the  Mortmain  act;  see  Knappy.fViU 

^'''^"sM  1  ^^^»^>  *  ^^*-  ^^>  ^^'  ^^  ^^^  ^-  ^^*W»S 
issue^mightbar  ibid.  542.    So  is  money  secured  by  an  asugn- 

the  possibaity    ment  of  Poor's  Rates  and  County  Rates ;  Finch  y. 

Pe^STestate   Squire,  \0  Ves.  41. 

incapable  of  en-      As  to  sonie  points  mentioned  p.  179  and  180, 

A  "articular      ^^  '^^  WiUiams  V.  JehyU;  &c.  -2  Ves.  681.  683, 

sum  &C.  ; 
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&c. ;  and  Goodwyn  v.  Goodwyn,  1  Fes.  226,  228,  e.  of  Stafford 
et  antea,  (117) ;  and  Bailis  v.  Gale^  2  Fes.  48.  et         «^^««* 

antea  (268).  Fe&'n'so. 

Notwithstanding  what  is  said  in  p.  180,  that 
a  possibility  is  not  grantable  over  by  a  subject,  *V™  ^"*S  . 
it  is  yet  devisable  where  coupled  with  an  interest;  tenance  will"^* 
see  in  Perry  v*  Phelips,  1  Ves.  jun.  254,  and  the  »«>*  ^^  ^»e 

i.  party  from  be- 

^^^^'  ing  entitled  to 

the  surplus 
profits.    Mortgages  of  Turnpike  Tolls,  Poor's  Rates,  and  County  Rates,  are 
within  the  statute  of  Mortmain. 


Vauguan  versus  Farrer,  Feb.  26, 1750.       VOL.  II. 

{Reg  Lib.  1 750.  B.  fol.  545.)  Page  182. 

Notes  and  Observations. 

(1)  This  doctrine,  however,  is  now  over-ruled^ 

see  Ambler  616.  751.  762;  1  jBto.  444,  note ;  6  Gere's?'' 
Ves.  404.407,  &c. ;  8  Ves.  186.  191 ;  9  Fes.  535,  Bequest  of  resi- 
de, et  postea  404,  in  the  note  to  Attorney  General  ^^^^"^^ 
y.  Bonnes,  which  is  in  2  Fes.  547.  «« to  met  an  ' 

Thd  case  referred  to  p.  184,  is  Mogg  v.  Hodges,  i^oapitai,"  not 
i  res,  5%  antea  2m.  ^^u. 

The  Attorney  General  v.  Meyrick,  cited  page  be  laid  out  in 
184i  is  in  2  Fes.  44,  antea  267.  land.-Held, 

Tlie  ease  mentioned  at  the  top  of  page  185,  is  ^8e,Thc  word 
Cantwell  v.  Baher.  [  323  ] 

(2)  See  p.  183  and  186.     [In  the  case  of  a  be-  ''  erect"  did 
quest  of  a  chattel,  or  term,  the  words  "  dying  "^^^ij?!"^'^^ 
^  without  issued  shall  be  considered  with  a  double  huUd  C'  but  only 
aspect,  cpmprisingtwo  contingencies ;  the  one,  if  l^^^f^^ ^®^ 
the  person  die  without  leaving  issue,  the  other,  if  charitable  insti- 
he  die,  leaving  issue,  which  afterwards  die  with-  tution  meta- 

out        P*»«"<^ly- 
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versus 

Farrbb^ 

Feb.  26, 1760. 

pborically.  (I) 
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out  issue.    Per  Buller,  Just.     Note  to  the  Irisli 
edition  of  iPejey.] 


^  ^  ,  An  express  estate  for  life  not  enlarged  by  implication j  ^nleu 
necessary  ,•  as  to  presence  the  dear  intent  for  a  line  in  succession.  The  wordi 
"  dying  without  issue,"  construed  In  respect  of  pertonal  estate,  in  the  populai 
sense ;  $o  as  to  presenre  the  limitations  over.  (2) 


VOL.  II.  Peacock,  versus  Monk,  Feb.  :27,  1750, 


Page  190. 


S.  C.  antea  QO. 


{Reg.  Lib.  1750.  B.fol.  299.) 
Notes  and  Observations. 


g^nand  (jj  Admiral Lestock  had,  after  hig  wife's  death 

Wife/having  sold  and  disposed  of  several  specific  goods  and 
specific  effects  effects,  which  had  been  settled  to  her  separate 
iwe,%8^w*of  ^^^^  ^^  account  was  directed  as  to  these  ;  and 
her  separate  the  Defendant,  his  executor,  was  ordered  to  aatisfs 
Sdir'After  her  *^^  amount  of  what  should  he  so  found  due,  oa( 
death,  her  hus-  of  the  Admiral's  assets,  to  the  administratrix  Qi 
band  seUs  part    Mrs.  L.  with  her  Will  annexed.    R.L.  303. 

(2)  Vide  also  2  Fes.  7,  and  2  Madd.  Rep.  286, 
note. 


of  these  efiPects, 
and  dies ;  his 
representative 
is  accountable 
to  the  wife's  ad* 
ministratriK 
with  the  wiU 
anpexed.  (1) 
Aqcottnt  of 
wife's  separate 
estate,  or  pin- 
money,  never 

[324] 

carried  back 
heyond  the 
year.  (2) 

A  wife  may  dispose  of  her  separate  personal  estate  by  act  in  her  lifetime,  or  b] 
wUL    As  to  her  real  estate,  aill  that  is  not  properly  conveyed  descends  to  hei 

heir 


(3)  Lord  Hardwicke,  though  laying  down  the 
rule  generally  thus,  suggests  a  possible  exception, 
pages  191, 192. 

(4)  See  p.  191,  et  vide  Wright  v.  Lorrf  CaJb^ws^ 
1  Bro.  P.  C.  486,  octavo  edition,  and  6  vol.  156, 
folio  edit.    Vide  1  Fmb.  T.  E.  91,  &c. 

(5)  See  nevertheless  IVhistler  v.  Newman,  4 
Fes.  129,  and  Hyde  v.  Price,  a  Fes.  437. 
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heir ;  and  no  part  of  it  is  bound  by  any  bare  agreement,  in  so  far  as  respects  her 
heir.  (3) 

As  to  the  execution  of  poivers  by  Femes  Covertes.  (4) 
-   Said^  that  if  a  Feme  Covert  borrows  moAey  on  the  security  of  her  separate 
estate^  her  declafations,  as  such  debtor^  may  be  read  in  evidence.  (5) 


Obe  versus  Kainbs,  March^  8, 1750.  VOL.  11. 

Pa<^  193  4 
{Reg.  Lib.  nSO.B.foL  210.)  'W^ 

Roll6. 

Notes  and  OBSBRVATIONS.  ^j^  j^  Strange, 

(1)  Sbe  per  Lord  Hardwicke  C.  in  Moore  v.  Exetmofnot 

Moore,  2  Fes.  600.  -  Even  in  the  case  of  the  ex-  havit^  exhibit- 

ecutor's  insofvencj/,  legatees  are  not  always  bound  ©dan  inventory, 

to  refund.    The  distinction  seems  between  the  all  legacies  bat 

cases  .where  there  was  originally  a  deficiency  of  o^e,  is  a  suffi- 

assetfify  and  those  where  the  executor  has  wasted  tion\o^arec 

them  ;  vide  IValcot  v.  HaU,  1  P.  W.  495^  note  to  him  with  assets  « 


the  fifth  edition,  and  S.  C.  2  Bro.  305.  It  is  stated  ^  *^i,^**  J^ 
in  Mr.  Belts  edition  of  Browriy  that  Lord  JRe^^r  positively  con- 
iaHfs  MS.  notes  refer  to  a  case  of  McUin  v.  elusive. 
Hooper,  19th  Mwch,  1797,  and  add,  that ''  where  ^SemSjS? 
^  a  legatee  ought  to  refund,  it  must  be  in  cases  hibited  not  c6n* 
*•  where  the  payment  at  the  time  of  making  it  would  ^^"^^^^.^ "t^" 
^  ftmofm^  to  a  devastavit T  y^^^  b'een  a 

variation  of 
drcams.taoces.    A  legatee  paid  by  an  executor  voluntarily,  not  obliged  to  refund 
to  the  vest ;  except  in  the  case  of  his  insolvency.  (1) 


LoR^ 
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[  325  ]      Lord  Teynham  wmw^  Webb,  May  2, 1750. 

VOL.  II. 

v-v— ^  {Reg.  Lib.  1750.  B.fol.  369.) 

Page  198. 

Notes  and  Observations* 

Vesting/  (1)  LoRD  HordwicJce  determined  this  pointy  not 

Grandmother  merely  on  the  intent  (as  to  which  see  p.  211),  but 
createsMde^,  ^^  '^^  authority  of  Dofemow  V.  Chadwick,  2  f^em. 
atenntocom-  528,  which  has  frequently  been  approved,  and 
dlSr£^'^^  acted  upon.  See  the  principal  case,  p.  210,  Stc. 
ing  money  for*  ^^^  Chadwick  V.  Doleman,  528,  &c.  Mr.  Raithby^s 
younger  chiu  edition,  which  (inier  oKa)  cites  B^oadmead  r. 
Sir        f^ood,  1  Bro.  77. 

should  ap-  Vide  also  in  Hubert  v.  Parsons,  2  f^es.  261,  &c* 

point:  (2) -See  paire  203,  note.    Also  in  Coknum  v. 

If  no  appoint-      -^  ^  ^  /^^      J17:       •,  »^      »      w  «  .-^ 

ment,  equally ;    Seymour,  1  ^e^.  210.     Emery  v.  England,  3  f^. 
ifbutone.be.    232.     /^  Xmco/fi  V.   Pelham,  10  Fe^.  166. 
J^tS^e,  Jfowfc*  V.  Bowles,  ibid.  1 77.  5erf  vide  Matthews  v- 
if  none  except '  Paul,  3  Swonst.  328. 
<A«  «Zctof,  then       ^  ^^  ^.j^^  instance  mentioned  in  the  ar^ihent, 

tohims  if  no  ,^^      _  ^  _  .,  ,  ,i       1 

eldest  son,  then  p.  199,  of  a  sum  to  youuger  children,  payable  at 
to  her  own  exe-  a  future  time,  see  2  P.  ff^.  612,  note ;  and  Bolger 

S£of  the  d^d  V.  Mackell,  5  Fes.  509. 

there  was  one        Hodgson  V.  Rowson,  cited  ibid,  is  in  1  Ves.  45, 

^^"^^^   and  2  ^/*.  127- 

ter.  The  father      Qroluxm  V.  Z#orii7  Londonderry,  cited  ibid,  is  in  3 

afterwards  had    ^/Jt.  393* 

llSd'di'^'S'th-  Haa  V.  Terry,  mentioned  p.  202,  as  cited  in 
out  appoint-      Hodgson  V.  Rowson,  1  Fes.  44,  is  much  better  re- 

The  eldest  son     P^^^^>  ®  ^-  ^*-  3®^-  ^'-  ^®>  *^^  *^y  ^'*»«- 

hav14  ^'^-  ^^^  Thurlow,  C.  disapproved  of  Hall  v.  Terry, 
der  age,  held     yide  1  Bro.  1^.    See  the  note  on  Hodgson  v. 

sis  beUgi^    /toii;*oii,  on/ea  37,   ' 

to  (3) 


'\ 
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*(3)  Lomax  v.  Holinden^  cited  p.  205^  i&  in  1  Ves.    I^.  Teynuau 
290,  e/ a»/ea  152.  ^^' 

As  to  the  points  mentioned  under  this  head,  p.    May  2, 1750.» 
208,  see  Chrdm  v.  Lein,  Amb.  364.     Doe  v.     [*326  ] 
Martm,  4  T.  R.  30,  and  5'iiit/A  v.  CarringUm,  2  tottedBii|hter, 
F«,  jun.  698,  &c.    Also  Loder  v.  Loder,  2  J^e*.  ^|ler  Ion, 

530.  *  haTii^  thns  be- 

(4)  Vide  Hubert  v.  Pctrstms,  2  Ves.  261.  ~"*®  ^  ^^«J 

JJea/v.  flea/,  cited  p.  210,  is  in  1  P.  ^  244.  2"^J^«^"^- 
Vide  ibid.  451. 487,  and  2  Atk.  456.  flefc  v.  Band,  EWer  son  nn- 
cited  p.  211,  is  in  Prec.  Ch.  474,  and  1  Eq.Ca.  EJel?La 

il6.  342.  youi^r.  (2) 

Vesting  not  sus« 
poided,  in  general^  by  a  power  to  appoint.  (3)  Portions  not  to  be  raised  for  the 
itpresentatiTes  of  a  child^  who  died  before  it  was  naturally  reqaired.  (4) 


Lloyd  f;en^ii«  Tench,  March  6,  1750.         VOL.  II. 
{Reg.  Lib.  1750.  B.  foL  283.)  ^^  ^^^• 

Notes  and  Observations. 

(1)  Vide  also  Davers  v.  Dewes^  S  P.  JV.  SO.  sututesof  Dis^ 
Bowers  y.  LUtlewood,  1  P.  fV.  595.    Durant  v.  ^^utions. 

■^  ^  ^  Where  no  issue^ 

Preshvood,  1  Atk.  454,  and  Stanley  v.  Stanley,  1  nor  brother  or 
Mk.  465.    Under  a  Devise  to  the  descendants  of  ^^^^  of  an  in- 
F.  L.  in  a  certain  district,  grandchildren  and  ^j^^s  undi^^e 
great  grandchildren  take  per  capita,  Crosley  v.  statute  equaUjr 
Clare,  8th  and  10th  April  1761,  from  a  valuable  ^*J^  ?^P^^^ 

X  gy,  and  nieces. 

MS.  note,  3  Swanst.  320.  n.  which  mentions  its  in  snch  case 
bring  very  imperfectly  reported  in  Ambler  397.      ^^y  ^«  P^ 

(2)  In  this  case  originally,  letters  of  administra-  J^5IS^!^a/ 
^on  had  been  granted  to  the  Defendant  Tench,  BiUof  inter- 
oinder  which  he  had  received  part  of  the  effects.  pl<»der  dismiss- 

mi  «.  1  iii.  i...cd  With  costs, 

fbese  were  afterwards  revoked  for  want  ^  of  juris-  where  the  ques- 

diction,  *^on 
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Lloyd        diction,  and  letters  of  administration  granted  tc 

Tbscu,        th^   aunt.     The  latter  had  brought  an  action 

March  6, 1750.  against  Tench  for  the  effects  thus  possessed  by 

him.  Tench  filed  a  bill,  praying  that  the  atintj 
*  •  \dd  b  ^^*  might  set  forth  theii*  respective  claims,  and 
deitennined  in  interplead,  &c. ;  and  for  an  Injunction,  &C4  The 
xhe  principal  .  bill  was  dismissed  at  the  present  hearing  will 
•"^^^^^  costs.    Reg.  Lib. 

H^allis  V.  Hodson,  cited  p.  213,  is  in  2  JUk^  1 15. 
and  Bam.  Ch.  Rep.  272. 


VOL'k  II.     Hampshire  versus  Pierce,  March  7>  1750. 

Page  216.  {Reg.  Lib.  1760.  A./ol.  319.) 

Notes  and  Observations* 
* 
Parol  evidence  (1)  Se&  Ghodinge  V.  Ghodinge,  1  Fes.  231 ;  vide 
admitted  to  ex-  also  2  Fes.  28.  Abbot  v.  Massie,  3  Fes.  148. 
where  doubtful;  Beaumont  v.  Fell,  2  P.  /^.  140.  Price  v.  P^e,  4 
not  to  contra-  f^e^.  680.  «9mtV/i  V.  Conej/,  6  f^e^.  42.  Hunt  v. 
*^-  <^J  J^or/,  3  Bro.  31 1 ;  ;^er  Lord  JEldon,  C.  6  Fes.  397, 

&c.  and  1  Rop.  on  Leg.  138,  &c. 


r 

t'aee  219.        Dixon  versus  Parkbr»  March  8, 17^* 

(No  Entry.) 

i 

Notes  and  Observations. 

fiTidence—  (1)  The  depositioBs  even  of  a  Plaintiff^  have 

Witness—         jjggji  pgg^j  jjj  Equity ;  he  having  been  disinterested 

one  D^doHt     ^^  ^^^e  time  of  their  having  been  taken^     Gross  v. 
not  Tracy^ 
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7Vacy,  1  P.  ff^.  287.  289.    Vide  in  Glt/nn  v.  B.  of        Dixon 
England,  2  Fes.  42,  et  antea  (266) ;  and  an  Order       ^""'^ 
was  made  on  motion  of  a  Defendant  to  examine  a  March  8,  i75o. 
Piaintiffl  saving  just  exceptions,  he  consenting  to      [  328  ] 
be  examined.     Walher  v.  ff^ngfield,  16  F'es.  178. 
Et  vide  Armiter  v.  Swanton,  Amb.  393.  •^^^  '^^^  ^>- 

As  to  the  distinction  between  the  examination  where  i^^for- 
of  a  hare  trustee,  and  of  an   executor  in '  trusty  mer  is  at  all 
see  in  Croft  v.  Pyhe,  ZP.W.  180,  181,  &c.  and  '^^^^j^ 

the  notes.  Decree  con  be 

(2)  See  the  note  3  Ves.  jun.  38,  &c.  &c.  ™«le  against 

him. 

Such  ohjection  is  wholly  as  to  his  incompetency. 

Though  a  Plaintiff  al  law  i^  not  allowed  to  examine  any  Defendant  as  a  wit- 
ness* one  Defendant  may  there  examine  a  Co-defendant.  In  Equity,  a  Plaintiff 
may  eiamine  a  Defendant;  and  a  Defendant  a  Co-defendant^  but  then  it  is  on  a 
iuggettion  that  the  party  is  not  inter eitcd,  and  saving  all  just  exceptions  from  the 
nature  of  the  suit^  &c.  or  in  case  of  there  being  any  material  evidence  against 
him^  &c.  &c.  (1) 

The  statute  of  Frauds  does  not  enable  a  party  to  commit  a  Fraud ;  as  in  the 
case^  where  a  mere  mortgage  being  contemplated,  and  an  absolute  conveyance 
nade  by  one  deed  with  the  intention  of  a  defeagance  being  executed  by  another^ 
which  never  takes  place,  &c.  &c.  (2) 

-^^  VOL.  II. 

Robinson  versus  Robinson,  March  9>1750.      p^^'^Ss* 

Notes  and  Qbsbrvations.  s.  c.  3  Atk.73a.' 

Coryttm  v.  Hellier,  mentioned  p.  226  and  227,  ^^^^  ^b^/ 
b  cited  in  Targus  v.  Puget,  2  Fes.  195.  P.  C  leo,  Svo. 

Lamax  v.  Holmden,  mentioned  p.  228,  is  in  1  gj;  ^^^^  ''''^' 
Fes.  290.     Penhaj/  v.  Harrel^  cited  p.  230,  is  in  2  j^^^.^^  J^^ 

Fern.  870,  &C.  for  life  and  no 

Observe  particnlarly  Mr.  Ratthby's  note,  page  ^^':Jf^;^ , 

^^^     WW    *•  rr     1  •  •-!.  J       cyan,  •    •     tVr       the  name  Of  K. J 

872.  Hopkins  v.  Hopkins,  cited  p.  230,  is  m  1  Fes.  and  to  such  son 

268,  and  1  Atk.  581.  ^  ^^  ^^^uid 

The  Act  of  Parliament  mentioned  p.  231,  is  the  5^";|"i^iJ' 

loth  and  11th  fFill.  III.  c.  16.  default  of  such 

issue,  remainder ov«r»*HcW  aneatate  to  H.  in  tail  male. 

Clark 
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[329  I 

ull. 


Clark  versus  Thorp,  March  9,  1750. 
(Reg.  Lib.  1750.  A.fol.  245.) 


Waste  by  Guardian,  converting  antient  pasture  into  arable,  though 
ibr  a  temporary  benefit. 


Page  233. 


Evidence— 
The  same  rule 
of  evidence  at 
Law  and  in 
Equity  as  to  the 
loss  (^a  deed. 

On  liberty  given 
to  bring  an  ac- 

io  order  that 
the  depositions 
shall  be  read 
at  Law. 


ClAVERING  t^er^U^CLAVERING, 

March  11,  1750. 

{Reg.  Lib.  1750.  A.  fol.  307.— and  Reg. 

1751,    A.fol  421.) 

Notes  and  Observations. 

This  was  the  sound  doctrine^  see  1  f^es.  233, 
&c.  and  Askew  y.  The  Poulterers*  Connpcm/^  3 
Fes.  89.  Vide^  however^  the  note  on  that  case^ 
antea  (284). 

(1)  The  Plaintiff  instituted  this  suit  as  heir  in 
tail  under  an  alleged  settlement,  after  the  death 
of  his  elder  brother,  who  died  without  issue,  and 
bad  not  barred  the  intail,  against  the  parties  in 
possession,  praying  an  account  of  rents  and  pro- 
fits, &c.  &c.  delivery  up  of  the  settlement,  &c.  and 
of  the  estate.  The  material  Defendant,  who  was 
in  possession  under  the  will  of  her  late  husband, 
the  elder  brother,  alleged  that  he  was  seised  in 
fee,  and  denied  that  any  such  settlement  was  ever 
executed ;  stating,  that  the  Plaintiff's  fieither  was 
incapable  of  executing  it  as  alleged,  since  he  was 

not  of  age  at  that  time ;  she  admitted  she  had  in 

her 
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*  her  custody  a  parchment  writing,  or  deed  poll,     Claverino 
purporting  to  be  an  indenture  of  settlement ;  but     ^  ^^*^ 
insisted,  that  in  regard  it  was  not  in  fact  in-  March  ii.Ttso. 
dented,  and  appeared  never  to  have  been  executed     [*330  j 
by  any  of  the  parties,  and  as  it  had  not  any  attes- 
tation of  its  execution,  it  ought  to  be  considered 
as  a  nullity,  and  not  to  operate  to  any  of  the  uses 
therein  limited.    She  stated,  that  the  fieither  hav- 
ing conveyed  the  estate  to  his  eldest  son  in  fee, 
and  he  having  devised  it^  she  was  entitled  to  the 
possession  under  his  will. 

The  bill  was  retained  for  twelve  months,  with 

» liberty  for  the  Plaintiff  to  bring  an  ejectment,  the 

Defendants  to  admit  the  Plaintiff  to  be  heir  of 

the  body,  and  not  to  set  up  ^y  outstanding  term, 

&c.    All  deeds,  &c»  to  be  produced. 

The  trial  took  place  at  the  ensuing  Assizes, 
when  a  verdict  was  found  for  the  Plaintiff.  The 
cause,  coming  on  upon  the  equity  reserved,  stood 
over  for  the  Defendants  to  consider,  whether  they 
would  submit  to  a  Decree  according  to  the  ver- 
dict as  found,  without  costs  cm  either  side;  or 
would  proceed  to  the  trial  of  an  issue,  whether  a 
settlement,  agreeable  to  the  contentjs  of  the  parch- 
ment writing,  was  executed  or  not^  at  the  peril  of 
costs.  The  Defendants  submitted  to  a  Decree. 
Reg.Lih.  1751.    A.  fol. 421, 422. 


Thss- 
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[  331   ]  TlIEEBaiDOE  versus  KlLBt^RKE, 

VOL.  II.  March  15,  1750. 

Page  233.  (Reg.Mk  1750.  Afot.  198.) 

Trust  of  a  cAaN  . 

tel  real  for  S.  .  _  _  ^   ^..       _^^     ^ 

for  life,  and  im-  NoTTM  AN*  OMBBM^TKAMI. 


he?Sfc?*''  *n^A«r*r.  ^^oorf,  ittentioirtd  p.  SSi,  is  cif«W 
the  "hart  of  her  sSso  in  Bogsketiv  V.  Spencef,  I  Fej.  ISO. 

Sfto^oM*ovir.  '^''"^  ^-  -Oi^itW/,  mentioned  ibid.  H  also  cf«<ftdl 
The  whole  inte-  3  Fef.  652.  Hddsett  V.  Bussey,  mdntioned  p.  2^5, 
rest  Tested  in  s.  and  236,  18  ftfetf  chcd'  2  re».  652'.    Butttrjl«li  v. 

woiSs  "^Wr.*t/  -8**««^rf,  mentioned  p.  235,  is  in  t  r«w.  133. 
{fte  6oi/y,"  have    191,  e/  onfea  81. 
ir**'*^'^°?      (I)  See  p.  238  of  the  report. 

the  same  sense 

as  "  i»«ije."  (I)  -♦^ 

Page  239.       Tickel  versus  Short,  Match  14,  1730. 

{Reg.  Lib.  1780,  R./ol.  2^) 

N0tB8  AND  ObSimVAtlONS. 

Factor  or  cor-  Thbwb  is  no  further  entry  of  this  ease  in  K.  L. 
respondent  pre-  than  the  dismissal  of  tUe  kill. 

tending  to  in-  r^>.   ^^  ^IsO  2  Ath  252. 

sure  as  directed,        ^   ^ 

charged  as  if  he 

had  insured.    But  such  equity  does  not  extend  to  an  agent  employed  by  him 

[ignorant  of  such  deception]. 

If  merchant  keeps  an  account  current  by  him^two  years  without  objection^  it 
is  considered  as  a  stated  account.  (1)  -^  '^ 


Denton 
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Denton  versus  Shellard,  March  16,  1750.      [  332  J 

voL.ir. 

(Reg.  Lib.  1750.  A.fol.  232.)  ^-v— ' 

Page  239. 

Notes  and  Observations.  ..   .      : 

ff 

(1)  The  rate  of  interest  now,  whwe  interest  is  Rate  of  interest, 
directed  generally,  is  4  per  cent,  which  is  called  ^^\ 
"  tM  interest  of  the  Court.** 

Ab  ta  some  of  the  fonner  cas^  on  the  subject, 
see  Bryont  v.  Speke^  I  Fes.  171,  and  Lord  Trim- 
kstmvh  v.  Colt^  ibid.  277. 


Jo.N.£.s  versus.  Lewis,,  March  18,  1750.  Pag«  24(K 

CReg.  Lib.  1750.  A.fol.  3109.)  '. 

A  Decree  luTiiig  been  made  fbr  a  general  account  and  payment  of  the  ba-' 
laooe  against  a  party  who  died,  and  his  personal  representative  ha^ng  delivered! 
certain  goods«.  pari,  of  the  effects*  to  her  own  solicitor^  to  be  delivered  over,  not 
'tiiswen£le  in  the  event  of  his  being  robbed  of  them. 

lender  of  the  goods  not  incumbent  on  her. 

8ho  WQdU  OQt  have  been  anawerable  if  they,  hud  rsmaioed'in  her  own  poa-^ 
Msmn  till  the  accident. 


KiRBT  versus  Glayton,  March  23, 175(X       Page  241, 
(R^.  Ub.  1 750.  A.  fol.  299.) 

^  ^  The  Court 

(1)  ViDB  Anonymous,  anteay  291.  will  not  direct. 

money  to  be 
imid  to  a  party  entitled  in  remainder,  upon  the  improbahility  of  an  intermediate* 
twtntyifiHch  event  be  possible.  (I)  •  » 

Fuller 
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[  333  ]      Fuller  t;6rsti5  HooPEii,  March  23, 1750. 
VOL.  11. 
^-^v^  {Reg.  Ub.  1750.  A.fol.  .290  and  237.) 

byhcr w^^*  Notes  and  Observations. 

^hl^^t^      (1)  As  to  some  points  on  these  heads,  see  in 
nieces,  except      Crasbie  v.  Mac  Dawal^  4  f^es.  610. 
'^  ***^"         In  the  principal  case  the  question  came  before 
die  d^res  her    ^^  Court  on  a  petition  to  vary  the  minutes  of  a 
executortto       Decree,  which  was  presented  on  behalf  of  the 

^m^^dt  P*^^*^^-  I*  ^^"^^  ^*  ^  ^^^^  ^^^  declared  by 
&c.  in  her  own  the  Decree,  ^'  that  the  Plaintiffs  </.  F.  and  E.  S. 

^^^!^iM^'  '' ™^  **^®  Defendant  Elizabeth  Isted,  being  the 
/beMoi//;  and  be-  **  nephew  and  two  nieces  of  the  testatrix,  named 
qoeaths  by  the  *^  in  her  Will,  after  the  bequest  of  legacies  of  50/. 
totiw^cWW^"^  *^a-piece  to  certain  qf  her  nephews  and  nieces^ 
of  her  sisters  E.  '^  were  not  entitled  to  legacies  of  50/.  a-piece  by 
^  ^c*    .  "  virtue  thereof  ;•*  and  further,  that  by  the  will, 

^v^l^es'to  *®  testatrix  devised  ''to  all  her  nieces  and  ne- 
some  other  oe-  ''  phews,  children  of  her  sisters  E.  F. ;  A.  Isted ; 
S"^*"^  "ilf.  G.;  and  E.  C.  except  those  thereinafter 
Held,  that  the  ^^  named,  50/.  each,  and  directed  that  her  executors 
children  of  £  J.  ««  should  look  upon  themselves  as  obliged  to  per- 

dt»ry  legatees  *^  ^^"°  *^^y  P^  ^Y  inventory  out  of  her  household 
under  the  wiU,  ''  goods,  &c.  which  should  be  fouud  inclosed  in  her 
were  excluded     u  ^jjj  together  with  all  memorandums  which  were 

dee:  but  that  the  found  m  her  own  hand ;  and  were,  at  all  times,  to 
Ugaieet  under  <<  £^  looked  upon  OS  parts,  or  a  codicil  qf  that  her 
^t^^^  "  ^/  ^i^s  though  not  annexed  to  it  in  form  of 
entitled  to  both.  ^<  law  :**  and  Stating,  that  Ambrose  Isted,  one  of  the 
i^^T^Sl  Defendants,  and  son  of  Ann  Isted,  a  sister  of 
diciU,  &c.  In-  the  testatrix,  was  named  in  the  will  after  the  de- 
etrumenv  sig-    y|g^  ^f  59/^  em»h  to  hemepbews  and  nieces  before- 

nifies  the  will  «*..^#.:^««^ 

alone.  (1)  mentioned 
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^mentioned ;  and  that  several  of  the  other  Defend-       Fcllbr 
ant's  nephews  and  nieces  were  named  in  a  codicil,      Hoopeb 
nnder  the  hand  of  the  testatrix,  and  that  legacies  March  23^750. 
were  thereby  given  them ;   from  which  circum-      [*334  ] 
stimces  the  petitioners  apprehended  that  as  the 
codicil  was  declared  by  the  testatrix  to  be  a  part 
of  her  will,  all  of  such  Defendants  were,  by  the 
intention  of  the  testatrix,  excluded  from  the  lega- 
cies given  as  above-mentioned,  and  that  it  was 
the  intention  of  the  Court  so  to  have  declared  at 
the  hearing.    It  was  therefore  prayed  that  the 
mmtites   might  be  rectified  accordingly.      The 
Lord  Chancellor  inserted  the  declaration  prayed 
in  respect  of  Ambrose  Isted  only :  and  dismissed 
the  petition  as  to  the  rest.     Reg.  Lib.  ubi  suprh. 
It  appears  from  the  will,  stated  in  Reg.  Lib.  (same 
year,  foL  327,)  that  Ambrose  Isted  was  not  spe- 
dfied  therein  by  name^  but  that  he  was  entitled  to 
a  share  of  the  residue  thereby  bequeathed,  as  one  of 
the  children  of  the  testatrix^s  sister,  Ann  Isted. 


Beownsword  versus  Edwards,  VOL.  II. 

March  20, 1750. 


Page  243. 


(Reg.  Lib.  1750.  A.  fol.  226,  227.) 
Notes  and  Observations^ 


Plea  allowed  to 

(1)  See   Harrison  v.   Southcote,    2  Kc*.  389,  discovery  of  a  i 
and  Chetwynd  v.  Lindon,  ibid.  451.    Vide  also  marriage  whidi 

ibid.  493 ;  1  Atk.  539 ;  2  Atk.  393 ;  1  Bro.  77 ;  one  of  the  pari 
2  Atk.  200 ;  1  Fes.  246-7 ;  3  P.  fT.  376,  &c.  ties  to  punish- 

(2)  [Averments  are  necessary  to  exclude  in-  ™?*^m*5^"-i^^ 
tendments,  which  would  be  made  against  the  Ecciesiastioii 

2  A  pleader;  Court; 
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Brownswokd    pleader;   for  the  Court  will  always  intend  the 
Edwards,       matters  charged  against  the  pleader,  unless  fully 
March  20, 1750.  denied.     2Atk.24l;  GiM.  185.] 

[  335  J  Upon   the   subject   of   pleas,   the  author  has 

Coiirt;  the  other  great  satisfoction  in  referring  the  profession  to 
Wh^  averments  M^*  J^^omes's  recent  and  valuable  work,  entitled 
are  proper  to  **  Elements  of  Pleas  in  Equity.**  Upon  the  point 
support  a  plea,  ^f  Averments,  vide  ibid.  23  to  28.  Upon  the  doc 
Demurrer.—  trine  applic£(ble  to  the  principal  case,  and  others 
Questions  even   of  a  similar  nature,  vide  ibid.  259,  260,  and  the 

of  title,  con-  .  .  .     ,„v  . , 

struction  of        various  cascs  in  note  (3)  there« 

wiUs,  &c.  See  further  in  Bayley  v.  Adorns^  6  Fes.  686,  &c. 

determined  on 

Demurrer,  if 

quite  clear  on  the  fiice  of  the  bill,  that  the  determination  must  be  on  the  same 

matters  in  the  more  protracted  way  at  last.  Question  as  to  an  equitable  estate  tail. 


VOL.  II. 

^^— v—^  Ex  parte  Williamson,  March  25, 1751. 

Page  249. 

S.  c.  1  Atk.  82.  Notes  and  Observations. 

Bankrupt.—  (1)  See  ex  parte  King,  11  Fes.  417,  and  13 

lowed,^notwith.  ^^^'  ^^^'    Agreeably  to  what  is  said  t^y  Lord 

standing  a  sus-    Hardwicke,  p.  250. 

picion  in  the  ^  mandamus  will  not  lie  to  compel  the  allow- 

Court  as  to  the  ^  ,^  r^      m  -r,        ^        «^    w%   ^/^ 

view  in  taking    ^1^^^  of  a  certificate.     See  7  East  Rep.  K.  B.  92. 
out  the  com-  [  (2)  The  bankrupt  laws  have  been  adopted  in 

FdSSpiJcUce  I>-eland  by  stat.  U  aad  12  Geo.  III.] 

oftrmders  in  Ire- 
land coming  over  and  contracting  debts  in  England,  where  they  procured  com- 
'    '       of  bankruptcy  to  be  taken  out  against  theraselves  by  coUusion.  (2) 


RiGDEN 
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RiGDEN  versus  Vallier,  March  25^  1751,      VOL,  U. 
(Reg.  Lib.  1750.  B.fol.  279.)  ^^«^  252. 

Notes  and  Observations. 

A  father  by  deed 

(I)  No  case  was  directed.    The  Court  declared^  poll,  reciting 
''  that  the  Defendant  M.  F.  was  entitled  to  one  ^'^^^""-^^ 
*^  moiety  of  the  estate ;  and  that  the  other  moiety  settling  and'isr 
^*  thereof  ought  to  be  divided  between  the  Plain-  auring  all  his 
^'  tiffs  and  Defendants  in  thirds;  and  that  the  said  ^^^  and  per. 

tf-Tki-i  --__  _  .,j  1.1  sonal  estate  on 

"  Defendant  M.  V.  was  also  entitled  to  one-third  his  family  after 
of  that  moiety;  that  the  Plaintiff*  iS.  R.  was  en-  ^w  rf^ceMe(inter 
titled  to  one  other  third  thereof;  and  that  the  S^^^^^'l/ 
three  other  Plaintiffs,  W.^  T.  and  G. /?•  were  natural  hve  and 
entitled  to  the  remaining  third  thereof.''    An  ^f^on/JlBnda 

i.  1      .-     1  J  /•       to  two  of  his 

acoouut  was  directed  of  the  rents  and  profits  chDdrenand 
**  accrued  from  the  beginning  of  one  year  before  *l^eir  heirs, ''  to 
•*  the^lingofthe  bill;  the  balance  upon  which  was  ltd7dbe%^Jen 
^  to  be  divided  in  the  above*mentioned  propor-  them,'*  but  does 
''  tioM ;  and  a  partition  was  directed."    R.  L.       S?5"l!*^^H!Tr- 

•r^  1       1  .11       T       m  rwiw      1        ^  .      o.  This  deed  held 

It  has  been  said  that  Lord  x  hurlow,  C«  m  Strat-  to  operate  m 
ion  V.  Besty  2  Bro.  233,  240,  regretted  the  deci-  «^«^«  ofatei- 
•BOH  in  the  principal  case.    Vide  2  Meriv.  318.  it'^Ifl^ 

SedqucprCy  Why?  being  made  in 

Words  even  of  survivorship,  in  a  wiU,  shall  not  ^JjJJf  Jq^JJ'^J^ 
deleat  the  effect  of  the  words  importing  a  tenancy  was  held  to ' 
in  common;  but  shall  be  referred  to  some  time,  as  amount  to  a  co^ 
the  death  of  a  tenant  for  life,  or  even  to  the  death  IZTd.^'^The'^ 
(rf  the  testator;  although  this  would  be  a  con-  children consi- 
straction  not  to  be  adopted  if  there  could  be  any  ^^^^  *?  ^*^«  «» 
other.     Russell  v.  Long,  4  Fes.  551.    See  also  monbothby  " 
Parry  v.  fVoods,  3  Ves.  204.  tl^e  words  used. 

The  note  to  p.  256,  in  the  third  edition  of  Fe^  Ztm^^lm^ 

2  A  2  sejfy  pro- 
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RioDEN        sei/,  sen.  refers  to  Cowp.  657,  where  Lord  Mans^ 

vITlim      J^^^  agreed  with  Lord  Hardwicke  in  this  ease, 

March  ss,!*! 61.  and  with  the  doctrine  laid  down  by  ChmU  J.  in 

Fisher  v.  ff^gg.  \  P.  W.^  4,  against  the  opinion 
provision.  (I)  ^f  L^rd  a  J.  Holt,  and  cites  Cro.  Eliz.  695 ;  2 
We'tu^iS'io  Boll.  Ah.  39 ;  1  Ei/.  Ca.  Jb.  292 ;  P/.  10 ;  Prec. 
aquedumoflaw,  Ch.  164.  491;  1  Bro.  118;  1  ^^es.  13;  and  3 
l^nSSSoV  ^*^'  524-   Likewise  2  Atk.  122,  and  1  Z>iirii.  and 

Equity  does  not  East  597. 

think  proper  to 

decide  it  J  the  Court  will  direct  a  case  to  be  argued  and  heard  before  two  judges 

at  chambers,  instead  of  being  set  down  in  the  special  paper  of  the  Couit  at  Law. 

(1) 

[337  ] 
VOL.  II.        Oldham  versus  Hand,  ^prif/24, 1751. 

Page  259.  Notes  and  Observations. 

Gift  to  an  at-  '^^^  ^'"^  *"  ^'"^  ^'  ^"^fi^^^i  ^   ^**'  379,   «/ 

'tomey  afier  the  ''^ea  1 67.  Also  ff^ood  V.  Dowries,  1 8  Fes.  1 20.  1 26. 
auue  was  over,  127.  and  see  Hylton  v.  Ifylton,  postea  54  7.   Hawk, 
-SSSriing^m-  P'C.c.545.  Proof  v.Hines.   iForr.lll.  WHlms.  ' 
'proper,  not  set    ley  y.  Booth,  2  Atk.  25.     Drapers^  Compamf  v. 

hive  wJ'""^*'  ^^*'  ^  ^'*-  ^^  Neumtan  v.  Payne,  2  Tci.  jun. 
otiherwiiif  199-  flflfcA  V.  ITa/c^,  9  Fes.  292.  /Teft*  v. 
before  the  Mddleton,  there  cited  by  Lord  Eldon;  C.  294, 
SmpJion  again  12  res.  372,  and  in  18  P'es.  127,  which 
of  it ;  or  during  was  a  Very  Strong  case.  Strachan  v.  Brander, 
its  progress.  (1)  cited  also  18  f^e^  127,  since  i-ep.  in  JSifcw'*  l?€p. 

tenip.  Lord  Northingtan,  1  vol.  p.  303.  fFoodY. 
DoumeSf  IS  Fes.  1 20.  Montesquieu  v.  Sandy s^  ibid. 
302,  and  *S/et?eiw  v.  Bagwell,  15  Te^.  139.  It  is  lipon 
the  acknowledged  doctrine  in  all  the  above  cases, 
that  the£ditor  has  ventured  to  doubt  the  propriety 
of  Sir  John  Strange' s  decision  of  Cray  v.  Maj$tfiMj 

I  f^es.  379,  etanteaW. 

HuBEirr 
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riuse 


Hubert  versw  Parsons,  April  29, 1751  •        VOL.  I 

Notes  AND  Observations.  Page  261. 

(1)  See  p.  263,  264,  and  Bats/ord  v.  Kebbeli,  3  Trust 'Wo 

f^es.  363.  5000/.  portion 

(2)  See  in  Lord  Teynham  v.  fVehb,  2  Ves.  198,  such'oSl^er^^ 
and  209;  et  antea  (325 )«  child  as  the  fo- 

(3)  See  pp.  262,  263 ;  et  vide  2  Ves.  207,  and  2  ther  should  ap- 
Caa^P.  W.  613,  note.  Vide  also  5o/ger  v.  ^ac*e//,  S?^;,S.^t' 

5  A^e^.  509*  to  the  younger 

children  at  21, 
with  interest  for 
their  maintenance  (I),  &c.  in  the  meantime,  &C.  &c.  The  onh}  younger -child 
<fied  at  two  years  old.  Held  not  to  be  vested  in  him,  so  as  to. be  claimed 
by  the  fother  as  his  representative.  (2)  Portions  by  wiUs  go?emed  by  rul^s. 
from  the  civil  law,  not  applicabl<^  to.  a  deed.  (3). 


Blanciiet  verm^  Fostjer,  April ^^^  1751.      Page  264. 

(Reg.  Lib.  1750.  A./ol.  448.)> 
Notes  ani>  Observations. 

Bond*  by  a  wo* 

This  principle  was  recognized  in  Lady  Strath-  man  about  to 
more  v.  Bowes,  et  e  contr^,  1  Ves.  jun.  28.    But  ""TJg^'g  Y' 
that.ca9e  turned  oa  particular  circumstances,  of  her  intended  hw- 
stratagem  and  fraud  on  the  part  of  the  husband,  band's  know- 
See 2  Bro. 845,  S.  C. and  1  Fes.jnn.22, &c.  Si"L».' 

(2)  Mr.  Beames,  in  his  very  useful  work  on  Costs  sideratUm  in  re- 
in the  Courts  of  Equity,  observes  upon  the  singu-  ^P«^  of  an  an- 
larity  of  the  distinctioa  made  by  Lord  Harduncke  Held,* the  hus- 
10  the  principal  case,  and  respectfully  questions  if  band  could  not 
his  Lordship  said  he  would  have  excused  the  hus-  ^j^gf^r* 

band  Con- 
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Concealment 
however,  of 
such  securities 
and  debts',  not 
to  be  en- 
couraged. (I) 
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band  from  the  costs  of  dismissing  his  bill  out  of 
his  own  pocket  on  the  ground  of  the  concealment 
practised  upon  him,  but  that  he  must  pay  the 
costs  as  the  administrator  of  his  wife,  who  would 
have  been  liable  to  them  if  she  had  been  the  sur- 
Tivon  See  Beames  on  Costs,  101. 102,  and  note 
(10). 


VOL.  II. 
Page  266. 

S.C.2Atk.«d92. 
and  at  the  hear- 
ing 3  Atk.  616. 

Demurrer  al- 
lowed to  a  dis- 
covery of  the 
fact  of  a  mar- 
riage^ which^ 
if  taken  place 
without  con- 
sent^ would 
cause  a  for- 
feiture of  an 
estate ;  the  bill 
charging  there  was  such  marriage  and  no  consent,  (1 ) 


Chancey  versus  Fenhoulet, 
^pril  29, 1751. 

Notes  and  Observations. 

The  report  of  this  cause  at  the  Hearing,  is  in  2 
Jtk.  616. 

(1)  Upon  the  subject  of  forfeitures,  penalties, 
&c.  see  Mr.  £eame^*^  Elements  of  Pleas  inEquity, 
259y  260,  and  the  cases  referred  to  by  the  note 
there.  Vide  etiam  Broumsword  v.  Edwards^  2.  Fes. 
243,  et  antea  334. 


Page  266.     Jacomb  versus  Harwood,  April  30^  1751 


Rolls. 


(Reg.  Lib.  1750.  A.fol  410.) 

Notes  and  Observations. 

assignments 


Interest  on  a  \^)   ^^wo  eepuraic  mungiij^ 

banker*s  note  made  by  Jetton  to  the  Defendants,  for  securing 

IZl^^^S^irh  *^®^^  respective  demands  with  interest.    The  De- 

'       So  fendant 
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fendant  Hatwood.  who  was  Suitoris  co-executot',       Jacomb 
stated  that  he  had  refused  to  execute  either  of  the     habwood, 
deeds  of  assignment,  since  he  did  not  think  it  April  3o,  i75i. 
right  that  Gibsons  separate  estate  should  be  thus  |J^ ^grS^nf 
subjected  to  debts  from  the  partnership,  and  be-  for  it. 
cause  Sutton  had  altered  the  nature  of  the  debts,       [  339  ] 
and  made  them  his  own,  by  giving  the  judge-  Judgment  in 
ments.    He  therefore  submitted  the  validity  of  sumvk^  part- 
them  to  the  Court,  stating  that  Sutton  and  he  ner,  no  extin- 
were,  under  Gibson's  will,  devisees  of  the  mort-  ^^p^^nership 
gaged  estates  (amongst  others)  upon  the  trusts  debtineqmty. 
therein  mentioned ;  and  he  submitted  also  whe-  |^*^^  executor 
ther,  since  it  did  not  appear  that  interest  was  ori-  troi  over  a  tes- 
ginally  agreed  to  be  paid  for  these  demands,  StU-  tator's  personal 
/on  could  charge  their  testator*s  estate  with  inte-  ^J^^e,TOiy^m^ 
rest,  to  the  prejudice  of  his  other  creditors.    Sut-  transfer  with- 
ton  became  a  bankrupt,  after  making  the  mort-  ^"V*^®  others, 
gages,  and  his  assignee  was  before  the  Court.   An  each  adminis- 
aceount  was  directed  as  to  what  was  due  to  the  trator ;  though 
Pfidntiffs,  respectively,  for  principal,  interest,  and  [?J^d.^^ '^"^*" 
costs,  on  their  respective  mortgages ;  and  a  sale  of  One  executor 
the  mortgaged  premises  was  directed,  the  Defend-  may  retain  in 
ont  Harwood  consenting  thereto.    The  proceeds  i^i^  q^q  tjebt, 
were  ordered  to  be  applied  in  satisfaction  of  the  if  no  fraud,  (i) 
Plaintiffs  several  demands  in  the  first  instance,  ^  TJ^^'luf _ 

J    _        .  '  partner^  tnere- 

and  then  m  payment  of  Harwood's  costs.    If  any  fore,  being  an 
Jrtirplus,  it  was  to  be  laid  out  in  the  name  of  the  executor  of  the 
Jccauntant  General,  &c.    R.  L.  Sj^dhS's 

(2)  The  Court  will  not  only  let  assets  be  fol-  mortgaged 
Wed  in  cases  of  fraud,  or  collusion  (see  p.  269),  ^^ertfStheTat- 
but  of  great  negligence.     Hill  v.  Simpson,  7  Fes.  ter  for  better 

152.  security  of  a 

See  some  observations  of  Sir  frUliam  Grant,  M.  ^^^  testator^© 
^  upon  the  principal  case,  in  Devaynes  v.  Noble,  himself,  the 

1  Meriv.  565.  '  mortgagees 

were  entitled 
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to  satisfaction^  and  creditors  of  the  testator^  under  marriage  articles,  who  had  no 
specific  lien,  were  not  allowed  to  pursue  the  premises  thus  assigned.  (2) 

A  mortgagee  coming  into  Equity,  or  being  before  the  Court,  not  sent  to  avail 
hipiself  of  his  securities  at  law,  since  the  ipatt^r  mu^t  finally  come  round  to  tbe 
saipe  end,  on  a  bill  to  redeen). 

[340] 

VOL.  II.  Revel  verms  Fox,  Mayl,  1751. 

Page  269.  ^n^g.  Lib.  1750.  B./ol.  349.) 

The  fact  of  a  marriage  charged  by  the  bill,  and  denied  by  the  parties*  answers 
(there  being  evidence  in  the  cause),  ipust  be  tried  at  IfLW  >  ^uch  matters  being 
the  proper  subject  for  a  jury. 


Page  270.      Cowslade  versus  Cornish,  May  3,  l75l. 

Notes  and  Observations. 

A  party  to  a  (i|  [fluT  the  Court  and  the  Bar  agreed  in  ^n^ 

S^iSon''  ^^*  V.  Braum,  Free.  Ch.  386.  that  in  the  Ex^ 
new  interro-      aminer^s  office  either  party  might,  without  appli- 

iS^tisoaSe  ^^*^^^  *^  *^  Court,  exhibit  interrogatories  for 
without  a  new  further  examination  of  the  same  witness,  &o, ; 
order,  the  Mas-  though  no  new  interrogatories  could  be  exhibited 
woper'judge.  ^^^^  ^  commission  without  an  order  for  the  pur- 
In  the  case  o^cr  pose.     Grilb,  Hep.  41 ;  1  Eq.  Ab.  233 ;  Hinders  Ch. 

t^ni  'i^ut  ^^^'^  ^^^'  ^^  -R^%  V.  Ridley,  2  Bro.  15,  in- 
der  a&)mmi9tum  terrogatories  to  falsify  an  examination,  wereor- 
to  examine,  dered  of  course  without  notice.]  Note  to  the 
n'roSerfo^T' third  edition.  . 

new  interro-  See  further  Sawyer  v.  Bcwyer^  1  Bro.  388,  with 

gatories.  (1)       t^^  ^ases  referred  to  by  the  note  to  Mr.  Belis 

edition,  and  Smith  v.  Graham,  2  Swanst.  264^ 


E.  of 


of  Francis  Vesey^  Sen.  ^"^ 


E.of  GoDOLPniN  versus  Penneck,  f  341  J 

May  3, 1751.  VOL.  11. 

{Reg.  Lib.  1750.  A.  fol.  404.)  Page  271. 

Notes  and  Observations. 

Vide  Leigh  \.  E.  of  fVarrington,  1  Bro.  P.  C.  Under  a  devise 
611,  octavo  edition;  and  4  vol.  90,  folio.    The  V^^^i?! 

'  tator  s  debts 

Author  of  these  notes  is  in  possession  of  a  MS.  '<  should  befirzi 
report  of  this  case  on  the  first  appeal  before  Lord  paid  and  tatis" 
Q.Kingy  in  which  the  statement  of  that  part  oi\^^^^^ 
the  will,  held  to  amount  to  a  charge,  rather  differs  tate  surren- 
from  the  Report  of  it  in  Bro.  P.  C.  In  the  latter,  j^^^  ^°  ^ 

1  .IV**  1  ji  ^  ^    «  ">'  several  per- 

atter  the  preamble,  '*  As  to  my  worldly  estate,    sons,  and  for 
Sac.  the  direction  of  the  will  is  merely  that  the  ^^^  ««« of  snch 
debts  -  be  discharged  and  paid  f  whereas  the  :So'Jwa^J^^^^^^ 
MS.   Rep.  proceeds  thus : — "  out  of  my  worldly  was  subject  to 
estate.''    In  support  of  the  charge  were  cited  2  V*f  .^^^"'l 
Fern.  708;  1  Fern.  411 ;  ibid.  45  ;  2  Fem^  228  StspositilSn^^^ 
and  690 ;  and  tiarris  v.  Ingledew  [3  P.  fV.  91].,  ning  overall. 
The  hearing  of  this  first  appeal  was  on  the  17  th  of 
May  1732.  The  Lord  C.*s  judgement  on  this  point 
is  thus  reported  in  the  Author*s  MSS. 

^^  I  think  the  personal  assets  must  first  be  ap- 
^  plied  as  far  as  they  will  go ;  but  to  see  how  far 
^^  the  real  estate  is  chargeable,  we  must  cpn^der 
"  the  words  of  the  will.  He  wills,  *  that  his  debts 
**  be  paid  out  of  his  worldly  estate  ;*  and  the  words 
^  worldly  estate  take  in  the  real  as  well  as  personal 
"  estate.  Now,  though  there  be  a  devise  of  several 
"  parts  of  the  real  estate,  chargeable  with  the  an- 
^*  nuity,  yet  that  does  not  defeat  the  charge  which  [  342  ] 
*^  was  laid  on  it  by  the  words  worldly  estate,  which 

''  take 
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"  take  in  every  thing,  as  well  real  as  personal.  The 
personal  assets  must  first  be  applied  as  far  as 
they  will  go ;  then  in  case  of  a  deficiency  to 
"  come  upon  the  real."    MSS. 

Lord  Loughboroughy  C.  in  fVilllams  v.  Chitty^ 
thought  Leigh  v.  Lord  ff^arrington^  a  strong  case ; 
and  seems  to  have  been  of  the  same  opinion  as  to 
the  principal  case  above.     See  3  Ves.  551, 552. 

Sir  ff^illiam  Grants  M.  R.  was  of  opinion  in 
Powell  V.  RobinSy  7  Ves.  209,  that  the  mere  direc- 
tion that  all  debts  "  should  be  paid,*'  or  "  should 
be  paid  by  executors,''  will  not  of  itself  amount  to 
a  charge.  See  7  ^es.  211.  His  Honour  is  sup- 
ported in  this  by  Bridges  v.  Landen,  and  Keeling 
v.  Brown  J  relied  on  by  him  in  7  Ves.2\\.  There 
must,  however,  be  some  mistake  in  classing  IViU 
Hams  V.  Chitty  with  these  cases^  since  the  decision 
amounts  to  the  very  reverse.  See  3  V^es.  552.  It 
is  indeed  impossible  to  reconcile  all  the  decisions 
on  these  points;  though  it  may,  in  general,  be 
observed,  that  the  older  cases  seem  more  favour- 
able to  charging  the  real  estate  than  the  later. 
The  Court,  however,  seems  always  to  have  agreed 
in  favour  of  the  charge  where  the  executor  was 
also  a  devisee.  Chwdesley  v.  Pelham,  1  Fern.  411 ; 
Elliott  V.  Hancocky  2  Fern.  143 ;  St  anger  v.  Try  an, 
and  Hay  v.  Townshend;  Mr.  Raithby's  note  to  2 
Vem.  709  ;  Keeling  v.  Brown,  5  Ves.  361 ;  Ftnch 
v.  Hattersley,  stated  7  Fes.  210,  211. 

As  to  the  distinction  made  by  some  Judges  be- 
tween construing  a  charge  in  favour  of  debts,  and 
not  of  legacies,  see  Davis  v.  Gardiner,  2  P.  fF. 
187, 190 ;  Kigktley  v.  Kightley,  2  Ves.  jun.  328 ; 

3  Fes. 
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3  Ves.  jun.  551 ;  Keeling  v.  Brau>n,  5  Ves.  359, 362. 
Et  vide  Akock  v.  Sparhawk,  2  Fern.  228,  229. 


Ex  parte  Matthews,  May  3, 1751.  VOL.  II. 

Notes  and  Observations.  Vage  272. 

Brown  v.  Heathcote^  there  cited,  is  in  1  Atk.  Mortgage  of  a 
160 ;  Byal  v.  Rmvles,  ibid,  is  in  I  Ves.  348  (quod  "^{^^^^ 
vide);  and  1  Atk.  165.    See  there  the  notes  to  Mr.  notwithstlwd-' 
Sanders^ s  edition.  ing  the  Btat.  of 

(1)  See  Bourne  v.  Dodsan,  1  Atk.  154 ;  et  vide  ^^^'^l^^ 
RoUeston  v.  Hibbert,  3  T.  R.  406 ;  and  Mestaer  v.  the  bill  of  sale, 
Gillespie y  11  Fes.  621,  with  the  cases  referred  to.  ^c- 

Contra^  if  he  is 
incautious  or 
negligent;  as  by  suftering  the  ship  to  come  back,  and  go  on  another  voyage. 

(1) 

Page  273. 
Atto  rney  General  versus  Cook  ,         After  a  bequest 

Ti/r        A     tntf-t  before  theMort- 

May  4,  1751.  main  Act,of  so/. 

{Reg.  Lib.  1750.  J./ol.  370.)  '^'^ttt^i^^ 

nisier  of  a  Bap^ 

Notes  and  Observations.  tut  meeting- 

^  ^,  J      1  .  t*    -M^w  AoiMc,  certain 

(1)  The  50/.  and  the  annuity  of   10/.   were  other  premises 
charged  on  distinct  premises.    R.  L.  (^)  ^«>*  ^^ 

The  case  of  Llyyd  v.  Spillet,  cited  p.  273,  from  Sa'?g:n{han 
3  P.  IV.  was  affirmed  on  a  re-hearing  by  Lord  annuity  of  102. 
Hardwicke,  C.    See  2  Atk.  148,  and  Bam.  Rep.      [  344  ] 

J^'  ^     ^  heiong'mgto 

De  Costa  v.  De  Pays,  cited  p.  274,  is  in  Ambl.  that  meeting- 
228 ;  as  to  which  see  Lord  Hardmcke's  reasoning,  v°^**,1?^j%n 
stated  from  his  notes,  7  Fes.  76, 77.  See  also  Isaac  charitable  be« 
V.  Oomperfz,  stated  7  Fes.  61.  quest  for  th6 

(2)  As  to  what  is  said,  p.  276,  see  Cor/>yn  v.  Z^^^^iZt 
French,  4  Fes.  418.  Pinnel  personal  to  P.  J. 
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VOL.  II.  PiNNEL  versus  Hallet,  May  11,  1751- 

Page  276.  (Reg.  Lib.  1750.  BJol.  590.) 

Notes  and  Observations. 

The  purchase  of       /j\  g   p    £^^;^  ^  ji^/;   ^^^^  j^q  ^^^  j  ^^^^ 
(1)  and  ojlimdt  ^' ^• 

of  the  tenure  of        (2)  A  like  declaration  was  made  by  the  Court 

liihJ^)hMnot  ^^  *^'^  point,  which  is  not  at  all  noticed  in  the 
to  be  adueexe-  Report*  The  covenant  was  general  to  settle  ^*  lands 
cutionofaco.    <<ofinheritancer    R.  L.  ubi  supr^,  et  fol.  593. 
riage  artldes  to     (3)  See  page  277  of  the  report. 

purchase  or 

settle ''  lands  of  imheritance.**    As  to  the  mode  of  computing  the  value  of  pre* 

mises  in  the  Master's  office.  (3) 


[  345  J         Boon  versus  Corn  forth,  May  13, 1751. 
Page  277.  ^^^^  j^.j^  jyg^  ^ ^^^  3^^  ^ 

Notes  and  Observations. 

WiU,  construe.       (1)  Seb  Trafford  v.  Traffard,  3  Atk.  347 ;  Chap- 

Repu^Jiiint  ^^  V.  HaHy  1  Fes.  271, 273,  et  antea  (138)  ;  and 
words  in  a  will  Stuart  V.  M.  of  Bute,  on  re-hearing,  11  Ves.  657, 
may  be  rejected  ^j|.jj  |. j^^  cases  referred  to. 

or  transposed.  . 
In  this  case  the 

Court  rejected  a  repugnancy  by  interlmeation.*  Bequest  of  the  use  and  enjoy- 
ment **  of  every  thing  eUe  at  my  house^*'  means  such  things  as  are  proper  to  go 
with  the  house  as  heir-homs,  vis.  fixtures  and  ornaments,  not  watches,  &c.  &c.  (1) 
Estate  for  life  in  lands,  by  implication,  rebutted  by  the  party  having  a  beqoest 
for  life  in  a  particular  part  of  (hem,  and  by  testator  desiring  she  should  not  be 
turned  out. 

Taylour 
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Taylour  versus  Rochfort,  May  18, 1751.      VOL.  IL 

Notes  and  Observations.  ™ff®  ^°^' 

(1)  Every  instrument  whereby  a  seaman  or  Sale  of  d  sea- 
mariner  conveys  his  prize  money  or  wages,  in  the  ™^'«  P"f« 

,        -        ^1,,.        rr.  ¥.»^i-      money  (1),  aDcl 

hands  of  the  public  officers,  must  now  be  m  the  subsequent 
form  prescribed  by  Stat.  26  Geo.  Ill,  c.  63,  and  agreement  in 
the  other  Statutes  referred  to,  6  T.  R.  '426.  (^5^^: 

(2)  As  to  the  doctrine  on  confirmation,  see  in 
Morse  v.  Royal,  12  V'es.  355,  passim. 

Baldwin  v.  Rochfardy  cited  p.  282,  is  in  1  ff^ib. 
229.  Stapilton  v.  Stapilton,  cited  p.  283,  is  in  1 
Atk.  2.  Lord  Chesterfield  v.  Janssen,  cited  ibid, 
is  in  2  Fes.  125,  ^t  antea  (297)  ;  and  1  Jtk.  301. 
Colon  V.  Luttrellj  mentioned  p.  285,  is  stated  in 
the  same  vol.  220,  223. 


Jackson  versus  Kelly,  Trin.  T.  1751.  r  345  1 

(fle^.  Li6. 1750.  ^./o/.  589.)  Page  285. 

Notes  and  Observations. 

(1)  ^^n  the  case  of  lapse  of  real  estate  the  heir  Testator  in- 
**  takes ;  but  in  the  case  of  personal  property,  the  ten<l"ng  to  dis- 
"  residuary  legatee  is  preferred,  either  to  the  next  Je^nlf  LSe 
**  of  kin  or  the  executor.'*    Per  Lord  Eldon,  C.  8  giTestbereaidue 
Ves.  25.     See  also  in  Oke  v.  Heath,  and  Durour  f  ^^^  ®^*^  ? 
Y.  Motteux,  1  Fes.  141  and  322,  et  antea  (82)  and  brothST'^SiV  lo 
(157) ;  and  D.  of  Marlborough  v.  Lord  Godolphin,  whatever  part  0/ 
2  Ves.  61,  et  antea  (277)  •  .  ^  "*"'^  '^" 

'  ^        ^  be  unappro- 

The  priated 
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Jacksom  The  residuary  legatee  must^  however,  be  a  ge- 

Kk^ly         neral^  and  not  a  particular  one ;  for  if  the  will  only 

Trin.T.  1751.   give  a  legatee  what  remains  after  payment  of 

legacies,  he  will  not  be  entitled  to  any  benefit 
from  lapse.  See  the  cases  in  2  Roper  on  Legacies, 
490,  &c. 

As  to  the  point  mentioned  by  Lord  Hardwiche, 
at  the  bottom  of  page  285,  see  Peat  v.  C/tapman, 
above  was  an  ul-  1  f^es.  542,  et  ontea  (241) ;  and  Bagwell  v.  Drj/y 
timate  general     j  p  ffr  ^qq     ^j^  ^^^  ^ases  in  the  note. 

residuary  douse;  ' 

and  comprized  this,  as  including  not  merely  what  was  not  mentioned,  but  every  thing 

not  effectually  givenCl), 


priated  by  his 
wUl.""    One  of 
the  five  shares 
lapsed. in  testa- 
tor's life-tim  e 
Held  4hat  the 


VOL.  II.        Attorney  General  versus  Duplessis. 


Page  286. 
In  the 
Exchequer. 

Waste.— 

[347] 

Alien. — 
The  legal  dis- 
ability of  an 
alien  to  hold 
lands^  neither 
|i  penalty,  nor 
ifbrfeiture. 


Notes  and  Observations. 

See  S.  C.  also  in  2  Fes.  360,  538,  555,  and  1 
Bro.  P.  C.  415,  octavo  edition. 

As  to  the  demurrer  mentioned  at  the  bottom  of 
p.  237,  as  overruled,  with  the  judgement  affirmed 
in  Dom.  Proc.  the  Judges  in  the  House  of  Lords 
certified  their  opinion,  "  that  the  legal  disability 
^'  of  an  alien  to  hold  lands  was  neither  a  penalty 
"  nor  forfeiture.**    1  Bro.  P.  C.  uhi  suprct. 

Litton  V.  Robinson f  and  Fleming  y.  Fleming,  men- 
tioned p.  287»  are  cited  in  Garth  v.  Cottony  1  f^es. 
526 ;  as  to  which  vide  the  note,  antea  (233). 


E.  of 
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E.  of  Derby  versus  D.  of  Atiiol,  VOL.  II, 

June  6,  1751.  P^lJa 

{Reg.  Lib.  1750.  A.  fol.  452.) 

(1)  See  Robinson  y.  Lord  Rohebjf,  8  Fes.  601,  Privilege  of 
and  L(yrd  Milsingtoun  v.  Earl  of  Portmore^  1  Fes,  P^^^^S®-  v^) 
and  Beames  419. 


Legal  x;er5U5  Miller,  Jwne  10,  1751.  Page  299. 

{RegUhAm.B.fol.m.)  Baiforspecific 

Notes  and  Observations.  ^^^^J^Z^', 

(1)  See  also  Mortimer  vi  Orchard,  2  Tes.  jun.  SrWencfrEf 

243.  a  variation  from 

A  Defendant,  however,  in  such  a  case,  may  have  ^*  ^  which  being 

^  ^  '  '  ^        u    \  J  proved,  the  biU 

a  Decree  on  the  agreement,  such  as  he  has  proved  dismissed  with 
it  to  he.   Fifey.  Clayton^  13  Fes.  646 ;  and  Gwyrni,  costs ;  the 
V.  Lethbridge,  14  Fes.  585.    Though  in  general  a  Ef  Jiowed 
Plsdntiff  can  only  obtain  a  Decree  by  the  express  to  resort  to  the 
confirmation  of  the  case  he  states  in  evidence,  or  substantial 
by  admission ;  the  case  of  a  suit  for  tithes  is  pe-  ^ved'on  the"* 
euliar.    Though  a  Plaintiff  may  fail  in  establish-  part  of  the  De- 
rng  his  right  to  tithes  in  kind,  as  alleged  by  his       [  ^^  J 
bill,  he  may  yet  talce  advantage  of  a  modus  set  up  ^rol  evidence 
by  a  Defendant,  and  have  a  Decree  on  that  foot-  admitted  to  re* 
ing.    Vide  Carte  v.  Ball,  1  Fes.  3,  et  antea  4.         Su^S'l^uit^, 

(2)  Vide  fFoolam  y.  Heamy  7  Fes.  211;  and  the  though  inad- 
cases  there  cited.  missible  to  esta- 

blish  a  demand  •- 
(2) 

Fawcet 
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VOL.  II.        Fawcet  versw  Lowther,  June  15, 1751- 
Page  300.  ^^^^  ^^.^^  jy^^    ^  ^^^  ^^g  ^ 

Notes  and  Observations. 

Copyholds.—  Cashome  v.  /^//^,  cited  p.  301,  is  in  I  Atk.  603. 

Particular  cus-  Burgess  V.  Wheat,  cited  ibid,  though  not  then  de- 

M  to'mort^^Sj'.  termined  (as  stated  at  the  top  of  the  next  page. 

Equity  3f  re-  was  afterwards  decided  in  1 759.    See  the  whole 

SSfthe^iL^  case,  1  Blac.  Rep.  123,  and  more  particularly  1 

torn  attaching  Eden.  Ch.  Ca.  177.    Vide  also  Barclay/  v.  RusseH 

on  the  legal  3  f^es.  424,  and  Williams  v.  Lord  Lonsdale y  ibid. 

^aisolutel      '^^^• 

determined  (I)  i\)  There  was  a  difference  of  opinion  between 
whether  trust  the  Judges  in  Burgess  v.  Wheat ,  1  Blac.  Rep.  123, 
tief o?ra[e^"i'  &c.  both  upon  the  points  in  question  and  several 
tion  in  copy-  that  were  incidental ;  and  the  decision  itself  seenis 
holds,  escheat  to  disapproved.  See  per  Lord  Thurlow  in  Middleton 
the  lord.  ^  g^.^^^  J  j^^^  2^j4^  2^      J, J  ^j^  Walker  v. 

Z>cwiie,  2  Fe^.  jun.  170, 277,  &c. 

Though  it  was  determined  in  Williams  v.  Lord 
Lonsdale,  3  P^es.  752,  that  the  Plaintiff,  the  heir  of 
a  trustee,  had  no  equity  to  compel  the  Lord  to  ad- 
mit him,  even  where  the  premises  had  been  duly 
surrendered  upon  the  death  of  the  cestui  qui  trust, 
r  349  1       without  heirs,  Mr.  Scriven,  in  his  late  perspicuous 

and  very  usefal  work  on  Copyholds,  observes,  with 
much  weight  and  acuteness,  that  in  such  a  case  a 
Court  of  Law  would  compel  the  Lord  to  admit 
such  an  heir,  agreeably  to  The  King  v.  Coggan,  6 
East.  431 ;  and  that  when  so  admitted,  '^  we  have 

yet 
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'^  yet  to  see  what  equity  the  Lord  would  have, 
paramount  such  heir.^  Scriven  on  Copyholds,  293, 
294, 

Mr.  Scriven  makes  another  observation  (pp.  284 
and  293,  notes),  which  is  worth  consideration.  Mr. 
Scriven  conceives,  that  where  a  person  who  had 
purchased  a  copyhold  estate  in  the  name  of  a 
trustee,  dies  intestate  and  without  heirs,  a  Court 
of  Equity  would  consider  the  purchase  money  as 
a  lien  upon  the  estate,  and  decree  the  same  to  be 
sold  for  the  benefit  of  his  next  of  kin.  The  Author 
of  these  notes,  individually,  cannot  assent  to  this 
opinion,  because  the  money  having beei^tnt^e^/e^?  in 
an  actual  purchase  of  land,  must  have  lost  its  pecu- 
niary nature,  which  alone  could  create  any  equity 
whatever  in  favour  of  such  next  of  kin»  He  sub- 
mits the  point  as  he  finds  it ;  and  still  the  great 
question  remains,  as  to  whether  there  ought  to  be 
any  escheat  at  all  of  trust  estates,  subject  to  the 
cases  and  observations  above  referred  to. 

Mr.  Scriven  has  published  a  new  edition  of  his 
work  in  two  volumes,  since  the  first  appearance  of 
the  present  work.  The  point  in  question  will  be 
found  there,  1  vol.  462  et  seq. 


Fawcst 
versw 

LOWTHBR, 

June  15, 1751. 


Ramsden  versus  Hylton,  and  Hylton 
versus  Biscoe,  et  i  contrdj  June  17,  1751. 

{Reg.  Lib.  1750.  A.fol.  651.) 


Notes  and  Observations. 

(1)  Vide  Bingham  v.  Bingham,  antea  79. 

(2)  See  also  1  Fes.  507. 

2  B 


[  350  J 

VOL.  II: 

Page  304. 


General  release 
from  a  sistsr  to 
a  brother  uot 
(3)  bind- 
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Ramsden  (3)  Vide  fVitrd  v.  Shalht,  2  Fes.  18,  et  antea 

Hylton^       354. 
andHYLTON        Notwithstanding  the  cases  cited  in  the  ar|ru- 
BiscoE,       ment,  p.  307,  as  to  the  Court's  refusing  to  compel 
et  e  contra,      a  Specific  performance  of  agreements,  where  the 
June  7, 17    ,  party  could  not  obtain  what  was  his  specific  ob- 
ject in  thjB  contract,  the  Courts  of  Equity  have 
binding  as  to     gone  much  further  the  other  way  since  the  periods 
particular  referred  to;  and  have  compelled  parties  to  per- 

ngbts  under  the  ^  ,.  .     ii  *^       ^      ^iL   • 

marriage  settle-  "^^m  contracts  diametncally  opposite  to  their 
xnent,  or  articles  manifest  intention.  See  per  Lord  Eldon,  C.  d  Ves. 

of  the  parents,      gyg    a       a 

the  sister  being  ^'^  «C.  «C.  .     .      o    ^  , 

ignorant,of  Goring  V.  Nash  J  cited  p.  309-10,  is  m  3  Atk. 

them,  (l)and  the  186. 

covenantedlhat  The  Decree  is  entered  as  of  the  9th  of  the  foU 
be  was  seised  in  lowing  month,  from  whence  it  appears  that  a  sak 
th^V^t!^'*^^  ^  ^^^^  directed  upon  the  mortgagees*  consent.  The 
Satisfaction.—  Court  ordered  all  deeds,  &c.  to  be  produced  Bpoo 
The  sister  held  oath  before  the  Master,  except  such  as  were  in 

entitled  to  her     ^,    .  .         o  *   *        A  -^»      i»u     -     4. 

clwms  under  their  possession,  &c.  giving  the  parties  liberty  w 
the  settlement  apply  to  the  Court  for  a  prodocticm  of  the  latter, 
Vi^o^^e con.  ^^  **^^  satisfaction  of  a  purchaser,  in  order  to 
sideration  re-  make  out  the  title,  as  occasion  should  reqoire ; 
cited  and  ex-  and  directed,  that  ''  in  case  there  should  be  any 
deed  of  releaL ;  "  extraordinary  delay  in  the  sale,  any  of  the  mort- 
r  351  1  "  S^S^^^  should  be  at  liberty  to  apply  to  the  Court 
the  briber  "  ^^^  leave  to  take  such  remedy  on  their  mort- 
beii^  a  debtor  "  gages  respectively,  either  by  ejectment  or  bill 
to  her  to  such    a  ^f  foreclosure,  as  they  should  be  advised." 

amountonthe  r-i.      i-  j  ri    a-^ 

^eof  it.  ^^g'  I^'^b.  ubi  supra,  ana  joL  Do 7. 

A  general  release  with  a  particular  consideration  recited,  will  be  construed  ac- 
cording to  the  particular  recital  (2).  Settlement  after  marriage^  if  a  portion 
paid,  is  one  good  consideration,  and  equal  to  one  made  before  marriage  (3). ' 

Order  made  on  mortgagees  consent  to  a  sale  in  case  of  there  being  delay. 


Leigh 


i 
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Lbioh  versusTiioMASj  June  19>  1751-  VOL.  II. 

Page  312. 
Norss  AND  Obshbrvatioks. 

(1)  A  bill  may  be  brought  by  some  on  behalf  of  Demurrer.    . 
themselves  and  the  rest  of  a  crew,  for  an  account  of  ^*°*  ^^P*5?'?* 
captores^  &c.     Good  v.  Blewit,  13  f^es.  397.    In  crew  appointed 
that  case  the  bill  was  not  so  framed  at  the  firsts  two  to  be 
and"  leate  5^as  given  at  the  hearing  to  intwdttce  a  J^^^^om^ 
statiement  to  that  effect.    Moffat  v.  Farquharsonj  count  bv  such 
i  Bro.  338,  is  therefore  clearly  wrong  as  to  this  agents  m  their 

.^  ovm  nAmftfl  aha 

poilbt.    So  as  to  other  adventures,  Prec.Ch.  692 ;  „o^  c*^  6eAa{f 
Adair  v.  New  River  Company y  11  p^es.  429,  and  the  o/themiehei 
cases  referred  to.     Et  vide  Lfoyrf  v.  Loaring,  6  fdl^^^/Cui 
Fes.  773  to  779.    Vide  also  Anon.  Prec.  Ch.  5921  aUowed  for  not 
Culleny.  D.  of  Queenshury,  1  Bro.  101.  4th  edit,  f^jjjjf^^j^ 
Good  V.  Blewity  13  Fes.  397.     Brown  v.  Harris,  parties  (i). 
ibid.  552.     Cockhum  v.  Thompsofi,  16  ^e^.  321. 
326.  8fo  and  Buckley  v.  Co/er,  stated  also  17  Fi^^- 
11. 15. 16. 

In  respedt  of  the  stress  laid  by  the  Master  of 
the  Rolls  in  the  principal  case  (p.  313),  upon  the 
femiliar  instances  of  creditors  and  legatees,  it  is 
ytty  abservable,  tiiat  Lord  Eldon,  C.  states  there 
are  strong  passages  in  Lord  Harduncke's  notes,  in- 
diestkig  tlwt  the  right  of  a  few  to  represent  all  the 
nat,  \s  by  no  means  confined  to  such  instances. 
Vide  6  Fes.  779.  Et  vide  Boddy  V.  Kent,  1  Meriv. 

m. 
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f  362] 
VOL.  II. 

Page  313. 


Wins  construed 
to  charge  real 
estate  by  impli- 
cation for  the 
benefit  of -cre- 
ditors. (1) 
Such  implica- 
tion, however^ 
may  be  after- 
wards de- 
stroyed. 


Thomas  versus  Beitnell,  June  20, 1751. 
{Reg.  Lib.  1750.  B./ol.  635.) 

Notes  and  Observations. 

The  words  us^d  by  the  testator  were  "  honour- 
ably paid  immediately  after  his  decease.**     R.  L. 

(1)  Vide  in  E.  Godolphin  v.  Penneck,  2  Ves. 
271,  272,  e/^w<ea(341). 

Lord  fVarringtorC s  case,  cited  p.  314,  is  in  1 
1  Bro.  P.  C  511,  octavo  edition^  and  4  vol.  90  of 
the  folio  edition. 

See  farther  as  to  this  case  in  the  note  on  E.  Go- 
dolphin  v.  Pennecfcy  antea  (341). 


Page 315-     .  Chicot  versus  Lequesne,  June  :21,  1751. 

{Reg.  Lib.  1751.  B.fol.  90.) 


Award  made  by 
two  arbitrators 
•out  of  three, 
through  the  un- 
just exclusion 
of  the  third  by 
one  of  the 
others,  set 
aside  with  costSj 
to  be  paid  by 
that  person, and 
the  material 
parties  in  fa- 
vour of  whom 
it  was  made. 


Notes  and  Observations. 

"  It  appearing  that  one  of  the  three  arbitrators 
*^  was,  after  one  of  the  meetings,  refused  and  ex- 
^*  duded  by  the  Defendant  G.  from  meeting  with 
^^  him  and  the  other  arbitrator,  and  considering 
jointly  with  them  of  the  evidence  and  merits 
of  the  case,  though  he  desired  so  to  do,  the 
Court  declared,  that  the  award  made  ought  to 
"  be  set  aside,**  &c. ;  and  the  material  Defendants, 
as  to  the  demand  in  question,  to  pay  the  costs  of 
the  suit. 

Courts 


6t 


(C 


<( 
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*  Courts  of  Equity  will  not  interfere  in  awards       Cbicot 
where  the  objections  to  them  might  have  been     l,^^nb., 
equally  the  subject  of  jurisdiction  in  a  Court  of  June  21, 115L. 
Law.     Fetherstone  v.  Cooper,  9  Fes.  67-    It  is  no       [*353  J 
objection,  that  a  reference  to  arbitration  was  not 
made  a  rule  of  Court  till  after  the  award.    Ibid. 

It  seems,  an  award  will  he  binding  though 
the  arbitrator  mistakes  the  law.  Steffv.  Andrews^ 
2  Madd.  Rep.  6. 


ExEL  versus  Wallace,  June  22,  1751.  VOL.  II. 

{Reg.  Lib.  1750.  A.fol.  492.)  ^^^  ^l^- 

Notes  and  Observations. 

(1)  See  the  marginal  note  on  this  point,  the  See  this  case 
observations^  and  other  notes,  annexed  to  the  for-  ant^VW).^ 
mer  stage  of  this  cause,  antea  (295)..  Appeal  from  the 

Theebridge  v.  Kilbum,   cited  p.  319,  is  in  2  fjJJ  """i^*? f n " 
Ves.  233,  et  antea  (331).      Lomax  v.  Hotntden, 
eited  p.  321,  is  in   1   Ves.  290-,  et  antea  (152). 
Ijord  Teynham  v.  fVehh^  cited  ibid,  is  in  2  Ves. 
198,  et  antea  (325). 


Gason  versus  Wordsworth,  July  3,  1751-     Page32o. 

See  S.  C.  2  Ves. 

(See  Reg.  Lib.  1750.  A.fol.  641.)^  336,ctpostea 

367. 

Notes  and^  Observations.  Where  it  is  quite 

clear  that  an  cx- 

Seb  2  Ves.  336,  etposiea  (357),  where  the  Lord  amination  in 

C.  made  the  order  as  prayed,  upon  the  commis-  ^^^^^t^*'^^^ 

sion  having  been  returned  unexecuted,   and  no  ^i^'be  a'piiWt- 

possible  likelihood  of  an  execution  of  it  afterwards,  cation  of  deposi- 
tions taken  de 
Flower  bene  we. 
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[  3Q4  ]  TLOvrEK  versus  Herbert,  July  4, 1751. 

VOL  II.  ^ 

^-v-^  {Reg.  lib.  1760.  J.fol.  518.) 

P^e  326. 
injui^tion  unta      (1)    It  seems,  however^  that  the  application 

hearing,  to  re-    ghoiild  have  been   for  an  order  under  a  peti- 

by^'brakrupT  *^^  ^^  *^^  honkrupletfy  and  not  by  bill  in  equity^ 
against  the  and  that  such  a  bill  is  not  sustainable.  Kirkpatrick 
assignees  under  ^  Dennett,  1  Glyn  and  Jameson,  300.     See  the 

his  commission,     .  ^    '  /^,  .      .     ,  ^  „ 

upon  the  ground  circumstances  of  the  pnncipai  case  from  Iteg. 
of.  Ms  Ipng  fc.    Lib.  ibid.  note. 

quitsoeace 
under  the  cam* 
mission.  (I) 

Page  327.    Attorney  Generai.  versm  Middleton, 

July  4, 1751. 

(Reg.  Lib.  17aO.  A.fol.  484.) 

A  ftee  school  ^«™«  ^^  OaSMVATIONa. 

jpmHdedby  char-      (1)  SiBE  Attorney  Oeneral  t.  The  fbundUng 

^;rrsiKe'  »^'o^>  2  ^<^*-  i«"-  42,  and  4  Bft>.  165 ;  ^1. 

regulated  in  the  tc(mey  General  y.  Smart ;  and  Attorney  Oeneral 

fi«t  «^J^^ce  by  V.  7>i/6o<,  1  Fes.  72,  78,  e/  antea  (53)  and  (57) ; 

by^appScaUon  ^^^  Attorney  General  v.  -B.  of  Clarendon,  17  Fc5. 

to  a  Court  of      491. 

Noferail  ^  (2)  See  1  Fes.  78 ;  15  Fe*.  315  ;  and  17  Ves. 

wofds  necessary  491,  &C. 

for  the  appokit-      (3)  See  1  Ves,  475. 

S^*(2)rbut  (^)  ^^^  Attorney  General  v.  Parker,  and  At- 

the  visitatorial    tomey  General  v.  Smart,  1  f^e^.  43,  72,  and  ibid. 

S^dS  w"^  41^  ^  *'»^«*  (37)  and  (53.) 

The  rule  that  an  inforBMition  for  a  charity  is  not  to  be  dismissed,  if  Ike  p«i<j 
has  fiedled  to  pn^  tht  propef  rf Uef|>  holds  foly  in  those  oases  wbijch  ike  Cwrt 
thinks  proper  fojr  its  interference  at  al]^  (4)  and  the  inform^tiQA'  hew  b^iqg 
improper,  was  dismisBed  with  costs. 

Blunt 


of  Frands  Vesey,  Sen.  375 


Blunt  versus  Cumyns,  July  8,  1751.  [  355  ] 

VOL.  II. 
(Reg.  Lib.  1750.  A.fol.  641.)  b'^^i 

Thirty  tbarefl  ia  a  privateer  remaining  unBubscribed  fbr,  and  taken  by  the 
managers  of  the  concern  on  their  own  acoount,  after  a  valuable  capture^  held 
tp  be  the  exclusive  property  of  the  managers.  Bill  on  behalf  of  the  other  sub- 
scribers dismissed ;  since  if  there  had  been  a  loss^  they  could  only  have  been 
soswiBrable  to  the  amojuat  of  their  own  shares. 

Not  dismissed  with  costs,  as  this  act  of  the  managers  might  give  occasion  to 
litigate  the  matter. 

In  all  mercantile  contracts  and  adventures,  parol  evidence  of  usage  in  such 
cases  allowed. 

Parol  evidence,  in  the  above  cases,  as  to  usage  and  custom  on  the  written 
aitides  taken  on  behalf  of  the  PlaintiflTs,  but  not  being  read  by  them  at  the  he^r- 
iag,  allowed  to  be  called  for  and  used  by  the  Defendants. 


\ 


WoRBLEY  versus  E.  of  Granville,  Page  33L 

July  9,  1751. 

[Reg.  Lib.  1750.  A.  fol  600,  entered  ''  Worsley 

V.  fVarsley:') 

Notes  and  Observations. 

Sbe  p.  331,  line  3  from  the  bottom.    The  trust  Portions.— 
^^ras,  ''  if  tbere  should  be  one,  and  no  morey  &c. ;  JJ^^J^^^^*^^^ 
^*  if  two  or  more,  then,  12,000/-"  &c.  R.  L.  baud  and  wife 

See  tame  page,  last  line.  After  the  words  "  twen-  ^^  ^^^>  ^^ 
>Hcm6,'*  the  declaration  ran  thus:  '•  or  if  such  L'^emZl*"'' 
^  person,  &c.  to  whom  the  real  estate  of  inherit-  if  all  should  die 
"  aace  expectant,  &c.  appertained,  should  pay  to  ^^Jfj'^fo^^^^ 
"4he  dmghter  or  daughters,  &c.  the  said  respec-  years,  to  raise 
''  tiVe  portions,  or  so  much  as  should  not  before  portions  for 

"  that  *^«"e»i*^^^^  «^^\ 


376 

WORSLKT 

versus 

E.  of 

Granville, 

July  9, 1761. 

[*356  ] 

A  son  attained 
21,  but  died  in 
father's  lifetime 
without  issue 
male.  The  por- 
tions not  raise- 
able. 

Where  a  term 
for  securing 
portions  has 
been  misplaced 
in  a  settlement^ 
Stc,  8  3  as  to  be 
defeasible  at 
Law,  it  will  be 
rectified  in 
£quity. 

VOL.  II. 
Page  336. 
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"  *that  time  be  raised  out  of  the  premises,  &c.  &c. 
**  then  the  term  should  determine,**  &c.  j8.  L. 

The  case  alluded  to  p.  3334,  seems  to  be 
Uvedale  v.  Halfpenny,  2  P.  fF.  151.  See  also  the 
cases  in  Mr.  Cox's  note.  Hylton  v.  Biscoe,  men- 
tioned p.  335,  is  in  2  Fes.  304,  et  anted  (350). 

The  Court  has  often  leant  against  raising  por- 
tions out  of  a  reversionary  term.  See  Lord  Clin- 
ton V.  Seymour,  4  Fes.  440,  460 ;  with  Mr.  Coxs 
note  to  Butler  v.  Duncomby  1  P.  fF.  452,  and  the 
note  to  2  Fes.  jun.  481.  Sed  vide  6  Fes.  379, 
380,  where  Lord  Eldan,  C.  disapproves  of  the 
Courts  **  being  eager  to  lay  hold  of  circumstances^ 
(4  Fes.  460),  or  "  of  small  grounds'"  in  such  cases 
(I  Atk.  549),  since  it  ought  to  be  wholly  impartial. 


After  an  ori- 
ginal bill  pro- 
ceeded in,  it  is 
not  a  fnotion  of 
course  to  en- 
large publica- 
tion on  a  cross 
biU;  but  notice 
must  be  given, 
&c.  (1) 


[367] 


Aylet  versus  Easy,  July  lit  1751. 
(Reg.  Lib.  1750.  B.fol.  482.) 

Notes  and  Observations. 

(1)  See  1  Atk.  21  and  291^  where  the  applica- 
tion is  regular. 

The  matter,  in  the  principal  case,  came  on  upon 
two  motions;  the  first  by  the  Plaintifis  in  the 
original  cause  to  discharge  an  order  obtained  as 
of  course  by  the  Defendants,  the  Plaintifis  in  the 
cross  cause ;  whereby  publication  in  the  original 
cause  was  ordered  to  be  enlarged,  until  a  fortnight 
after  the  Plaintifis  in  the  original  cause  should 
have  fully  answered  the  cross  bill :  the  other  was 
on  the  part  of  the  Defendants  in  the  original 
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cause,  tqnm  notice  that  publication  in  that  cause        Aylet 
might  be  enlarged,  until  the  first  Seal  after  the        ^^^ 
next  Michaelmas  Term;    and  that  the  original  July  11,1751. 
cause  might  be  adjourned  over  to  the  next  Term. 
The  Court  discharged  the  former  order,  and  ac- 
ceded to  the  latter  application.      Vide  16  f^es. 
93  and  133 


Gason  versus  Wordsworth,  July  11,  1751.     ^}^L^' 
{Reg.  Lib.  1750.  B.fol.  641.)  ^^^  ^^• 

Vide  S.C.  2  Ves* 

Notes  AND  Observations.  325,  etantea 

353 
Vide  S.  C.  2  P^es.  325,  et  antea  (353). 

It  appears  from  R.  L.  that  the  Government  in  A  foreign  go- 
Sweden  had  persisted  in  its  refusal,  though  appli-  J[,^^rTpT^^^ 
cation  had  been  made  to  the  King  and  Senate ;  refused  to  per- 
and  that  the  commission  had  been  returned  since  ™*'  ^^^  execu- 
that  time ;  so  "  that  there  was  no  probability  of  mission  to  exa- 
**  executing  any  future  commission.**  mine  witnesses 

in  its  states, 
^igreeable  to  the  indispensable  rules  of  the  Courts  of  Equity  in  England ;  publica- 
iion  was  ordered  of  depositioru,  which  had  been  taken  de  bene  esse. 


Bishop  of  Sodor  and  Man  versus  Earl  of    Page  337. 
Derby, and  Earl  of  Deuby versus 
Duke  of  Athol. 

{Reg.  Lib.  1750.  J.fol.  581.) 

Notes  and  Observations. 

(1)  See  the  plea  filed  in  the  second-mentioned  The  statutes  of 
Wise,  and  the  Lord  Chancellor's  observations  on  wills  c«  r/e  c/o- 

nis  cond'Uionali' 

some  b^ 
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Bisnof  of     «soine  points  relative  to  the  Isle  of  Man.  1  Fc#. 

^Ter^i^'''    202,204. 

KofDEUBY,       On  the  present  occasion,  there  were  not  only 

E  of^riRBY     ^^'*^^*^^^  f^r  ^^^  account,  mentioned  towards  the 

'  versus        bottom  of  page  367,  but  the  Master  was  to  com- 

D.  of  Athol.    pute  the  dear  annual  value  of  the  Rectory,  Tithes, 

I  ^^^  J      &c.  for  the  time  to  come,  from  the  time  to  which 

bus  do  not  ex-  "  ^^^  above-mentioned  account  was  to  be  carried 

tend  to  the /</e    ^' down    f  making  proper .  deductions  for  the  re- 

^^t'^ilril        "  served  rents]  ;  and  the  value  so  computed  was 

made  unalien-    ^^  to  be  paid  by  the  Earl  of  Derby,  and  any  other 

ble  by  a  private  "  persons  claiming  the  premises  comprised  in  the 

i?nrl|SlV    "  ^^ed  ^^  Collateral  Security  to  the  Plaintiflfe, 

heirs  general.     "  the  Bishops,  &c.  and  to  their  successors,  &c. 

on  fet^re  of  fa-  cc  yeariy,   and   every  year,  or  at  the  end  of  six 

*^  months  after  the  determination  of  every  year ; 
^  to  be  respectively  disposed  of,  distributed^  and 
^^  paid  by  them,  from  time  to  time,  according  to 
'^  the  trusts  mentioned  and  declared  in  and  by  the 
^^  said  grant  or  demise,  &c.  And  in  case  default 
*•  should  be  made  by  the  Eari  of  Derby ^  or  any 
person  who  should  claim  under  him,  as  afore- 
said, in  making  any  of  such  annual  payments, 
the  Plaintifis  in  the  original  cause  were  to  be  at 
liberty  to  apply  to  the  Court,  from  time  to  time, 
for  further  directions  to  enforce  the  payment 
*^  thereof  as  occasion  should  require.**    Reg,  Lib. 


U 
(I 
(I 


Knight 
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r  359  J 
Khioht  V€r$u$  DuPLESsis,  July  20,  1751.      VOL.  IL 

{Reg,  Lib.  1 750.  A.foL  614.)  .         Page  360. 

S.C.  ftVes.  286. 

Notes  and  Observations.  ^38, 665,  and 

lBro.P.C.415. 

(1)  I^Q,  however,  3 -^^Ar.  17.  octavo  edition. 

A  receiver  appointed  airainst  a  leiral  estate.  Receiver  not 

^  ^  ^^  ^  ^  jr  appointed  on 

liufar  a  conveyance,  upon  a  strong  ground  of  bus-  behalf  of  heir  at 
pidon  as   to  abused    confidence.     Htiguemny.  law,  as  againat 
Boiebf,  13  r«.  105.    Vide  also  in  LUyd  v.  Pas^  the  hSf  most 

m^hwmy  16  V^.  59.  try  the  question 

^)  See  page  362  of  the  Report.  Gu^^^  or 

tnuleelbr  aa  faifimt,  who  had  a  contingent  estate,  cannot  cnt  timber  of  his  own 
anthoritj,  though  it  may  be  fit  for  cutting,  or  even  for  a  probable  benefit. 
TlKnigh  such  an  act  may  not  amount  to  waste,  he  will  still  be  enjoined. 

It  seems  that  although  an  alien  cannot  hold  lands /or  Aii  awn  imefit^  be  may 
(dean  estate  hy  devise,  as  well  as  by  grunt,  conveyances  4^.  (2) 


Baewell  versus  Parker,  July  22,  1751.       Page  363. 
(Reg.  Lib.  1750.  A.  fol.  601.) 

Notes  and  Observations. 

Interest— 

[In  1  Bnmn  41,  money  raised  by  deed  on  land  Under  a  trust 
and  vested  in  trustees,  to  pay  debts,  was  held  not  J^"°^'  ^debtT*' 
to  diaoge  the  nature  of  simple^contract  debts,  and  and  i^des, 
therefore  they  were  not  to  bear  interest    But  if  held,  that  sim- 
mditors  had  filed  bills,  and  obtained  separate  S^h^Sidjaot 
leports,  firom  that  time  they  would  have  carried  carry  interest. 
jaterest.    Note  to  the  third  edition.]  to  a  tmT  ^ 

8ce  the  Report.  contra,  how- 

(1)  An  executor  who  had  been  directed  by  the  ever,  if  by  any 
triU  not  to  derive  advantage  from  money  in. his  tu^ef  a^pc-^ 

hands  ciality. 
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Barwell  *hands  without  accounting  for  legal  interest,  to 
Parker        accumulate  for  the  cestuis  qui  trusts^  ordered  to 

July  22, 1751.  account  for  interest  at  5  per  cent,  with  compound 
[]*360  J       interest  on  half  yearly  rests.     Raphael  v.  Boehm, 

.  ,.     ^  11  Ves.  92.     Affirmed  on  the  re-hearin^i^,  13  Ves. 

ciality,  from  /con 

'whence  an  in-     ^vl/,  O^U. 

tentioncanbe  As  to  various  Other  questions  of  interest,  see 
Ihe  d^bu'bJL  0^«^^^v-  Hunter,  2  Fes.  jun.  157,  &c. ;  D.  Bed^ 
nexed  by  way  of /ord  V.  Cohe^  2  Fes.  117,  et  antea  (293);  Bick- 
schedule.  ^^  y.  Cross,  2  Fes.  471,   post.  388;    and   -E.  i/ 

receiving'mo-     -Bfl'^  V.  -£  q/*  Bedford,  ibid,  587,  etpostea. 
ney,  and  giving       As  to  the  case  of  Car  V.  Countess  of  Barling- 
VoniS'mu^   '^^  particularly  mentioned  p.  364,  the  Decree  in 
re8t>  i$  bound  to  Reg.  Lib.  is  Contrary  to  the  declaration  stated  in 
doscandisnot  p.  ff^:s  Report   of  it.    See  Mr.  Cox's   note,  1 

discharged  fipom    p    r^  ^^q 

paying  interest    -*^*  '^  •  '^^^* 

for  it«  unless  his 

employer  accepts  the  security  and  interest.    Balance  of  an  account  stated  by 

such  scrivener^  &c.  wiU  carry  interest.  (1) 


VOL.  II.  Jones  versus  Clougu,  July  22,  1751. 

Page  365.  (^^^  jr^;j  1750^  ^y^/  624.) 

Notes  and  Observations. 

Query  the  accu'  (1)  The   Author   of  these   notes    ventures   to 

racyofiht  Re-  doubt  the  propriety  of  the  decision  in  a  case  thus 

^\           ^  ^'  circumstanced,   considering   the  strength  of  the 

The  marginal  words  ^^  duly  executed,''  which  he  cannot  avoid 

f  Uows^*^^  "  ^  thinking  a  Court  must  construe  with  referen  ee  0 

<' Father  tenant  the  Statute  of  Frauds.     See  also  D.  of  MarU 

''  for  life,  and  borough  V.  E.    Godolphin,  1  Fes.   73,  76,  77.  et 

'« tidVto"^' *'^"  ^^l^^  279:    likewise  Rose  v.  Conynghame  12  Fes. 

"  charge  [an      29.     If  it  shouid  be  Urged,  that  the  Court  would 

"  ''^^'^  supply 
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nippbf  a  defect  in  the  execution  of  the  powers  in         ^o^^^ 
&your  of  such  objects  as  younger  children,  he      Clouoh, 
>7ould  submit,  that  it  is  putting  the  case  upon  July22, 1751. 
a  totally  different  ground  than  is  argued  upon  by      [  361  J 
the  Master  of  the  Rolls  in  the  Report ;  and  that 
such  a  position  is  in  fact  inconsistent  with  it,  inas-  «  gum  for^' 
much  as  His  Honour  considered  the  will  had  no  "  younger  chil- 
defect  to  be  supplied.    However  this  may  be,  it  is  "  ^X^^d'^^h 
very  singular  that  the  point  here  reported,  is  so  '^  a^  he  by  will, 
far  from  being  raised  by  the  pleadings  (as  they  ap-  "  ^«^y  executed, 
pear  from  the  Registrar's  book,  that  the  Defend-  "  SSreSTy 
ant  Thomas  even  admits  the  will,  according  to  the  "  will  with  two 
statement  in  the  Billy  of  its  ''being  duly  executed  ^  T.  ^j/"^*!^  ood 
and  expressly  admits  that  the  premises  are  charge-  execution  of  the 
able  with  the  300/.  under  the  articles.  power,  nothing 

The  Bill  was  brought  by  a  mortgagee,  claiming  ^^"^  fo^leJ]^"' 
under  a  security  executed  by  Jb/tw,  after  having  otherwise  if  by 
suffered  a  recovery  of  part  of  the  estates  under  a  owner  of  the 
conveyance  to  him  (the  Plaintiff)  of  the  shares  of  ^ 
the    younger  children   (excepting  the  share  of 
Thomas)  agdnst  Thomas,  and  Richard,  one  of  the 
younger  children,  who  merely  claimed  to  be  en- 
titled, under  the  unll  of  John,  to  the  equity  of 
redemption  of  such  part  of  the  estates  whereof 
John  had  suffered  a  recovery. ''  After  long  debate'' 
the  Decree  directed  an  account  of  what  was  due 
to  the  mortgagee,  &c. ;  and  by  consent  of  Richard 
(the  devisee  of  John),  that  the  Shropshire  estate 
should  be  sold,  &c.    And  it  was  declared  (inter 
(iia)   that  the  sum  of  299/.   (advanced  by  the 
Plaintiff  to  the  younger  children),  with  interest 
and  costs,  ought  to  be  raised  out  of  the  Shropshire 
aiid  Montgomeryshire  estates,  rateably,  and  in 
proportion  to  their  respective  values,  &c. ;  which 
WHS  ordered  accordingly.     Vide  Reg.  Lib. 

It 
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JONIS 

vera%u 

ChOVQB, 

July  22,  1751. 

[*362  J 


*  It  is  observable  Airtber,  that  the  Master  6f  the 
Rolls,  in  the  hypothetical  case  put  in  367^  does 
not  carry  it  to  the  proper  extent,  so  as  to  render 
it  parallel  with  that  before  the  Court,  which  it  was 
to  illustrate. 


VOL.  II.         AsHLY  verms  Baillie,  July  i4fj  1751 


page  368. 


Real  assets,  fol- 
lowed under 
admlDistration 
bonds,  hy  lega^ 
UeM^Creditors 
have  no  such 
right. 


(Reg.  Lib.  1760.  A.foL  629.) 

Nona  AND  Obsbrvations. 

Mary  Pocock  was  not  fV.  Bamsley's  executrix, 
as  stated  in  the  report.  His  executors  renounced, 
Mary  Pocock  died  intestate.  William  Pocock,  the 
brother  of  the  Plaintiff  Jane,  took  out  adminis- 
tration to  his  mother  Mary  Pocock^  and  to  W, 
Barnsley,  with  his  will  annexed. 

Sarah,  the  devisee  of  William  Pocock,  was  not 
his  sister,  as  mentioned  in  the  report,  but  his  wife. 
The  covenant  of  Mary  Pocock,  was  by  deed 
poll  in  the  lifetime  oi  William  Bamsley  '^  reciting, 
^^  that  it  had  been  thus  given  by  his  will  with  ia- 
^^  tent  to  advance  the  Plaintiff  Jane  in  marriage, 
"  if  she  married  with  the  consent  of  the  said 
"  Mary  Pocock,  her  mother,  and  of  WiUiam 
^^  Pococky  her  brother,  or  the  survivor ;  and 
"  whereby  the  said  M.  P.  by  W.  Bamsley's  di- 
'^  rections,  promised  and  agreed  with  him,  his 
executors,  &c.  that  if  she  survived  him,  the 
3000/.  so  given  her  for  the  Plaintiff,  should  be 
paid  to  her,  if  she  married  with  such  consent.* 
R.L. 

William 


cc 


ct 


Cff 
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^fFiUiam  having:  refused  his  consent  to  a  suit-         Ashly 
able   marriage  for  his  sister^  the  Plaintiff  Jane,       Baillie. 
when  it  was  approved  by  all  her  other  friends,  a  July 24,  i75i.. 
suit  was  instituted  by  her  against  him  ;  in  which,      [*363  J 
the  Master  having  certified  his  opinion  in  favour 
of  the  match,  it  was  ordered,  that  upon  the  mar- 
riage of  the  person  in  question  with  the  Plaintiff, 
and   his   making  a  settlement,  which  had  been 
proposed,  the  PlaintiflTs  brother  fPilliam  should 
pay  the  sum  in  question.     William  died  without 
paying  it. — R,  L.    As  to  the  rest,  see  the  report. 
Yariuos   other  proceedings  are  stated  in  R.  L. 
which  are  not  m&terial  to  be  noticed  here. 


Bisitop  versus  Church,  Jtii^  25,  1751.         VOL.  II, 
{Reg  Lib.  1750.  A.fol.  597.)  Page  371. 

Notes  and  Observations.  Vide  S.C.2  Ves; 

dlOO,  et  antea 
y.j    ..»»    ^v.       ^^.^     ^.^^,.y  ^.    xw    ^   CO.    ^^#,    c*ix         (288). 

the  cases  referred  to  in  the  former  notes  on  the  «  |.^.  ^    . 
principal  case,  antea  (288).  on  ^  insS*^' 

It  muist,  however,  be  observed  that  Equity  will  °^nt  which  had 
not  relieve  in  such  cases>  where  the  obligation,  or  ^j^e^^a^^ 
corenant,  is  /rem  persons  in  the  nature  of  sure^  joint  bond,  and 
lief ;  or  where  the  consideration  is  not  that  of  a  ^^,  f«fPf ^^ »/  ^ 

^         '         J  »    I.    ^        •  11  1      tonich  the  remedy 

nun  of  money  advanced,  but  arises  solely  on  the  atiawwasgone-, 
fecc  of  the  instrument.    This  was  determined  in  ^^^  nature  of 
Sumner  v.  Powell,  and  others.  Rolls,  Nov.  19,  Jjfpjj?"^^^^^^ 
1816,  2  Meriv.  30.  in  which   Sir  IVilliam  Grant,  obligee's  right 
M*  R.  referred  to  the  case  oiDevaynes  v.  Noble,  1  Jj^n^g^^g^J^^^^ 
Merivale's  Reports.  529.     Quod  vide.  from  the  parties 

^2)  severally, (^) 

The 
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Bishop  •  (2)  Vide  the  preceding  note.    Probai  v.  Clif- 

ChTb"ch      /"^^'  ^^  Welsh  V.  Harvey,  mentioned  p.  373,  are 
July  25, 17&1.  also  cited  2  Ves.  102. 
r*364  ] 

The  solvent  obligor  being  dead,  the  demand  available  in  Equity  both  agninst 
his  executor  and  heir,  though  the  real  estate  was  liable  only  in  defkult  of  the 
personalty.  Though  a  legal  obligation,  and  penalty  may  have  become  void  at  Law, 
the  condition  of  it  is  considered  in  Equity,  as  an  agreement  to  pay,  regard  being 
had  to  the  nature  of  the  consideration.  (2) 


VOL.  II. 
Page  372. 

Vide  S.C.  IVes. 
503,  et  antea. 
(210). 

Page  375. 


Parol  evidence 
admitted  to   * 
show,  that 
though  a  bond, 
on  marriage, 
was  for  140/. 
per  annum,  yet 
the  agreement 
was  for  100/. 
The  bill  dis- 
missed, as 
founded  on  a 
private  agree- 
ment, calculated 
to  deceive  a 
material  party. 
It  viras  dismissed 
however,  with- 
out costs. 


PiiYSE  versus  Lloyd,  July  26,  1751. 
(Reg.  Lib.  1750.  B.  /o/.  644.) 


PiTCAiRNE  versus  Ogbourne, 
Jufy  29,  1751. 

(Reg.  Lib.  1750.  B./ol.  634.) 

Notes  and  Observations. 

The  statement  of  the  case  is  continued  at 
377 ;  and  it  agrees  with  Reg.  Lib. 

It  appears  that  the  Defendant  lived  wholly 
with  her  uncle ;  see  p.  379. 

fFalker  v.  fFalker,  cited  p.  375,  is  in  2  Jtl^ 
99 ;  and  see  the  note  to  3  Ves.  58. 

The  case  of  S.  S.  Company  v.  Oliff,  cited  pag-^ 
376,  is  also  cited  1  Vol.  318,  where  it  is  called? 
D'Oiiphant  v.  S.  S.  Company. 


Marquis 
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Marquis  versus  Marchioness  of  [  366  ] 

Anandale  {l),July  29, 1751.  VOL.  IL 

{Reg.  Lib.  1750.  B./ol.  613.)  ^^  381. 


lSl<fot9>iitD  Observations. 

^^  * 

(1)  See  also  another  breach  of  the  Anmdak  ^oTJ^iJdtut 
cause.  Ambler  89,  and  Bempde  v.  Johnstone,  3  f^es.  lands  in  Eng-^ 

jQg^  land^  in  trust 

Thome  v.  fFlatkins,  cited  p.  383.  is  in  2  Fes.  35,  niainders  over, 
et  antea  (265).  was  by  act  of 

Lord  Loughborough,  C.  in   Oxenden  v.  Lorrf  ^JJJed^nA.'iir" 
Compton,  doubted  the  accuracy  of  Mr.  Vesey's  estate  in  Scot- 
note  at  the  top  of  p.  384 ;  observing  there  was  ^^»  duri^ 
nothing  which  called  for  such  a  dictum.    Vide  2  A?^faJned2], 
Ves.  jun.  76.     His  Lordship,  in  that  case,  de-  and  became  a 
termined  that  the  produce  of  timber  cut  down  and  ^  ^g^t  te^ 
sold  by  order,  on  a  report  ^'  that  it  would  be  for  called  in>  and 
the  lunatic's  benefit,**  was  personal  assets.    See  ^^  ^^^  i^^^xva- 
2  Tef.  jun.  69,  and  also  ibid.  261.  J^d  that  U  was' 

(2)  It  was  declared,  'Hhat  the  principal  money  to  be  considered 
*  placed  out  on  the  said  adjudications  and  secu-  ^^^^ 
^*  rities,  being  part  of  the  testator  f^.  B.'s  trust  England ;  the 
**  estate,  is  to  be  considered  as  part  of  the  real  es-  ^^^^  thereon, 
•*.tate  of  the  said  Marquis  of  A.  in  England ;  and  considered  as^ 
^  that  the  interest  arising  upon  the  said  securities  pefMna/ estate 
^  is  to  be  considered  as  part  of  the  personal  estate  ^heMMtel-  was 
^  of  the  said  Marquis  of  A.  in  England.^  R.  L.        ordered  to  setae 

(3)  The  report  is  inaccurate  towards  the  top  of  *  ra^abk  pro- 
p.  .387,  where  it  states  that  the  Master  was  to  umatic's  main^ 
make  the  apportionment  between  the  two  per^  tenance.and 
smud  estates  in  England  and  Scotland.    On  the  ^^^^^  ^i 

2  c  con-  and 
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♦contrary,  the  Court  declared,  "  that  the  burthen 
^^  and  expence  [of  the  maintenance  and  debts] 
ought  to  be  borne  in  a  rateable  proportion  be- 
tween his  real  and  personal  estate  in  England* 
'^  and  his  real  and  personal  estate  in  Scotland, 
regard  being  had  to  the  respective  incomes  and 
produce  of  each  estate.**    The  Master  was  di- 
rected ^^  to  inquire  into  and  settle  the  proportions 
''  accordingly,**  &c.    R.  L.foL  613. 

$ptttit)tl^.  (S) 

Another  sum  in  the  Exchequer  in  England^  arising  from  the  sale  of  heritable 

joriBdiction  in  Scotland^  considered  as  real  estate  in  ocotland. 


Maiquis 

versus 

Mabcbionkss 

of 

AirANDALB(l) 

.fuly29,  1751. 
[♦366  J 

• 

and  personal 
estate  in  Eng- 
land and  those 
in  Scotland  re' 


u 


(( 


t( 


u 


VOL.  11. 
Page  388. 


Ew parte  B ax j  July  30,1751. 


Exetpiwm  to  a  certificate  from  Commissioners  of  Bankrupt.^urisdiction  of 
CoBamiMioners  of  Bankrupt  in  matters  referred  to  them  —When  Accounts,  &c. 
are  referred  to  Coo^misaioiiers  of  Bankrupt,  their  jurisdiction  and  proceedioga  are 
anaiogom  to  accounts  taken  btfore  a  Master  m  a  suit  in  Equity,  and  also  to  that  of 
Auditors  under  the  old  Action  of  Account  at  Law.  In  the  case  of  exceptions  to 
the  report  of  a  Master,  or  the  certificate  of  Commissioneps,  they  moat  be  foimded 
on  objections  made  before  the  Master  or  Commissioners.  If  the  Master^  isc. 
fforiee  ku  report,  &c.  on  the  oljectums,  the  other  party  may  except  as  to  suchparti, 
though  Uie  exceptant  be  not  strictly  warranted  by  the  objections.-— <}om- 
niis8ioners>  as  well  as  a  Master,  may  proceed  ex  parte,  if  &e  parties  will  not 
attend. 


Pbge  389.  Harei80N  ver^ti^SouTHCOTE^  July  31,1751. 

S.a  1  Atk.  628.  {Reg.  Lib.  1 750.  A.  fol.  690,  646.) 

neaaUowedas  ^OTES  AND  ObsERVATIOM. 

V^ discovery^  The  Defendants  put  in  separate  pleas. 

from  whom  the  (^)  Vide  Bixmmsword  \.  Edwards,  2  V^es.  248, 

Defendant  pur-  et  antea  (334).    See  also  15  Fes.  337. 

chased  was  not  *  ^ 

a  Papist.  (1)  Lo^P 


of  Frantu  P'eseif,  Sen.  ^^ 


LaRD  Montague  verms  DvDUAiifj  J  367  ] 

•Ai^  31, 1751.  \2Jl?' 

Notes  and  Observationsw  °         * 

The  case  of  The  Lord  Men/or  of  York  v.  PtVA- 
ington,  cited  p.  397,  is  in  1  Atk.  282,  and  2  ^/A:. 
302. 


Beard  t^er^w  E.  ^ovfi%^  August  3, 1751.       p^   ^^ 
{Reg.  Lib.  1750.  ^./o/.  508,) 

Notes  and  Observations. 

(1)  This  mctt/  be  a  matter  of  convenience,  and  Though  a  cause 
attended  with  no  prejudice  or  risque  in  some  cases ;  ^y  ^ayljeor^ 
but  the  Court  might  in  others  be  led  to  overlook  dered  to  be  paid 
the  interest  of  material  parties,  if  such  applica^  out  of  Court 

.  •  without  rcviv« 

tions  were  very  common.  ing  the  cause. 

In  the  principal  case,  the  Elarl  of  Powis,  the  upon  the  con- 
Petitioner,  stated  himself  to  be  entitled,  under  *^t;?^*}i,!^^ 

,  .  i«  n    1*  parties  actually 

settlement  and  a  private  act  of  Parliament,  to  cer-  interested,  (i 
tain  sums  to  be  raised  out  of  a  500  years  term,  and 
a  sum  in  Old  South  Sea  Stock,  which  had  been 
chargeable  with  an  annuity  of  700/.  to  the  Plain- 
tiff Ladi/  Beardy  but  which  the  Petitioner  had 
since  purchased ;  and  after  further  stating  that 
the  trustees  had  theretofore  raised  some  objections, 
and  that  an  end  might  now  be  put  to  all  the  mat- 
ters sought  i>y  the  bill,  so  that  it  would  be  unne- 
cessary to  bring  the  suit  to  a  hearing,  he  prayed 
by  his  petition,  that  he  might  be  declared  entitled,   .  [  368^] 

2c  2  &c. 
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BfiARD        &c,  and  tiiat  the  trustees  might  raise  the  reqni- 

£.  Powii,      s^^^  sums  by  sale  or  mortgage  of  the  term,  and 

Augubt  3,1761.  that  all  parties  might  be  paid  their  costs  out  of 

the  estate  of  the  late  Marquis  <^  Powis.  Where  • 
upon,  &c.  upon  hearing  the  said  petition,  the  said 
act  of  Parliament,  &c.  the  Counsel  for  the  trustees 
not  opposing,  &c. ;  and  the  Plaintiflb,  Mr.  </. 
Beard  and  the  Lady  Henrietta  his  wife,  being 
present  in  Court,  and  examined,  tind  declaring 
they  have  received  satisfaction  for  the  annuity  of 
700/.,  and  consenting,  &c.  His  Lordship  de- 
clared that  the  said  several  sums,  &c.  did  belong 
to  the  Petitioner  for  his  own  use.  And  the  De- 
fendants, the  trustees,  not  opposing  it,  the  Ac* 
countant  Greneral  was  ordered  to  transfer  to  the 
Petitioner  the  O.  S.  Sea  Annuities,  and  that  the 
Defendants,  the  trustees,  should  he  at  liberty  *  to 
pay  to  him  the  other  sums,  when  the  same  should 
be  raised  out  of  the  500  years  term  before  men- 
tioned.    Reg.  Lib. 


VOL.  II.      Welford  versus  Liddel,  August  3, 175L 
Page  400.  {Reg.  lAb.  1750.  B.  fol.  65L) 

Notes  and  Observations. 

Plea  good  in 

part,  and  in  part      (I)  Besides  that  part  of  the  plea  and  averment 

jSSSn^J'sta-  8*^*®d  ^'^  ^^^  report,  it  proceeded  thus :  ^*  And 
tute  of Umita-  ^^  further,  that  they  did  not  within  six  years  be- 
tions,nottothe  «  fore  filing  the  bill,  nor  within  six  years  before 

general  account  ,.  , .  °  j       -xl  ^ 

prayed,  but  to  ^^1  ^^^  served  With  process  to  appear  and 
an  account  be.    ^'  answer  thereto,  ever  promise  and  airree  to  pav. 

tween  Plaintiff  *^^ 

and  his  father  ^  See  the  end  of  the  Judgment,  page  400  of  the  Report 

in 


ofFraneis  Vesey^  Sen.  389 


^•lyERBitisfy  the  Plaintiff^  any  money  for  any  of  the      Wblfobd 
ittbiters,  &c.  charged,  or  alleged  by  the  bill,  &c.**       LirDBL, 
Hlfie^  plea  was  allowed,  ^'  as  to  itil  dealings  and  August  3,  i76i. 
transactions  between  the  Plaintiff  and  •/.  IF.     [*369  ] 
Ilis  fether  deceased,  except  as    to  the  bond  . 
charged  in  the  Plaintiff  *s  bill  to  have  been  en*  allowed,  with  an 
tered  into  by  fFatson  to  the  Plaintiff,  and  the  txceptum  of  6ae 
cofisideration  thereof,   and  all  circumstances  A^tothcpieaof 
relating  thereto.**    And^  as  to  that  party  the  plea  the  statute  on 

\9Wer^nUed.     R.  L.  merdiants  nc 

(2)  See  page  400,  et  vide  Jones  v.  Pengree,  6  ^^°  ' '  ^ 
9^e8.  580. 


Es  parte  Southcot,  August  6,  175U  yQ^  II 

Notes  and  Observations.  Page  401. 

Roberts's  case,  mentioned  402,  is  in  3  Atk.  5,  Commission  of 
308.    Vide  2  Strange,  1208.  i"»«^y  *«  i»- 

qmre  as  to  the 
lunacy  of  a  per- 
80D  abroad,  was  directed  where  the  party*s  mansion  and  more  important  estates 

lajr. 


Lord  Donegal's  Case.  Paffe407 

Notes  and  Observations. 

In  this  case  a 

(1)  There  has  been  an  alteration  since  Lord  commission  of 
Hardwicke's  time ;  and  commissions  in  the  nature  lunacy  was  re- 
€f  those  oj  lunacy y  are  now  applied   to  cases,  oil^r^"^^ 
where  there  is  such  an  imbecility  of  mind  as  ren-  merely  weak 
ders  a  person  incompetent  to  the  management  of  ^^^^^^S^^^f* 
bis  afiairs,  or  liable  to  be  imposed  on.    See  in  and  imbecile. 

Ridgeway  mind.  ( i)     .  "" 
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L.:^eii.'8   Midgeway  v-  Darwin ^  8  Ves.  66,  66.    Ex  parte 

Cranmer,  12  Fes.  446,  447,  &c.  The  proper 
return  to  such  a  commission  is,  ^^  that  the  party 
''  is  of  nniound  mi&d ;  so  that  he  is  not  sufficient 
^'  for  the  government  of  himself,'*  &c. ;  and  a  re* 
tnm,  ^'  that  he  is  so  debilitated  as  to  be  incapable 
''  of  the  general  management,''  &c.  being  too  loose, 
was  qnashed,  and  a  new  commission  issued^  13 
Ves.  446. 

(2)  See  page  408.— The  word  ''  idiot    is    a 
technical  one,  well  known  in  our  antlent  law,  and 

of  the  word  (2)  confined  to  the  precise  case  of  a  person  ^^fatuus 

anativitater  The  words  of  the  statute  17  Ed. 
II.  c.  9,  are  '^  Rex  habebit  cultodiam  terrarum 
^^  fatumum  naturalium ;"  whereby  (says  Cowelts 
Interpreter)  it  appears,  an  idiot  must  be  "  ibtuus 
"  a  nativitate."  "  For  if  he  was  ever  wise,  or  be- 
^^  came  a  fool  by  chance,  &c.  the  King  shall  not 
"  have  the  custody  of  him."  There  are,  however, 
some  forms  df  writs  directing  enquiries,  "  an 
"  idiota  etfatuus  a  nativitate  extitit^  see  12  Ves. 
461,  note. 


At  to  \dwiM  In 
the  strict  sense 


VOL.  II. 
Page  409. 


PdiME  ventts  Stebbing,  July  1,  1752. 

{Reg.  Lib.  1751.  B.fol  569.) 

Notes  and  Observations. 


(1)  Vide  Lee  v.  DAranda,  1  Ves.  1,  et  antea 
Corenant  in       (1),  et  Barret  v.  BecJcford,  1  Fes.  519,  et  antea 

T^i!^,"^"    (219). 

cles  that  landg     ^        ' 
settled  were  ox 

a  certain  value,  which  they  were  not:  husband^  by  wjU  "  confimu  the  articlet, 

and 


of  Francis  Vesey^  Sen.  391 

^and  also  gwe%  his  wife  all  his  lands  in  A.  B.  for  life."  Held  not  to  be  a  question 
of  satiafactionyOr  part  performance  {V),  but  of  construction  i  and  that  the  wife 
was  entitled  to  both  interests  under  the  intent  thus  collected.  Further  covenant 
from  the  huaband,  *'  inasmuch  as  he  was  to  be  absolutely  entitled  to  all  "  the 
"  wife's  personal  estate,"  to  settle  "  in  respect  of  any  sum  that  might  come  to 
"  her  afterwards,  after  the  rate  of  100/.  per  annum  on  her  for  life,  for  every 
"  1000/. ;  and,  upon  certain  contingencies,  that  she  should  be  paid  back  a 
**  moiety  of  aU  that  he  should  recevce  as  her  portion."  The  husband  obtavMd 
a  Decree  for  400/.  of  the  wife's  money,  hut  did  not  receive  it ;  held,  she  was 
entitled  to  a  settlement  according  to  that  proportion;  and  Uie  contingencies 
haxnng  happened,  to  the  moiety  likewise  of  all  sums  received,  including  the  400/. ; 
since  the  husband  might  have  received  it. 

[»371  ] 


ScBAFTOX  versus  QuiNCEY,  Jtt/^  2, 1752.        VOL.  II. 
(Reg.  Lib.  1751.  B.foL  572.)  ^^  413- 

I>eedofap- 

Notes  and  Obsbrvations.  ffinT^i- 

ter  county 

(1)   The  Defendant,  who  claimed   under  the  pursuant  to  a 
deed  of  appointment,  admitted   that  the    prior  power  in  a  fbr- 

1     i.  •.  m^r^       1.1  ^    J    ^i_  X  ™er  deed  which 

deed  of  1742,  which  created  the  power,  was  not  u^as  not  regie- 
registered^  and  that  the  deed  of  appointment  was  tered  (i),  post- 
not  registered  until  1748  [which  was  two  years  J^f^^J"^^ 
(^ter  the  registry  of  the  Plaintiff's  mortgage.']  sequent  to  it, 

and  registered 
before  it. 

Anonymous,  t/i//y  4,  175?.  rage414 

Notes  and  Observations.  tbiToTdt 

(1)  Sbs    Hanson  v.    Gardiner^  7    Fes.    305,  j^^^  ^^j  ^^ 

309,  &C.  obstacle  or  in- 

(2)  Vide  page  414,  415,  and  7  Fes.  309.  tTy^iiltT*'' 

Court  of  Equity  will  not  interpose  by  Ii^ujiction.  (1)  In  this  case  an  Injunction 
to  sUy  the  use  of  a  Market  was  refased.  A  right  cannot  be  established  against 
all  persons  under  a  mere  bill  for  an  Injunction.  (2) 

Lewin 
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vni   Tf  Lewin  versus  Lewin,  July  6, 1752. 


P&ge 


{Reg.  Lib.  1760.  B./oL  473.) 
NoTBS  AND  Observations. 


Construction  of  Bbsides  what  is  Stated  in  the  report  as  to  the 
A^^' '  b  11  ^Q^^*®  ^^  favour  of  the  wife ;  the  testator^  just 
to!&\^fe,  other-  before  the  gift  of  the  general  legacies^  directed 
wise  unprovided  that  ^^  in  case  the  plaintiff  should  survive  the 
foj  cwSw?*  ''  children  he  should  leave,  or  the  child  she  should 
maintenance.  ^^  be  ensient  with  at  his  decease,  then  his  execu- 
Chi  a  deflciwicy   a  ^^^  should  pay  to  her,  during  life,  an  additional 

of  assets ;  held,  „  ^  .^,  '^   ''  .     F^         •  j  •     xi. 

on  the  intention  ^um  of  40/.  per  annum,  to  be  paid  m  the  same 
of  the  testator,  ^^  manner  as  the  120/.  was  thereby  directed  and 

tSSlT'  " -nade  payable- 

proportion  with  The  Court  declared,  ^^that  the  Plamtiff  was 
the  general  le-  a  entitled  to  this  contingent  annuity,  as  well  as 
^^*^'  *^  to  the  annuity  above  mentioned,  in  preference 

**  to  the  other  legatees ;  and  that  th6  sums  di- 
*^  rected  for  maintenance  of  the  children  had  a 
"  preference  likewise.**    R.  L. 

See  per  Lord  Hardwicke  further  as  to  this  case 
in  2  Fes.  421. 

The  determination  alluded  to  by  Lord  Hard- 
toicke,  p.  417,  as  to  the  abatement  of  an  annuity, 
seems  Hume  v.  Ethuards,  3  Atk.  693.  Brawn  v. 
Allen,  mentioned  in  same  page,  is  in  1  Fern.  31. 
As  to  the  doubt  expressed  by  Lord  Hardwicke, 
and  the  case  supposed,  at  the  bottom  of  p.  417, 
see  in  Blower  v.  Morret,  2  Fes.  420,  421,  and 
which  was  determined  within  a  few  days  after- 
\vards.    See  the  next  page. 

Run- 


of  Francis,  Vesetf,  Sat.  '^ 

RuDSTONE  versus  Anderson,  July  7,  1752.     [  373  ] 

VOL.11. 

{Reg.Lib.mi.B./ol.6M.)  p^^^S. 

NOTBQ  AND  OBSBRVATIONd. 

(1)  See  also  2  Bra.  291,  and  I  Bro.  260.  ReTocation  of 

'    Where,  however,  a  testator   had  bequeathed  J^^^^. 
leaseholds  for  all  the  residue  of  his  tetmyond  in*  of  tithes^  toge-^ 
terest   therein  at  his  decease,  and  suffered  the  thcr  with  a  rest 
term  to  expire,  but  continued  to  hold,  and  pwd  dJjI^^'Sj^J^ 
half  a  year's  rent  as  tenant  by  the  year,  a  subse-  under  which 
quent  lease  obtained  by  his  executrix  was  held  to  ^^J  ^^^^f' 
be  subject  to  the  uses   of  bis  wilL     James  v.  ofa  new  lease, 
Deane,  11  Fes.  383,  quod  vuk.  .       heW  to  amount 

Abney  v.  MUer,  cited  page  418,  is  in  2  Atk.  tl^'^^^. 
593.    See  Ambler  573,  and  Jcanes  y.  Deane^  11  licationwas 

Fe^.383.  necessary.  (1) 

Carte  v.  Carte,  mentioned  p.  419,  is  in  3  Atk. 
174,  and  ^m6.  28. 


Blower  versus  Morret,  Ju^  lO,  1752.        Page  420. 
{Reg.  Lib.  1751.  A.  fol.  554.) 
Notes  and  Observations. 

Pecuniary  lega- 

(1)  Vide  Lewin  v.  Lewin,  2  Fes.  415,  and  the  des  abate  in 
bottom  of  page  4 1 7,  e^  antea,  (372) .  ^^^Sl^""^^ 

(2)  An  inquiry  was  directed,  as  to  whether  the  direction  in^thc 
wife  were  entitled  to  dower;  and  a  declaration  wiU  that  they 
made  agreeably  to  what  is  stated  at  the  end  of  the  "tV^^tl^j^^ 

report.  place:'  (l)  or  a 

direction  as' to 
ihe  Urns  of  payment.     If,  howerer,  an  intention  that  any  legacies  are  to  be 
paid  in  full  is  to  be  collected^  or  reasonably  inferred,  it  will  be  otherwise,  as 
where  a  legacy  Is  meant  as  a  purchase  of  dower  to  which  ihe  party  U  entitled,  (2)  . 

Nichols 
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[  374  ]  Nichols  versus  Gould,  Jti/y,  10,  1753. 

^^^*  ""  {Reg.  Lih.  1751.  B.  fol  623.) 


Pa^e  422. 


NoTBs  AND  Observations. 


Purchase  of  a         Q^  Though  mere  inadequacy  is  no  ground  o 
set  amde  merely  relief^  where  the  parties  during  the  treaty  and 
ibr  undervalue,  arrangement  stood  on  equal  terms y  the  Courts 


^^bcfaigno    prope|.iy  yeiy  jealous  in  scrutinizing  all  trans 

actions  of  the  kind ;  and  they  seem  of  late 


to  have  leant  more  particularly  against  them 
especially  in  the  case  of  expectant  heirs. 

Vide  antea  (297)  in  the  notes  to  E.  Ckesterfieh^^ 
V.  Janssen.    Evans  v.  Chesshtre,  mentioned  ibid-    - 
and  reported  p.  300,  together  with  Peacock  T'^^ 
Evans,  et  e  contra,  16  P^es.  512.    See  also  in  Bowei 
V.  Heaps,  3  Fes.  ^  B.  117. 


Page  424.       Rattray  versus  Darley,  July  11,  1758. 

(Reg.  Lib.  1751.  B.fol.  546.) 

Notes  and  Observations. 
Agreement.  (1)  The  report  is  inaccurate  in  statinir  that  tl^B-e 

having  entered  agreement  was  the  subject  of  the  cross  btU, 
into  a  written     relied  on  by  the  Plaintiff  in  the  cross  bill,  ¥f\ 


SS?J?wi/r  ^^^  ^^^  Defendant  in  the  original  suit,  jn 
t4)  a  woman  he  of  fact  it  was  the  subject  and  foundation  of  I 
had  Jived  with,  original  Mil.  The  Defendant,  by  his  cross  bi 
rend  he  had  re^  attempted  only  to  set  up  a  kind  of  discharge, 


ceived  from  her  lease,  and  offer  to  account  by  Anne  O.  the  Plai 
Zt^t.  tiffin  the  original  suit.  ^ 

ductions  -,  TmJ^ 


of  Francis  Vesey,  Sen.  395 


♦The  agreement,  as  set  forth  by  the  original  bill,       Rattaby 
was  stated  thereby  to  have  been  given  by  the  De-       darlby 
iendant  to  the  Plaintiflf  ^nne  in  writing,  in  the  July  1 1,1752. 
;erm8  following :  "  I  do  hereby  agree  to  leave      [*375  ] 
*  Mrs.  A.  G.  by  my  last  will  and  testament,  the 
'*  value  of  the  rents  I  have  received  of  her  estate,  account  was 
"  deducting  thereout  what  she  stood  indebted  to  firthwUh  di- 
-  me  for  what  I  paid  for  her  before  this  time,  ex-  ^^^^Sn  Lt 
^  cept  clothes.    And  I  do  hereby  acknowledge  the  balance  in 
^  that  I  have  this  day  received  of  her  the  sum  of  hcpfevour wa«* 
^  5/«  in  full  of  all  accounts  and  demands  to  this  as  a  debt  from 
^  day,  whatsoever ;  as  witness  my  hand  this  2d  the  Defendant, 
**  October,  1749,  T.  Darley.''    As  to  the  original  SS^?)^  ^ 
bill,  the  Court  (inter  alia)  directed  an  'inquiry, 
^  whether,  on  the  last  mentioned  day,  being  the 
^  date  of  the  agreement  entered  into  by  the  De- 
'^  fendant  with   the  Plaintiff  Anney  she  was  in- 
''  debted  to  him  for  any  money  which  he  had  paid 
**  for  her  before  that  time,  except  for  her  main- 
^  tenance,  or  that  of  her  children,  or  for  the  use 
"  of  the  family,  or  for  clothes,  or  for  presents ; 
^  and  if  so,  the  Defendant  was  to  be  allowed  the 
''  same  in  account."    And  it  was  declared,  ^*  that 
^  what  should  be  coming  on  the  balance  of  that 
'<  account  was  to  be  considered  as  a  debt  from  the 
^  Defendant  to  the  Plaintiff  Anne,  to  be  paid  her 
'  after  his  death.**    And  after  his  death  the  Plain- 
tiff, or  her  representatives,  were  to  be  at  liberty  to 
apply.    The  Defendant  was  to  pay  the  costs  up 
to  the  hearing,  and  his  cross  bill  was  dismissed 
Vith  costs. 
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Page  425. 


■M 


Directions  of 
Utte  Court  ou 
establishing  a 
right  to  hold  a 
perpetual  co- 
racy»  and  as  to 
the  nomination 
thereto  by  the 
patron. 
The  question 
whether  a  per- 
petual curacy  or 
no  may  be 
judged  of  by 
three  concur- 
ring circum- 
stances, 
first,  whether 
there  are  paro- 
chial rights  be- 
longing  to  the 
chapel  in  ques- 
tion; secondiff, 
with  reference 
to  the  rights  of 
the  inhabitants 
withm  the  dis- 
trict; and 
thirdly,  as  to 
the  rights  and 
dues  belonging 
to  the  curate— 
Such  a  curate 
not  removcable 

at 
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Attorney  General  versus  Brereton^ 
and  Brereton  versus  Tamberlainb^ 

July  14, 1752. 

{Reg.  Lib.  1751.  J.Jol.  577.) 

Notes  and  Observations. 

Sbb  page  429. — ^Tbe  order  made  was  as  follows: 
Whereupon,  &c.  And  the  Court  having  proposed 
to  the  parties  in  these  causes,  whether  any  of 
of  them  are  desirous  to  try  any  of  the  questions 
arising  in  these  causes  at  Law;  and  the  Counsel 
for  all  parties  declining  to  try  the  same  at  Law; 
His  Lordship  doth  Declare  that  the  Curacy  or 
Chapel  of  FUnt  is  a  Perpetual  Curacy,  and  that 
the  nomination  of  a  Curate  to  the  said  Chapel 
belongs  to  the  Vicar  of  the  parish  of  Worthop 
for  the  time  being,  and  his  successors  in  that 
Vicarage ;  and  that  the  Curate  so  nominated, 
being  licensed  by  the  Bishop  of  St.  Asaph,  for 
the  time;  being,  t^  not  removeable  at  the  pleasure 
qf  the  Vicar  of  tV.,  but  has  a  right  to  hold  such 
Curacy  for  such  time  and  in  such  manner  as  other 
perpetual  Curates  have  by  law  a  right  to  hold 
their  Curacies:  and  therefore  upon  the  original 
information  doth  Order  and  Decree,  that  the 
right  of  the  relator  R.  T.  to  the  said  Curacy, 
with  its  appurtenants,  and  to  all  revenues,  profits, 
and  duties  thereunto  belonging,  or  therewith 
usually  enjoyed,  be  established  according  to  the 
declaration  aforesaid.'*  The  charitable  benefac- 
tion 
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*tion  of  20/.  per  annum  to  the  Curate  was  also     Attornby 
established ;  and  possession  of  the  Chapel  was  or-        J^^ 
dered  to  be  delivered  to  the  relator:  an  account     Bkbbbton^ 
of  the  profits  directed,  &c.     The  right  of  the  a°dBBBBBTON 
Vicar,  the  Plaintiff  in  the  cross  cause,  and  of  his  Tambbrlainb, 
successors,  to  nominate  a  Curate  of  the  said  per-  J^y  ^**  ^'^^* 
petual  Curacy  of  F*  on  all  vacancies  thereof  was      [*377  ] 
established.    The  cross  bill  was  dismissed,  as  to 
all  other  matters.    Two  of  the  Defendants  were  p,^|^^  ^ 
to  be  paid  their  costs,  but  none  were  given  on  a  churchy  or 
either  side,  as  between  the  other  parties.     Meg.  noinin«*ion  to 

j-i     /.  7  K*7c  a  perpetual 

I^tO.  joi.  0/e.  curacy,  may  be 

by  parol. 
A  bill  18  the  proper  mode  of  establishing  a  right  to  a  perpetual  curacy,  &c.&c. 
and  not  an  injfortnation  in  the  name  of  the  Attorney  General,  ercq»<  in  the  cast 
of  charities,    j^ugmentationi  of  vicarages,  4rc.  form  iuch  an  exception.    Costs. 


Trevanion  versus  Vivian,  July  14,  1758.      VOL.  II.   " 

(No  Entry.)  Rige  480. 

NoTBs  AND  Observations. 

(1)  See  also  Bullock  y.  Stones,  2  Fes.  621,  et  Undera  bequest 
postea397;  2 Roper  on  Legacies20S;  and  Leake  ^^SZ"^ 
V.  Robinson^  2  Meriv.  384,  iatetoA.ifhe 

Green  v.  Ekins,  cited  page  430,  is  in  2  Jtk.  473.  JJJJj;,*^^. 
Butler  V.  Butler,  cited  ibid,  is  in  3  Jtk.  68.  cumulate,  (i)' 


Hele  versus  Gilbert,  Jufy  16,  1762.         Plage  430. 
(Reg.  Lib.  1751.  A.fol.  684.) 

Notes  and  Observations. 

(1)  As  to  what  will,  or  not,  pass  under  a  bequest  Arrears  of  im- 

of  ^^'^  ^^  ^ 

pass 
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^^  of  "  furniture;*  or  "  household  furniture,''  gee  2 

Gf  LBiRT,  Roper  on  Legacies  249,  &c.  and  especially  JLe  Fiir^ 

July  16,1762.  rant  v.  Spencer,  1  f^es.  97,  ef  aniea  (68),  and 

L  378  J  Stapleton  v.  Conway  ^  antea  (185) ;  notes  to  1  jf^ese^y 

pass  under  a  // * 

bequest  of "  o/z  The  testator  had  in  his  house  some  store^em, 

"  ^^^  '^'^'^^'  ''^^  ^'^^^  ordered  to  be  delivered  up  to  his  resi- 

•'  due;'**  duary  legatee.    R.  L.    So  in  Porter  v.  Tbt^^^^iy, 

Chioa  held  to  3  f^e^.  311^  u)ine  and  books  held  not  to  pass. 

mLt^'f^  Money  at  a  banker's  was  held  to  pass  under  a 

mtuter  (1)  bequest  of  all  debts  due  to  testator  at  his  death, 

Si9r€-tea  ooa-  Carr  v.  Carr,  1  Meriv.  641.  note, 

tra.  ' 

VOL.  II.  -.s^ 

P^e  431.  Lewis  versus  Nangle  (1),  July  17 ,1752. 

Vide  Ambler 

1/^:.  Notes  and  Observations. 


OnabUlby  de.      (1)  See  this  case  Ambl.  150.  Et  vide  Clinton  v. 


io 


theheiratlaw'  Hooper,  I  Fes.  jun.  173. 

an  unnecessarj 
party. 

Feige431.         Ward  wr5u« Turner,  July  2o,  1752. 

(No  Entry.) 

Notes  and  Observations. 

In  the  case  of  (1 )  As  to  donationes  mortis  causa,  see  1  Roper 
danaiUmes  mar^  Legacies,  1,  2,  &c.  particularly  Tate  v.  Hilbert, 
iM/dstiMiy  is  2  Fes.  jun.  Ill ;  Snelgrove  v.  Bailey,  3  ^/Ar.  214  ; 
indispensable  to  Gardner  v.  Parker,  3  Mad.  Rep.  184  ;  Walter  v. 
Z^JlJ^i^^J^gyl,.  Hodge,  2  Swanst.  92,  c/  ^ej.  with  the  notes, 
ject  matter  m  A  similar  rule  prevails  also  as  to  gifts  inter  mvos. 
^^*^?f^«^-  Vide  in  Tate  v.  Hilbert,  2  Fes.  jun.  Ill,  &c.;  and 
jmL^  must  -Ai<ro6tt*  V.  Smith,  12  f^e*.  39,  &c.  See  also  in 
be  Tofnkyns 
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Tamkyns  v.  Ladbrookej  2  Fes.  591,  594,  595,  et        Ward 
postea,  421 ;  fValter  v.  jHb^^e,  2  5ii;aiw/.  &c.  92.  xuBrER, 

Bailey  v.  Snelgrove,  cited  p.  432  and  431,  is  in  jdy  20, 1752. 
3  Atk.  214.    Ryal  v.  Rowles,  referred  to  p.  436, 
is  in  1  Fes.  348.     Richards  v.  i%m5,  cited  ibid,  is     [  379  1 
in  2  Atk.  319.  Amb.  319.  ^  ^  ^^^.^^    ^^ 

See  page  442  ;  et  vide  the  notes,  antea  (163,)  to  what  is  equiv«- 
fFalmsley  v.  CAiW,  1  f^e*.  341, 345,  &c. ;  and  those  lentto  it  at 
arttea  (284)  on  the  case  of  Askew  v.  TAe  PouUer-  ^^^^^^  ^f 
ery  Company,  2  f^e^.  89.  #io6lr,  4  c.  defi- 

cdtpte,  ^.  not  sufficient  to  conatitate  audi  a  gift,  though  stroog  evidence  of  the 
intent.  Formerly,  there  could  be  6e  no  action  at  law  on  a  bond  without  a  prqfert. 


MiTPORD  versus  Fbatherstonhauoh,        ^SJ^^* 

July  21,  1752.  Page  445. 

{Reg.  Lib.  1751.  /?.  fol.  525  (1). 

NOTBS   AND   ObSBRVATIONS. 

(1)  Thb  matter  in  question  came  forward  <m  in  directing  ae- 
exceptions,  which  were  ovenmled.  SJ^^haTto^ 

When  exceptions  have  been  over^ruled,  it  is  not  usaarj,  extor- 
the  practice  to  enter  the  points  in  Reg.  Lib.  ^^^»  ^^  opjirea- 

(2)  See  DetiUin  v.  Gale,  7  Fes.  583.  K5^^to  De- 

criee^  dhrecti 
every  thing  doubtful  to  be  taken  mott  itrongly  agmmt  the  per9on  guiity  of  such 
proceedings,  (2) 


BUDBN 
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VOL.  II.  BoDEN  versus  Dokb,  Jufy  3S,  1753. 

P^  446.  {Reg.  Ub.  1750.  A./ol.  484.) 

NoTBS  AND  Observations. 


jj^i^^T"  (1)  This  doctrine  seems  not  incMuistent iri& 
wicke  held  that  the  Fules  of  good  pleading ;  having  r^;ard-to  tbe 
l"»^^  CM"  of »  distinction  His  Lordship  lays  down  in  tbn  Rroot 

bill  for  disco-  _^  ,  *;         vi         v   »i.         ^!1 

r  380  1  "  seems,  however,  questionable,  whether  bodk- 

ytTJ<^a  De-  qnent  decisions,  and  many  judicial  observationii 
"he^u'^w'  *'*^®  "***  shaken  the  rule  deducible  from  the  ^ 
to  m^c  ■nch'^  cip^  CBS^*  *>Dd  subjected  a  party  to  plead,  or  de- 
discoTcry  by  his  mur,  instead  of  "  objecting  to  aruwer  hjf  em  (Oh 
wbiTm  hV'jA»  "o""***  except  in  cases  of  imputed  crime,  at  of 
Ac.  '  pentdty  or  forfeiture. 

See  much  reasoning,  and  most  of  tbe  fonnfr 

cases  referred  to  in  1 1  Ves.  285, 396,  303,  &c.  he. 

See  also  16  Ves.  382,  &c. ;  and  2  Ves.  and  B.  3(4, 

&c. 
As  to  the  excepted  cases  of  imputed  crim^ 

penalty,  and  forfeitnre,  see  Beames  on  Plffu» 

Equity  270,  and  Parkhurst  v.  Lowten,  1  Man- 

391. 


•nw 
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The  Bishop  of  Winchester  versus 
FouRNiER,  July  23,  1752. 

(Reg.  Lib.  1761.  A.fol.  593.) 
Notes  and  Observations. 


Rolls. 


(1)  See  also  the  case  of  fFard  v.  D.  of  Bucks,  on  a  prombsory 
app^^  Dam.  Proc. ;  3  Bro.  P.  C.  681  and  687,  ^^»  iUMpidout 
octavo  edition ;  and  fol.  93,  &c.  folio  edition.         t^^Sl^l 

This  case  is  the  one  alluded  to  in  the  note  at  utances,  and  the 
the  end  of  the  principal  case,  p.  449.  STt  bdn"*^ 

improper  one, 
9oem  iflht  note  were  actually  genuine ;  decreed^  at  the  instance  of  the  person  ol- 
kged  to  have  given  it,  to  be  deposited  with  the  Register  of  the  Court  (i)  in  the 
firtt  inetance ;  with  a  dedaratioii  that  the  PUintiff  was  entitled  to  be  relieved 
against  it,  without  preventing  the  Di^ndant  from  bringing  an  action  on  it  with- 
in a  reasonable  time ;  and  if  delay  in  so  doing,  then  to  be  delivered  up. 


Senhouse  versus  Earl,  July  23,  1752.  [  381  ] 

VOL.  II. 

{Reg.  Lib.  1751.  B.  fol.  650.)  P^^Si. 

Notes  and  Observations. 

All  that  appears  relative  to  the  principal  case  Held  that  a  plea 

m  Reg.  Lib.  is,  that  the  plea  was  ordered  to  stand  of  fbreclosure  is 

m        ^                                     '■  not  good  Without 

uHr  an  answer,  '^  with  liberty  for  the  Plaintiff  to  the  foreclosure 

**  except  only  as  to  the  charges  in  the  Bill  relating  ^«  ^^«^  "»^« 

**  to  notice  of  the  articles  or  settlement  therein  Though  a  mort- 

^  mentioned,  and  any  circumstances  relating  to  gagee  is  not 

^^  the  point  of  notice."  *^""^^^  f  *f; 

*^                                    ^                                   .-„  cover  his  title 

2  D                         rhere  deeds. 
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SEKnousB  There  seems  a  mistake  throushoict  the  whole 

Earl,         paragraph  relative'to  the  case  of  Jones  v.  Kend^ 

July  23>  I7fi2.    ricAr,  mentioned  by  Lord  Hardwicke^  p,  460*     It  is 

^rne  there  was  originally  a  plea  of  a  foreclosure, 
denies  notke  i  he  ^^^  *^^*  ^uch  plea  was  Overruled,  tt  could  not, 
must  not  only      howcver,  have  been  overruled  on  the  ground  re- 

g^MTul^HtUiil    P^^^^i  because  the  foreclosure  had  actually  been 
speciaifacu  and  made  absolute  ;  and  it  was  not  overruled  by  Lord 

"iS"I!I^       ^-  ^^^'  ^*  *y  ^^^  Macclesfield.    See  5  Bro. 
ctei^  refoi-    p  ^  2^^  247^  octavo  edition.  The  appeal  to  the 

See  alto  6  Atk.    House  of  Lords  was  noifHnA  the  decision  as  to  the 
^^*  plea^  but  from  Lord  C.  Kifi^s  dismission  of  the  BtH 

itself,  which  sought  a  redemptioh. 

The  Plaintiffs  in  that  suit  afterWanls  filed  aBiH 
of  Review,  as  for  error  apparent^  in  respect  of  se- 
veral matters  of  form  s  to  whicti  the  same  Defebd- 
ant  put  in  h  demunrer,  which  was  allowed  by  Lord 
C.  king. 

The  appeal  to  Dom.  Proc.  was  by  the  original 
Plaintiffs  from  this  decision ;  and  the  matter  was 
r  382  ]      ultimately  compromised  by  an  agreement,  made  ao 

(>der  of  the  House  of  Lords. 

See  the  whole  of  the  case  accordingly,  6  Bro. 
P.  C.  244,  to  the  end  of  p.  2S3,  in  the  octavo 
edition,  and  in  the  third  vol.  p.  315,  &c.  of  the 
folio  edition. 


IS 


Chktwynp 
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CwETWYND  versm  Lindqn,  July  23,  1752.      VOL.  II. 
{Reg.  Lib.  1751 ,  J./ol.  350. )  page  450. 

NoTBs  AND  Observations.  • 


(1)  ViDB  2  Fes.  and  B.  118,  121, 124. 

(2)  See  2  Fes.  493. 


Demurrer 
Bhovldpreciiely 
disti$igtdsh  eack 
4Kwt  of  the  bUi, 
imnwred  to.  (1)    Though  parties  may  demur  to  discover  any  thing  which  imjf 
prore  illicit  cohabitation^  or  what  may  subject  them  to  pains>  penalties^  or  ec^ 
cleBiastical  (2)  censures,  &c,  a  charge  against  persons  for  a  conspiracy^  or  attempt 
to  set  up  a  bastavd  child^  is  not  demurrable  unto ;  that  not  being  per  te,  an  in- 
dictable offence. 


Griffith  versus  Hood,  Jti/y  24,  1752. 
{Reg.  Lib.  1751.  A./ol.  507.) 

NoTBs  AND  Observations. 

Thb  Bill  was  filed  by  the  husbcmd  and  wife. 

(1)  See  1  Fonb.  T.  E.  94,  &c. 

The  money  in  question  was  ordered  to  be  paid 
into  Court,  and  laid  out  in  the  name  of  the  Ac- 
countant General,  without  prejudice,  and  subject 
to  further  order :  and  the  Defendant  Hood  was 
directed,  '^  within  two  months  from  the  time  of 
^'  the  Decree,  to  pay  unto  the  Plaintiff,  the  wife, 
^^  or  some  person  authorised  by  her,  for  her  sepa- 
*'  rate  use,  the  arrears  of  the  interest  thereof,  at 
"  the  rate  of  4  per  cent  per  annum,  accrued  from 
^  18th  day  of  November,  1 749,  which  was  to  be 
^'without  prejudice  to  any  of  the  parties.**    R.  L. 


Page  452, 


2d  2 


Morris 


Baron  and 
Feme. 

Where  a  suit  is 
relatiTc  to  the 
separate  estate 
of  a  wife,  the 
biU  ought  to  be 
ffledby  her  pro-* 
chein  amy.     If, 
howeyer,  such  a 
suit  be  instituted 

f  883  J 

by  the  husband 
an4  VBife  jointly, 
the  Court  wiU^ 
seonre  the  fund 
fortfae  wife^  iit 
the  name  of 
trustees,  or  the 
accountant  ge^ 
nefal.  (I) 
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VOL.  II. 
Page  452. 

lujunctioQ  to 
stay  buifdiiig 
not  granted  in 
cases  of  mere 
injury  or  incon- 
venience to  pro- 
perty or  persons 
adjoining,  or 
otherwise,  ex- 
cept by  agree- 
ment, or  tlie 
building  being 
of  such  a  nature 
OM  to  stop  up  an- 
lient  iighU.  (l) 


Morris  versus  The  Lessees  of  Lord 
Berkeley,  July  25,  1752. 

Notes  and  Observations. 

(1)  See  the  next  case  in  2  f^cs.  453,  of  the  M- 

tomey  General  v.  Doughty;  Ryder  v.  Bentham, 
1  Fes.  543,  and  the  notes  thereon,  antea  (242) ; 

particularly  the  case  1  Dick.  163,  165,  and  At- 
torney General  v.  Nichol,  16  Ves.  338. 

It  appears  from  thence,  that  the  Court  will  not 
interpose  upon  every  degree  of  darkening,  even 
antient,  lights.    See  16  Fes.  343. 


Page  454.      Grayson  versus  Atkinson,  July  17>  1752. 


Devise,  Execu- 
tion and  Attes- 
tation of.— 
Not  necessary 
under  the  stat. 
of  Frauds  thata 
testator  should 
sign  in  the  pre« 
sence  of  the  wit- 
nesses.   His  ac- 
knowledgment 

f  384J 

of  his  hand-  . 
writing  is  suffi- 
cient, idthough 
done  to  the  se- 
veral witnesses 
at  different 
times.  (1)    ' 

Where 


Notes  and  Observations. 

(1)  Vide  Ellis  v.  Smith,  1  Fes.  jnn.  11,  &c.  and  * 
Mr.  Fesey  junior*s  very  judicious  notes.  See  also 
Jddy  V.  Grix,  8  Fes.  504. 

It  was  determined  in  Croft  v.  Pawlet,  2  Sira. 
1109,  that  it  is  not  absolutely  necessary  to  mm^ 
tion,  m  the  form  of  attestation,  the  fact  of  ike  sig- 
nature  of  the  iviinesses  in  the  devisor*s  presence. 
And  the  Court  observed,  that  the  feet  of  witnesses, 
having,  or  not,  complied  with  such  requisites,  was 
evidence  to  be  left  to  a  jury. 

(2)  See  Bootle  v.  Blundell,  1  Cooper,  Ck.  Hep. 
136, 137.  S.  C.  19  Fes.  494.  Vide  also  2  fro.  503; 
4  Bro.  230,  231  ;  and  5  Fes.  404 ;  likewise  Ogle  v. 
Cook,  1  Fes.  177,  et  antea  (103). 

A 
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.    A  witness  to  a  devise  having  become  Hnsane^      Graysow 
Tproof  of  his  JiandnWriting  noas  allowed.     Bennett      at^nbon 
v.  ToffloTy  9  Ves.  381  ;  and  in  the  case  of  Machen-  July  17, 175-2. 
%ie  V.  Frazer^  9  Ves.  5,  wher^  will  was  30  years 
old,  and  no  account  could  be  given  of  one  of  the  ^  be'"tabiilh- 
witnesses,  further  proof  was  dispensed  with.    See  cd  in  equity,  it 
also  19  Ves.  505.  ™^*  ^  P'^^«d 

bv  6&di  or  thfi 

(3)  See,  however,  Lord  Carrington  v.  Payne,  5  subscribing  wit- 
Vts.  404,  and  the  cases  in  the  preceding  note.         nesses  if  living; 

A  Court  of  Law,  in  the  trial  of  an  Action  on  a  "^^^If'^^;^^ 
will,  .is  content  with  the  examination  of  amf  one  substontfgted, 
of  the  attesting  witnesses ;  but  on  the  trial  of  an  ^-  (^) 
issue^  devisavit  vel  mm,  directed  by  a  Court  of  ^^^^  i^j^g  5JI 
Equity,  there  must  be  an  examination  as  to  all  yond  sea,  there 
the  witnesses.    Bootle  v.  Blundell,  Chop.  R.  136,  i""?!  J^l'L;. 

-  '  *  ^  been  a  comxnis- 

imd  19  Ves.  494,  500,  et  seq.  sion  to  examine 

Notwithstanding  the  stress  laid  by  Lord  Hard-  ^^ )  *"ul?^ 
wiche,  in  pp.  457  and  459,  as  to  the  benefit  sup-  ^^ly  ^jrect  a 
posed  to  be  contemplated  hy  the  Statute  from  the^Tnal  at  Law' 
proof  or  disproof  of  the  hand-writing  of  a  wit-  ^t^^g^^^n  ^f 
ness,  or  of  a  devisor,  it  is  not  to  be  supposed  the  marksmen  go€xi 
framers  of  that  Statute  could  have  meant  it  to  "°^«''  ^^®  ®^^- 
operate  as  an  interdiction  against  the  making  of  a 
devise,  or  the  attestation  of  one,  by  illiterate  per- 
sons, tUterly  unable  to  write  their  names.    It  is,  be- 
ddes,  to  be  observed,  that  learning  was  then  by 
no  means  so  common  as  in  the  time  even  of  Lord 
Hardwicke.     It  is  rather  curious,  that  there  does 
not  appear  axiy printed  case,  in  which  it  was  made 
questionable,  whether  an  attestation  of  a  devise 
by  marksmen  was  good,  between  the  passing  of      [  385  ] 
the  Statute  of  Frauds  and  the  year   1803.     Mr. 
Serjeant  Hill,  however,  stated  there  had  been 
,  several  such  cases.     See  Harrison  v.  Harrison,  8 
Ves.  185, 186 ;  and  Addy  y.  Grix,  ibid.  504. 

It 
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It  sSould  seem  that  Lord  Hardwicke's  reasoning 
at  the  top  of  p.  458,  ii  very  sounds  notwithstand- 
ing the  dicta  attributed  to  his  Lordship  elsewhere, 
and  to  Lord  C.  J,  lilies  in  the  Rep.  1  Ves.  jmr. 
14-16.  See  Mr.  Vesey  junior's  note,  ibid.  pp.  17 
and  18.  Vide  etiam  per  Lord  Eldmy  C.  18  Fcm. 
183. 


VOL.  XL 

Page  46  1 
S.iC.  iIXck.178. 


ReTlvor  is  al- 
lowed for  cosU 
taxed.  Costs  die 
l¥itb  the  party 
unless  taxed ; 
(1)  and  even 
where  taxed  in 


White  versus  Hayward,  Jti/y,1752. 


Notes  and  Observations. 


(1)  See,  however,  Johnson  v.  Peck,  the  next 

case,  and  2  F^es.  465 ;  Kemp  v.  MackreU,  3  Jtk^ 

812,  and  2  f^es.  580,  et  postea.    Also  Blower  v. 

^  Morrets,  3  Atk.  772 ;  Hall  v.  Smith,  1  Bro.  438; 

thelife-time  of  ^^^  Morgan  v.  Scvdamorey  2  Ves.  jun.  313. 

such  partyi  and* 

the  person  to  pay  them  is  in  prison,  he  will  be  disdiai^ged  unless  there  be  a  re- 
vivor within  a  reasonable  time  ;  this  is  in  like  manner  as  in  a  case  of  sequestn* 
tion.    Difference  between  process  at  Law  and  in  Equity. 

Process  in  Equity  is  tit  perwnam^  for  a  contempt ;  not  so  at  Law. 

Writs  of  execution  at  law,  and  writs  of  Fi.  F^.  do  not  abate. 

Writ  of  sequestration  in  equity  does  abate.    Ilie  Court,  however,  will  allow 
time  to  revive. 

Process  of  sequestration  in  equity  nearly  resembles  that  of  Fi.  Fa.  at  law ;  but 
there  b  the  above  material  distinction,  in  case  of  the  party's  death. 


John 
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^  - 

u  Johnson  versus  Peck,  July  25,  1752.  [  386  J 

VOL.  II. 

:  r  {Reg.  Lib,  1751.  A.fol.  540.) 


NOTBS  AND  ObSBBVATIOMS. 


P&ge  466. 


(1)  Sbjb  the  preceding  case,  sifid  the  references.  Though  the 

strict  rule  be^ 
not  to  allow  revivor  merely  for  costs,  which  have  not  been  taxed.  (1)  thp  Court' 
leans  against  enforcing  it,  if  there  be  mty  thing  in  the  Decree  y^  rtmainmg  to'be 
eteeuted. 


Tan^r  versus  Ivie,  July  27, 1752.  P9ge466. 

(Reg.  Lib.  1751,  B./ol.  661.) 

Notes  and  09Sebvations. 

(1)  I^B  also  Whittaker  v.  Mortar^  1  Cox.  Ca.  Pra<^^o  imy. 
Ok.  886.  The  Court,  however,  in  Pearce  v.  Pearce,  ^'^  "S^******* 
refused  a  next  friend  bis  costs,  where  he  might,  by  k>wcd  cm2J 
reasonable  diligence^  have  known  the  flu^t  of  a  re-  thpiigii  tbe  biU 
cpyery  having  been  suffered ;  notwithstanding  the  ^gjgj^^'*' 
infiuif  s  benefit  was  his  only  object  iu  the  suit.    9  Masur  bayiog 
Ves.  548,  and  in  Jones  y.  Powell,  2  Meriv.  141.  P'^^J^^T 
Sir  fV.  Grant y  M.  R.  refused  a  reference  at  the  in-  foj.  t^e  infent's 
riance  of  a  next  friend,  to  enquire  whether  a  suit  benefit  (i). 
which  he  himself  had  instituted,  was  for  the  in-  ^^'^a^J^^'S*'^^ 

&nt*S  benefit.  signment  of 

Nugent  V.  Gifford,  1  Ath  463,  mentioned  pp.  *^  Jf*|f r?. 
466-7,  is  cited  in  Jacomh  v.  Harwood,  2  f^es.  269.    spect  of  their 

The  other  case,  mentioned  p.  467,  relative  to  the  own  debts,  or 
executors  of  the/),  of  Bucks  and  Mead  the  Banker,  jJ^'S^e^oLl?)' 

is  derar"  /n 


la 
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Tanbr  is  that  of  Mead  y.  Lord  Orrery.  3  Atk.  235.  See 
«:;^        these  cases  much  commenteHn  by  Lord  Eldon, 

July  27, 1752.   C.  in  3PLeod  v.  Brummond,  17  Ves.  152.    That 

case  was  first  decided  at  the  Rolls.    See  14  Fes. 

Sdf  J^^'pur.*^  353,  and  affirmed  on  appeal  ubi  supri,  17  Ves.  152. 

poses,  if  no        Quod  vide. 

fraud  in  the  (2)  See  Niigent  V.  Giffardj  and  Mead  v.  Lord 

^SSnffi''"  Orrery,  above  referred  to.  Per  Lord  Hardwicke ; 
ground  of  sus-  also  p.  469 ;  and  Jacomb  v.  Harwood,  2  Fes.  265, 
pidoninthe       &c.  e*  aw/efl  (338). 

transaction  (2).  ^        ^ 


[  387 


'A 


Champ  versus  Moody,  July  38, 175i. 
{Reg.  Lib.  1751.  A.fol.  501.) 

Notes  and  Obsbrvations. 

Gmieraily  (I)  ViDB  Creuze  V.  Hunter^  2  Fes.  jun.  157,  &c. 

ipeakmg,  to       and  the  note  to  p.  169,  ibid. 

JSSnV^-         ^^  ^^^  ^^^  ^^"^^  ^^  '*^®  ^^*^  ^^^^  i^^)y  on 

iemi  mjurther  the  D.  Bedford  V.  CbArc ;    likewise  2  Pc*.  jun. 
SSdl^        164,  and  Bickham  v.  Ow*,  2  Te*.  471  (the  next 

been  directed  on  case  but  one.) 
the  ori^al  De- 
cree.   The  ca8e>  however,  of  a  direction  for  a  iriai  at  law  U  an  exception ;  and 
th^re  may  be  others  founded  on  the  peculiar  nature  of  a  case  (1). 


£x 
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Ex  parte  W ATKinfs,  Juhf  39*  \7 52.  VOL.  11. 

{Reg.  Lib.  1751.  B.fol.  540.)  Page  470. 

Notes  and  Observations.  ^ISSTiJSy 

It  has  long  been  quite  settled,  that  the  Court  ^£^ut^y 
"Will  appoint  a  guardian,  and  allow  maintenance,  on  suit  in  Court, 
»  mere  petition.    See  ex  parte  Salter,  3  Bro.  499,  ^''l  "^^T*^" 

J  n  TV.-  f    »^i-ix  out  a  reference 

and  26  Uick.  7o9.  to  the  Master. 

(1) 


BicKHAM  versus  Cross,  Jkdy  29, 1752.  [  sgg  ] 

Page  471. 
{Reg.  L*.  1751.  A.fol.  661.) 

Notes  and  Observations. 

(1)  This  case  turned  on  very  particular  circum-  interest  com- 
stances.     See  2  Ves.  jun.  160,  164,  166,  where  p«ted  on  va- 
hord  Loughborough,  C.  though  he,  at  first,  thought  IJ^rSd  dw  m. 
it  a  singular  case,  said,  ^^  Lord  Hardwicke  was  and  also  on  all 
*'  perfectly  right,  and  did  not  vary  from  his  general  a"^'^  ^^lu^* 
^  reasoning:"  gums)  and  on 

The  Petitioner's  demand  consisted  of  several  costs, 
particulars.  The  most  material  one  was  in  respect  of 
a  bond  for  900/.  given  by  the  Petitioner's  father 
on  her  marriage ;  the  interest  whereof  was  to  be 
paid  to  her  separate  use^  till  laid  out  in  a  purchase 
oj  lands ;  the  profits  of  which  lands,  when  pur- 
chased, were  to  be  paid  in  like  manner.  This  prin- 
cipal sum,  and  a  very  large  arrear  of  interest  there- 
on^  had  been  reported  due  to  her ;  as  likewise  a 

sum 
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BicKHAM       gmj^  Qf  484/,  18^.  9rf.  for  principal  and  interest^  on 


versus 


Cross,        account  of  a  legacy;  another  sum  of  194/.  Is.  3d. 
July  ^,  1162.  paid  by  her  mother  (whose  general  legatee  and 

executrix  she  was)  for  interest  of  a  bond  and 
mortgage,  due  from  her  brother*s  estate ;  another 
sum  of  eleven  guineas  paid  by  her ;  audi  a  sum  of 
290/.  reported  due  to  her  for  costs.  The  Petition 
prayed,  that  these  sums  might  be  consolidated  to- 
gether, and  carry  interest  from  the  date  of  the  Re- 
port, at  41.  and  a  half  per  cent.  &c,  &c.  The 
Court  referred  it  back  to  the  Master  '^  tp  carry  on 
^'  the  Petitioner's  subsequent  interest,  in  manner 
^^  following :  viz.  upon  the  principal  sum  that  car- 
r  389  1      '^  ^^^  interest  at  5  per  cent,  per  annum,  at  the  rate 

^^  of  5  per  cent, ;  apd  on  the  other  principal  nutis, 
^^  and  also  on  all  the  interest  and  costs,  at  the  rate 
^'  of  4  per  cefit. ;  and  alsQ  tp  tm  her  subsequent 
^^costs.**  Reg.  Lib.  1751.  A.  fol.  561.  See  also 
per  Lord  Loughborough,Q.  %  Fes,  jun*  160;  where, 
however,  there  is  an  omission  of  the  above  wor^ 
'^  and  also  on  all  the  interest  and  costs."  See  ibid, 
164. 166.  As  to  the  general  practice,  s^e  Creuze 
Y.  Hunter f  2  Fes.  jun.  157,  &c.  See  also  Champ. 
V.  Moody,  the  last  case  but  one,  and  2  f^.  470:. 
likewise  2  Fes.  661,  662 ;  and  Morgan  v.  Morgan^^ 
2  Dick.  6i3. 


Earl 
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Earl  of  PoMFRET  verms  Lord  Windsor,      VOL.  IL 

July  SO,  1752.  «^""^^^ 

Page  472. . 

{Reg.  Lib.  1761.  A.fol.  580.) 

Notes  ani>  Observations^ 
(1)  See  some  observations  upon  this  ease  in  Fine  by  penooi 
Hercy  v.  Dintvaodtf,  2  Fes.  jnn.  91.  wHSTcuL 

(2)  See  Stackhouse  v.  Bamstony  10  Fes.  4S3.       the  legul  estate 
Ite  case  referred  to,  p.  476,  of  Lm^d Portsmouth  being  in  uw- 

V.  FwanU,  is  the  one  in  \  Fes.m.  b2-';^tJSS 

As  to  what  appears  at  the  t>ottoqi  of  p.  476,  oii  charge  under 
the  presamption  arising  from  no  demand  bein^  ^  ^^  ^ . 

J  ifjr      lo  •i.-^u      u  ?  tmit,  though  a 

made  on  a  bond  for  18  years,  it  is  to  he  observed,  great  lengSi  of 
that  a  presumption  from  mere  hofigthof  tme  will  time  had  • 
not  be  raised  under  a  less  term  thto  the  statutory  ^^^^^^^ 
Ijbaptation  of  20  years ;  though  satisfacfeioii  may  b6  bibits  eM  voce, 
presumed,  if  evidence  be  give^in  aid;  a6  if  an  ac-  ^  "*^®  iswuw- 
couit  had  been  settled  in  |;)iejnterim,  without  ^ity^ceJlniy 
notice  taken  of  the  demand..  -Qgwulfi  j.  Leighj  I  examme  the 
T.R.  270.    See  also  12  Fes.  m,  9^1,  and  37?.      [  390  ] 
3at  more  especially  the  well  considered  doctrine  fitness  to^*« 
in  the  most  important  case  of  the  Marg.  Choi-  Kotfc^Scrc. 
vumdel&f  v.  Lord  Clinton^  2  Jacob  ^T  fFalker  1,  ei  fore  can  be  used 

.g^  as  an  exhibit 

Jl^\  *^  AMr^     A  i^Ak  -M    9-    1  rt-B .  -m   proved  vivdvoce, 

(2)  See  pp.  479,  480,  and  I^k^  v.  Skinner ,  I  in  respect  of 
Jacob  and  fFalker  9,  8gc.  with  the  references.  wWch  the  other 

(3)  A  private  Act  of  Parliament,  as  to  strangers,  h^/had "  right 
18  coAsidered  oiily  in  the  light  of  any  private  con-  to  cross- 

Veyance.  examine.  («) 

(4)  See  the  Rep.  p.  482.  ever,  that  the 

(5)  See  in  Tomnsend  v.  Lofwfieldy  1  Fes.  37,  et  benefit  of  such 
(Mrfea,  32 ;  also  1  Ves.  297,  anlea  152,  and  2  Fes.  [^e^'^gSit """ 
565,  post  416.    As  to  the  general  principle  of  pre-  ami  the  right  to 

sumption  controvert 
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E.  of  POUFRBT 

vertiM 

L.  Windsor, 

Jnly  30, 1752. 

controvert  on 
the  other,  is  a 
proper  subject 
of  adjustment 
either  in  the 
Master's  office, 
under  a  com-  * 
mission  by  vir- 
tm  of  hia  certi- 


sumption  from  length  of  time,  see  12  f^es.  265, 
and  the  cases  above  referred  to  by  note  (!)• 

(6)  See  the  Rep.  p.  483.  Et  vide  Hercy  v.  Dm- 
woody y  2  Fes.  juh.  87;  and  Pearson  v.  Bekhier,  4 
Ves.  627. 

The  Author  of  these  notes  submits,  that  there 
being  some  mistake  or  complication  of  terms, 
about  the  middle  of  page  484,  in  the  Rep.  the  sen- 
tence would  more  properly  run.  thus : — 

''  If  then  this  trust  for  raising  20,000/.  has  not 
ficate  i  or  under  ^^  been  executed,  what  bar  is  there  from  length  of 

a  trial  at  law. 
See  p.  480. 
Purchaser  fbr 
valuable  consi- 
deration, with* 
out  notice.  Is 
not  bound  by  a 
private  act  of 
Parliament.  (S) 
Executors  and 
administrators 
are  considered 
as  trustees  in 
many  instances. 
(4) 


time  [to  a  person  coming]  against  an  adminis- 
^^  tratrix,  calling  for  an  execution  of  this  trust  of 
^^  the  real  estate  [wkkh  trust  that  admimstrairix 
*^  ought  to  have  seen,  performei]  ?** 

The  latter  words,  it  will  be  seen,  are  suhstituted 
for  those  now  in  the  Report ;  viz.  '^  which  belongs 
^^  to  the  administratrix  and  representative  of  the 
^^  personal  estate  to  do.** 

(7)  The  Court  (inter  alia)  declared  accordingly, 
'^  that  so  much  as  should  be  cfoming  to  the  Plain- 
^'  tiffs  for  their  share  of  the  residue  of  the  20^00011 


how  &r  a  bar  in  ^^  and  interest,  was  an  incumbrance,  &c.  prior 

^^  preferable  to  the  mortgages  insisted  upon  by  the 
^^  Defendants ;  those  mortgages  being  only  of  mi 
^^  equitable  estate ;  and  it  appearing  further,  that 
^^  the  said  B.  H.  the  first  mortgagee,  had  notice  of 
'^  the  trust,  under  which  the  Plaintiffs  claim.**  Reg. 


equity  to  an  ac- 

[  391  ] 

count.  (6) 
Though  stale 
accountsare  dis- 
couraged (6) » 


yet  an  adminis-     j-  .v    ^^q^ 

lo  MP  to  lAe  saw-      (8)  See  Swyr^en  v.  Scawen,  1  Fes.  99,  et  an- 

estOe,  and  was 

aoooontable  for  the  amount,  was  not  allowed  to  take  any  advantage  from  the 

length  of  time  elapsed  y  and  held  that  she  ought  to  have  seen  the  trust  executed. 

A  second  mortgagee,  with  notice  of  a  former  mortgage,  but  wUhoui  notice  rfa 
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former  trutt^charge  antecedent  to  both,  and  of  which  the  former  mortgagee  had 
notice,  was  obliged  to  take,  subject  to  tliat  charge.  (7) 

Though,  in  general  cases,  portione  out  of  real  estate  carry  interest  iti  theirnature 
without  particular  mentioh  (8) ;  yet  in  the  principal  case,  as  a  great  length  of 
time  had  elapsed,  and  some  degree  of  laches  occurred,  with  some  complication 
of  circumstances  relative  to  the  portion  itself,  the  commencement  of  interest  was 
fixed  from  the  time  of  the  sum  to  be  raised  having  become  a  duty  decreed  upon 
a  former  occasion. 


Harrison  versus  Rvmsey^  July  30,  1752.       VOL,  II. 

(No  Entry.)  Page  488. 

Notes  and  Observations.  On  Petition. 

[*  Held,  that  ^'  infants  are  bound,  by  a  Decree  Decrees  by  con- 
.^  taken  by  consent,  though  no  reference  to  the  «cpJ»oot8«^ 
^  Master^  to  enquire  whether  it  was  for  their  be- 
'^  jadit ;  the  Court  itself  proceeding  on  the  idea 
^that  it  was  for  theif  benefit.  1  Brown,  484, 
^  4887*  Note  to  the  third  edition.]  See  further 
Dowmngv.  Cage,  1  Eq.  Ca.  Ah.  165.  Bradish 
▼.  Oee,  Ambl.  229.  Norcot  v.  Norcoi,  7  Fin.  Ah. 
398.  P/.  13. 

It  appears,  however,  that  the  Court  has  reversed 
a  Decree  made  on  Consent.  See  Buttexfidd  v, 
BuUerfield,antea9\:^ 


Ex 
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[  392  ] 
VOL.  II. 

Page  489. 

Asai^ees  of  a 
bankrupt  arc 
notcom|)ellable 
to  pay  what  is 
really  4ue  on  a 
transictioo  at- 
tended witb 
xMuy,  under  ikt 
gm^tal  juriidic' 
tion  in  hank^ 
rvpte^i    It  18 
otherWi^  Where 
they  apply^td  d 
Court  of  Equity 
by  a  bill  to  be 
relicTed.  (1) 


Ex  parte  Skip. 

.  .  Notes  and  Observations. 

[♦  See  1  Atk.  125,  and  Douglas,  708.J 
Vide  also  ex  parte  Mather,  3  f^es.  juiu  372,  and 
Cookers  Bankrupt  Laws.  203  (sixth  edition),  and  p. 
187  of  the  other  editions. 

(1)  ^^  There  is  great  confusion  in  the  language 
"  of  every  book  relating  to  the  subject  [of  bank- 
^^  ruptcy,  whenj  speaking  of  the  Court  of  Clhn^ 
^'  eery.  That  jiinsdiction  is  not  tit  the  Courts  but 
^'  in  tbeitidividual  Wfohe^ns  to  hold  the  Great 
^'  Seal,  by  a  speeiAl  commissicm  to  bsue  eani- 
''  tnissiofts  of  Bankrupt.**  Per  Lord  Etdon^  C.  6 
J^ev.  7S2,  783.  £t  vide  in  Phillips  v.  Shm,  8 
^e*.  250. 


P^e489. 


The  affidavit  to 
ground  a  writ  of 
nc  exeat  regno, 
mast  not  only 
state  that  the 
Defendant  is 
equitably  in- 
debted in  a  ipe- 
cific  sum,  but 
must  mention 
the  fejcXs  on 
which  it  arises, 
&c.  (I) 


Anontmous, -Pilfer  1752. 

Notb6*and  Observatioks. 

(1)  FoH  the  genei^l  doctrine  as  to  this  Writ,  see 
Mr.  Beames's  useful  tract  ilpon  it.  The  fdhner 
edition  of  this  work  referred  to  1  Cox.  P.  W.  263, 
fifth  edition ;  1  JBro.  376 ;  Cook  v.  Ratne^  6  Fes. 
283 ;  Sha/toe  v.  Shaftoe,  7  Fes.  171 ;  Oldham  v. 
Oldham,  and  Etches  v.  Lance,  ibid  410, 417  ;  Tom^ 
Vinson  V.  Harrison  ;  Jones  v.  Sampson;  Amsincke 
V.  Barkley,  8  Fes.  32, 593,  594.  Also  10  Fes.  63, 
and  Jackson  v.  Petrie,  ibid  164. 


Ex 
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u     Ex  parte  Artis^  August  U  1753^  [393] 

VOL.  n. 

Notes  and  Observations.  Pfe*^^4fi0 

[*  See  1  Atk.  251,  and  2  Blacks.  Rep.  1106,  Bankrupt- 

11117  X  In  the  case  of 

iJU/»J  common  per- 

.    (1)  Vide  per  Lord  Eldon,C.  14  Fes,  574,  and  sonai  aqnuities, 
Coohfs  Banknqft  Laws,  154,  &c.  sixth  edition,  ^^*J^^ 
md  p«  139,  &c.  of  the  othg:  editions ;  and  more  value  is  set  upon 
enediaOy  Stat-  49  Geo.  Illf  c.  12L  s.  17,  them,  and  a  dlr 

▼idendpaidin 
respect  of  the  > 
statt'  Ihne  ateeriMtoert-*  Bnt  where  ttiei^  has  been  a  Decree  for  payment  of  the 
immn,  hud  for  phidog  out  a  specific  sum  to  secure  the  growing  payments,  the 
aunoitant  will  still  have  a  right  to  have  the  sum  placed  out ;  and  if  the  divides^ 
are  not  sufficient,  the  remainder  must  be  made  good  out  of  the  capital,  to  bo 
ndsed  by  sale  from  time  to  time. 


Finch  versus  Finch,  October,  24, 1752.        Page  491. 


•       J 


XReg,  Lib.  1751.  A  /o/.^lS). 

Notft6  AND  OnAfikvAmi^. 
tl)  VIdA  BiNmmswordf.  Edwards,  2  Fes.  243,  et  A  Dfeftndatit 

c^  to  the  first 
report  of  insiif-% 

UcM^of  in  answer,  h^not  ^huAtMnf^xiAvAti  from  Insisting  on  the  samb 

matter  in  hb  second  answer* 
Thongk  a  Defendant  b  not  bound  to  answer  what  may  subject  him  to  ec- 

desiastical  penalties  (L)  ;  or  whether  he  is  or  not  married  to  a  woman  he  co- 

itaUtr  with  ;  or  whether  he  is  an  alien »  &c. }  he  must,  in  a  proper  case,  answer 

whether  he  hath,  or  not,  a  lef^Rmate  son. 


Lord 
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[  394  1  Lord  Nqrth  and  Guildford  versus 

•  ^'-  PuRDON,  July  1752. 


Notes  and  Observations. 

S2S|J  JTer  (I)  Vide  particularly  The  BUhop  of  Chyfu  t. 
in  a  particular  Your^y  2  ^e«.  91,  et  antea  (285):  Blinkhom\. 
event  (whicli  fgggf^  2  Fes.  27,  et  antea  (262) ;  et  Langham  ▼. 
took  P«<««^m  sunfordy  17  ^c*.  435  t^d  on  appeal  before  Lord 
ing  a  bknk).      EkUm,  C.  2  Merio.  6.  See  also  /TAiTe  v.  ffVliam, 

23n?e?;r  3  r«.  «r  5eame,  72. 

aiicb  iachoate  (2)  Vide  the  md  of  the  Report,  page  406; 

^'  ""f  kta*  ^/lA-eii;  V.  CfarA,  2  Fes.  162,  e/  on/ca  (314) ;  and 

titled  (1).  ^°*  Seley  v.  W^W^,  10  ^e^.Tl. 

Nexi  of  kin  are 

not  excluded  finom  taking  the  residae  by  a  gift  to  them  of  legacies^  &c.  (2) 


Page  496.  Anonymous,  July  10, 1754. 

Notes  AND  Observations. 

DeporiUons  de       (1)  ViDE  Goson  V.   fFordsworth,  2  res.  336, 
iSJTJil   337,  e/on/ea,  353  and  367. 

juBt  exceptiona, 

the  witnesses  being  dead  before  an  opportunity  to  .have  ^yrp^"^  them  in  dnrf 

(1),  though  there  was  deUy  in  the  cause  on  both  iiides. 


EIarl 
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Earl  TYRConfJUBL  versus  Duke  of  [  395  ] 

Ancaster,  ^^i}J' 

Page  499. 
Notes  and  Observations. 

Ladff  Blanfords  case,  cited  p.  502,  is  in  2  Atk. 
542. 
Hervey  v.  Hervey,  cited  p.  503,  is  in  1  Atk.  561^ 


Attorney  General  versus  Corporation     P^c  506. 
of  Bedford,  July  15,  1754. 


(Reg.  Lib.  1753.  A.fol.  559.) 


Chapman  versus  Smith,  July  17»  1754.         Page  506. 
(Reg.  Lib.  1753.  A.fol.  523.) 
Notes  and  Observations. 

(1)  See  O  Connor  y.  Cook,  6  f^es.  665,  and  8  Doubtful  modus 
Fes.  535.     Also  Richards  v.  Evans,  1  Fes.  39,  et  ^''^'^^urt  S""^ 

Ofl/ea  34.  Equity,  without 

(2)  So  rankness  of  an  alleged  modus  is  only  a  Trial  at  Law. 
prima  facie  evidence  de  facto,  as  to  the  non-im-  An  exception  ia 
memoriality,  and  is  not  conclusive  by  itself  in  the  alleged  mo- 
pom/  ofUw.    Vide  6  Ves.  665,  672.  8  Ves.  534,  J^J  ^^^e  pdd' 

539.  when  the  land. 

In  the  principal  case  the  matter  was  compro-  «houid  be  plant- 

2  E  mised  "^  "^''^  *^;,, 
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Chapman      ♦mised  about  a  year  afterwards ;   the  Rector  suf- 
Smitb^         fering  the  issues  to  be  taken  against  him,  pro  con- 
July  17,1764.  fesso:  and  no  costs  were  to  be  paid  on  either  side. 
r*3a6  J      Reg.  Lib.  1754.  A./oL  281. 

face  i^Uiu  point 
ofltm.  (2)  -•- 

^ww^'  How  verstui  Weldon  and  Edwards, 

Page  516.  July  17,  1754. 

Assignment  of  NoTES  AND  OBSERVATIONS, 

a  sailor's  share 

ofprize-money        (j)  s^g  Taylour  V-  Rochfart,  2  Fes.  281,  rf 

at  an  iincier—  .       /nAtf\ 

▼alue,  set  aside    antea  (d4o). 

for frandi  Vttt  (2)  See  1  ^Tt^^.  229.  and  2  ITooi/cf,  388.  Soa 
fsSc^'^o^r  *"  sale  of  an  estate  for  a  great  undervalue,  with  ad- 
what  was  reaUy  vantage  taken  of  the  parties  distress^  fFboi  v. 

advanced.  (1)      Ahrey,3  Modd.  R.2Stl. 

The  sameEquity  *^' 

as  to  an  under 

assignment.  (2  • 

Fn^  520.  Anonymous  (1),  July  18^  1754. 

« 

NOTBS  AND  ObSBRVA'TIONS. 

Publisher  of  ad-      (1)  The  name  of  this  case  is    Camiv.  Camy 
vertisement  as    (^Reg.  Lib.  753.  A.fol  423).    See  2  Dick.  795. 
£o^'h2S!        (2)  Vide  (Roach  v.  Gmrm)  2  Atk.  469,  and 
ttihted  fbra       ^.  C.  2  Dtcir.  794 ;  et  ex  parte  Jmes^  13  ^m.  237. 

contempt  (2)?  ^gx  g^^  ^Iso  2  ^^*.  472. 

but  discharged         ^  ^ 
OB  hiB  submis- 
sion and  full 
discloiure.  (3) 


Bullock 
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__  • 

Bullock  versus  Stones,  Julif  19*  1^754.         [  397  J 

VOL.  II. 

{Reg.  Lib.  1 753.  A./ol.  5 18.)  Pj^^TSm. 

N<ITB»  ANI>  ObSBRVATIONS. 

Aftbr  the  limitation  ta  the  heirs  male  otJohn  J^^jS^tSfL- 
Stones,  the  will  proceeded  thus : — ^^  and  for  want  ute  td>  th^  fiftt 
^  of  such  heirs  male  to  the  first  son^  lawfully  be-  f^°^^*  ^^ 
^^  gotten,  of    Christopher  Stones,^  and  his  heirs  21,  ^uh  a  di- 
'*  male  for  ever ;  and  for  want,  &c.  to  the  first  son  rection  for  his 
•^  of  Francis  Stones,  and  his  heirs  for  ever.**  SZ^'iAtl 

(1 )  Vide   Trevamon  v.  Vivian,  2   Fes*  430-2 ;  cation.  A.  hav- 
Roper  on  Legacies,  205 ;    Hopkins  v.  Sopkins,  '^^  ^^  ^^t 
Porr.  44,  and  \  Ves.  268 ;  Green  v.  Ekins,  2  Atk.  ^ju,  the  testa- 
if  3,  and  3  P.  tF.  306,  note  S.  C.    Also  Mont-  tors  death,  or 
Somerie  v.  PFoodley,  5  Ves.  522.  idd^r^^e 

Gore  V.  6ore,  cited  p.  522,  is  in  2  P.tV.^  to  profits  of  the 
p/65,  and  2  5<ra.  958.   The  Author  of  these  notes  ^^^  ^^^ 
particularly  desires  to  refer  to  the  Report  in  2  ate  (i);  that  as 
Strange,  as  a  supplement  to  what  appears  in  2  to  the  real  es- 
P.  UK  65 ;  from  whence  it  appears,  that  Lord  ^' executory 
TaSM}tfC.  ultimately  decreed  a^p^eeably  to  the  deiisc,  but  that 
laUer  certificate  stated  in  P.  tVUlicans.     The  *J«  P^^^^^* 
Anthor  is  in  possession  of  a  MS.  case,  on  the  latter  scended  to'the 
events  in  the  case  of  Gore  v.  Gore,  as  mentioned  l^eir  until  a  son 
2  P.  W.  64,  which  was  submitted  for  the  opinion  J^^i^  ^^^^' 
of  Mn  Talbot,  in  1729,  somewhat  more  tbaii  four  should  be  ap- 
years  before  his  appointment  as  Lord  Chancellor.  P^*®^  ^  ^^^ 

maintenance 

The  Author  inserts  merely  as  much  of  the  case  as'  &c.  ' 

is  necessary,  but  thinks  the  opinion  itsey  may  be  I>evise  of  all 
rather  interesting  to  the  profession.  rond"e«^"  in 

2  E  2  The  trust" 
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Bollock  *  fhe  case,  after  stating  the  first  certificate,  pro- 


vcrzus 


Stones,        ceeds  thus : — Lord  C.   King,*    on    hearing  the 
July  10, 1754.   "  cause,  doubted  of  the  opinion,  and  adjourned  it 
[*398  ]      «  for  further  debate  ;  but  before  the  same  came  on 

,  •«  B  '^  ^S^^^y  ^*  ^'  ^^^  ^  ^^^9  w^^  claimed  the  pre- 
c.  D."  &c.  must  "  mises,  both  as  tenant  in  tail  under  the  will  of 
be  construed  by  "  his  grandfather,  and  (his  father  being  dead)  as 

wts  to^done  "  ^^^^  ^^  "^^ '  ^^^  ^^^  under  an  agreement, 
by  them,  and  ^^  Edward  Gore,  the  testator's  second  son,  died 
amounted  here    a  without  issue ;  and  fVilliam,  the  testator's  third 

to  a  devise    to 

them.  ^^  son,  claimed  the  said  manor  under  the  said  will, 

^^  and  insisted,  that  being  a  minor  when  the  said 
'^  agreement  was  made,  he  was  not  bound  thereby ; 
^^  whereupon  this  further  question  was  stated  for 
''  Mr.  Talbofs  opinion." 
"  Question^ 
*'  In  whom  the  freehold  vested  on  the  death  of 
^^  testator,  or  of  E.  G.  his  second  son ;    and  in 
^'  what  manner  the  son  of  T.  G.  the  eldest  son  of 
^^  the  testator,  should  demand  the  premises  ;  wbe- 
'^  ther  under  the  will  of  his  grandfather,  or  under 
"  the  agreement  ?" 
**  Opinion^ 
^^  The  first  part  of  the  question  depends  upon 
*^  the  point  which  was  referred  to  the  Judges, 
^^  whose  opinion,  in  question  of  law,  ought  to  have 
^*  some  weight.    However,  IV.  G.  the  infant  son 
"  of  Thomas,  not  having  been  a  party  to  the  for- 
"  mer  suit,  he  is  not  bound   thereby,  but  is  at 
liberty  to  bring  the   same   question   agidn  in 
judgment.    The  limitation  in  the  will  to  the 
"  first  son  of  Thomas,  who  was  not  in  esse  at  tcs- 
*^  tator's  death,  if  considered  as  a  contingent  re- 

•  Vide  2  p.  W.  64, 

"  mainder, 
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**  *maina€r,  was  void,  for  want  of  an  estate  of  free-      Bullock 
**  hold  to  support  it.    The  objection  to  it,  as  an       sr^ssu 
*'  exeeatory  devise,  arises  from  the  remoteness  of  July  i»,  1764. 
*^  it,  in  regard  it  is  limited  aftei  a  tern  of  600       [*399  J 
**  years ;  but  that  objection  does  not  seem  to  be  • 

*'  unanswerable.    The  interest,  regarded  at  com- 
"  mon  law,  is  the  estate  of  freehold  and  inherit- 
once ;  and  the  chief  reason  for  restraining  exe- 
cutory devises,  to  take  place  in  the  compass  of 
"  some  life  or  lives  in  being,  or  in  a  few  months 
"  after,  is  to  prevent*  the  freehold  and  inheritance 
"  continuing  any  longer  in  a  state  of  lAicertainty, 
"  and  unalienable ;    but  a  term  for  years,  how- 
**  soever  long,  doth  not  prevent  the  freehold  taking 
*^  place  in  possession  instanter ;  though  the  tenant 
^'  of  the  freehold  is  not  in  actual  possession  of  the 
land  during  the  term ;  nor  is  such  freehold  in 
suspense,  or  incapable  of  being  alienable.     If, 
"  therefore^  this  opinion  was  unprejudiced  by  the 
"  opinion  of  the  Judges,  I  should  incline  to  think 
**  the  limitation  to  the  first  son  of  T.  G.  is  good 
"  by  way  of  an  executory  devise  ;  and  his  case  is 
"  a  little  stronger  in  Equity,  because  the  500  years 
^  term,  though   absolute  in  law,  is  in  Equity  to 
*^ be    considered  only  as  a  security    redeemable; 
^  and  if  the  limitation  to  him  was  good,  the  free- 
*^  hold  vested  in  him  the  moment  he  was  b^rn, 
"and  his  title  to  the  profits  accrued  from  that 
*time,  subject  to  the  incumbrances  created  by 
^  the  will,*  and  clear  of  all  charges  brought  on  the 
**  estate  by  the  agreement,  and  the  order  for  con- 
'^  firming  it;  which  bound  the  interest  of  T.  and 
*  E.  G.  only,  and  could  not  bind  the  infant  son 
^  of  T.  who  was  no  party  to  the  agreement. 
''  Charles  Talbot,  15th  August,  1729." 

In 
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Bullock 
^         verius 
Stosmu, 
July  19, 1764. 

[*400] 
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Hn  the  principal  case  it  was  (inter  aHa)  declared, 
^*  that  after  John  Stones  should  have  a  son  born, 
"  the  said  rents  and  profits  ought  to  be  applied 
^^  for  tht  maintiDance  and  education  of  such  son, 
'^  till  he  should  attain  the  age  of  21  years,**    A.  L. 


VOL.  II. 

Page  623.  Archer  versus  Pope,  July  19?  1754. 


Bond  by  hus- 
band on  mar- 
riage,  reciting 
agreement  to 
settle  wife's  es- 
tate on  the  issue, 
&c.  j  the  wife 
Dot  an  execut- 
ing party.— 
After  the  mar- 
riage a  real  - 
estate  of  the 
wife  came  into 
possession,— 
The  husband 
dies.    The  wife 
marries  B.  and 
dies;  bill  by  a 
younger  child 
against  B.  and 
the  heir  of  his 
mother.    It 
seems  that  the 
statute  of  frauds 
could  not  have 
been  taken  ad- 
Tantage  of,  on 
account  of  the 
wife  not  having 
been  an  execut- 

[401  ] 

ing  party,  since 
the 


{Reg.  Lib.  1753.  A./ol.  628.) 

m 

NoTBs  AND  Observations. 

The  <)evise  by  the  husband  was  not  absolute^ 
to  th^  fui/e,  as  stated  in  the  report  It  appeals 
from  R.  L.  that  after  taking  notice  in  his  wiU^  of 
bis  haying  neglected  to  make  s^h  settlement  as 
had  been  agreed  on«  be  thereby  declared  that  in 
discharge  of  thQ  said  reoit^  bond  he  bequeathed 
to  R.  H.  and  another,  all  such  share  of  two  fr^e* 
bold  messuages  as  he  was  entitled  to  in  right  nf 
bis  wife>  and  his  interest  in  the  same,  in  trust  for 
her  sole  pse  for  l^e ;  and  afterwards  to  the  use  (^ 
his  two  sons  R.  A.  and  the  Plaintiffs  and  their 
heirs  as  tenants  in  common;  and  in  case  they 
should  die  before  21>  then  to  his  said  wife,  her 
heirs  and  assigns  for  ever,  and  all  the  residue,  &c. 

(3)  See  PawUt  v.  DeUwal,  3  Fes.  663,  671. 
Harvey  v.  Ashley,  3  Atk.  607-  Hargr.  Co.  JMt. 
37,  a.  and  Clinton  v.  Hooper,  I  Fes.  jun,  173. 

With  regard  to  what  Lord  Hardwkke  stat^ 
p.  524,  of  the  various  informal  agreements  as  to 
settling  property  on  marriage,  see  in  Levm  v. 
Madocks,  B  Fes.   150,  which  was  the  case  of  a 

bondy 


of  Francis  Fesejf,  Sm.  4Mf 


btmd^  with  condition  to  settle   all  the  personal       Archbe 
estate  the  husband  should  be  possessed  of.  Popb> 

•  As  to  the  law  declared  hjlLotdlffardwicke,  p.  July  19, 1764. 
525,  relative  to  a  widow^  being  bound  to  forego 
choses  in  action,  &c.  belonging  to  hei*,  by  having  tookpbc^ 
taken  the  benefit  of  a  settlement  made  upon  her  consequence  of 
marriage  where  an  in/ani,  Md  Harv^  y.^Ashley,  ^^^^^^l^ 
3  Ath.  607,  with  Hargr.  Co.  Litt.  37,  a.  note.  husband.  Here. 

The  case  of  Felton  Harvey ^  mentioned  in  the  ^^7^7^'  *^®  . 
note  to  p.  526,  is  that  of  Harvey  v.  Ashley,  3  Atk.  a^d  acted  under 

607.  her  first  hus- 

In  the  principal  case,  the  declaration  of  the  ^^^hrSted 
Court   (see  page  527)  was,   that  the  agreement  the  bond  i  from 
"  ought  to  be  carried  into  execution  against  the  JS?^  ^JJ^T* 
"  Defendant  Pope,  and  the  Defendant  /t  A.  the  bound  herself 
"  wife's  eldest  son,  and  heir  at  law."    R.  L.  at  aU  events.(2) 


'Whithorn  versus  Harris,  July  20, 1754.     VOL.  II. 
{Reg.  Lib.  1763.  B./ot.  439.)  ^®  ®^^- 

Notes  and  Observations. 

(1)  See  Goodinge  v.  Goodinge,  1  Fes,  231,  &e.  Bequest  to 
et  aniea  122.    Pyot  v.  Pyot,  1  Fes.  335,  et  mtea  ^^^^ST' 
161 ;  also  Roper  on  Legacies,  115^  116,  &c.  within  the  stm- 

tute  of  distHbv* 
tioas.  (I) 


Chil- 


4i24 
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VOL  ll     ^"^^^'NERt;er«MaCHiLLiNER,Jtt/y20,1754. 


Pag«528. 


(Reg.  Lib.  1753.  J.fol  452.) 

t 

NoTBs  AND  Observations. 
Harvey  v.  Jshley,  there  cited,  is  in  3  Atk.  607. 


Page  630*. 

•  Note,  ThefoL 
edit.  t#  mUpaged 
from  p.  528  to 
637. 


Portions. 
The  vesting  of^ 
suspended  du- 
ring the  father's 
lifetime. 


LoDER  t;er^fi5LoDER,  Julj^  23, 1754. 

m 

{Reg.  Uh.  1753.  B.  fol.  448.) 

NoTBS  AND  Observations. 

Graham  v.  Lord  Londonderry^  cited  p.  531,  is 
in  3  Atk.  393. 

Lord  Teynbam  v.  fFebb,  cited  ibid,  is  in  2  Fes. 
198,  et  antea  325.  Vide  2  Fes.  208,  c/  antea  326, 
and  also  Z>.  Marlborough  y.  I^or^  Godolphtny  2  Fes; 
61 .  ef  am'ea  277. 


Page  533.*         Berkley  versus  Ryder,  et  e  Contrd^ 
l^jTefu!'  July  22,  1754. 

Vidf.lEden.Ca. 

Ch.  1.  {Berkley  v.  Ryves.  Reg.'Lib.  1753,  ^./o/.  561.) 

Gift  on  condUion  NoTBS  AND  OBSERVATIONS. 

cofisent^^here  (1)  Seb  a  Variety  of  cases  collected  in  1  Roper 
good,  and  where  ^^  Legacies,  306  to  332  ;  but  more  especially 
o^y  in  terro.      QCallaghan  V.  Cooper,  5  Ves.  117,  and  Stackpole 


Pro- 


V. 
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•  V.  Beaumont,  3  Ves.  89.     See  also  Dashwood  \.       Beeklby 
Lard  Bulhely,  10  Ves.  230,  &e.  and  Palhch  v.       j^^^ 

Croft  J 1  Meriv.  181.  et  e  contA, 

Daley  v.  Lorrf  Clanrickard,  cited  p.  535*,  is  S.  C.   ^"[^4^ '^.^• 
with  Z>fl%  V-  Desbauveriej2  Atk.  261 ;  as  to  which       L**^  J 
see  10  Ves.  241.     Harvey  v.  Aston^  cited  ibid,  is  Provision  by  a 
in  Cam.  Rep.  726,  and  1  Atk.  361.    See  Mr.  brother  \nh. 
Sanderis  edition.     Et  vide  miles'  Rep.  83 ;  also  Xrwi^!^' 

6  ^65.  138,  9.  provided  for. 

In  the  principal  case  (see  the  report  p.  538),  j^^^fn^^^^lu 
the  interest  was  directed  (as  there  stated)  *^fram  consent/'  con- 
''  the  time  ofJUing  the  hill.''    R.  L.  «trued  as  if 

The  probability  of  another  biU  being  filed  is  "^j^^^^^f^ 
alluded  to  in  Mr.  Veseys  Report.    A  suit  was  ac-  Such  a  provl- 
cordingly  instituted,  and  it  came  on  for  hearing  ^^^l  ^^'  ^ 
before  Lord  Keieper  Henley ,  on  the  14  &  15  July,  stranger. 
1757.  See  a  ftill  Report  of  it  from  Lord  Henley's    p^gg  537^ 

MS.  1  Eden.  Ca.  Ch.  1 .  Practice. 

(2)  Though  the  practice,  formerly,  allowed  the  JaJrn^^'bSme 
Defendant  to  amend  his  answer,  as  stated  by  Lord  better  apprised 
Hardwicke,  p.  537  of  the  report,  it  has  since  o^  any  matters 
been  very  much  improved  by  Lord  Thurlow,  and  w^^nsw^^xan- 
Lord  Eldan,  C.  The  one  of  these  Judges  intro-  not  contravene 
duced,  and  the  other  restored  a  course,  for  the  °'  q»»^^?»  ^w 

1  .    •  ,  •  ownadmis* 

party  to  apply  to  put  in  a  supplemental  answer,  sions.&c.  on  the 
inst^Bwi  of  amending  the  former  one.    To  obtain  subject  by  a 
such  an  Order,  the  party  must  state  by  affidavit,  SS  pro^ir 
that  when  he  put  in  his  answer  he  did  not  know  course  is  to  put 
the  circumstances  upon  which  he  makes  his  ap-  ^^  fti^^er  facts 

,.      ..  A         •  A  »-  t   on  the  record 

plication ;  nor  any  other  circumstances  upon  which  by  way  of  sup- 
or  in  consequence  of  which  he  ought  to  have  known  plemental  an- 
the  real  facts ;    see  Jennings  v.  Merton  College,  ^^^^'  ^^^ 
«  Ves.  79.    Per  Lord  Eldon,  C.  10  Ves.  285,  and 
fVells  y.fVood,ihid.  401.' 

Ex 
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[404  ] 
VOL.  IL 

Page  538. 


Ex  parte  Duplessis,  Jw/y  22,  1754. 

{Reg.  Uh.  1753.  A.  fol.  433.) 

N0TE8  AND  Observations. 

See  this  case  also  2  Ves.  286.  360.  555 ;  also  in 
1  Bro.  P.  C.  415,  octavo  edition,  and  5  JBro. 
P.  C.  91,  folio  edition. 


Page  547: 


Lord  Hard- 
wicke'a  opinloo, 
m  the  latter 
jMrl  of  the 
Judgment,  has 
Jbeen  over-mled; 
and  tiie  tern 
**  erecting,*'  as 
applied  to  cha- 
lities,  is  now 
held  to  mean 
the  subfianiial 
part  of  the  gift, 
not  tie  mere 
building  of  any 
tenements,  &c. 

(I) 


Attorney  General  versus  Bowles, 

July  24,  1754. 

(Reg.  Lib.  1753.  A.  foL  568.) 
Notes  and  Observations. 

(1)  The  latter  point  of  this  principal  case,  as 
mentioned  in  the  report,  has  been  repeatedly  aver- 
ruled ;  and  the  modem  cases  seem  to  have  es- 
tabltskedf  that  the  expressions  of  '^  erecting/ 
^^  building,''  &c.  must  be  taken  as  meaning  that 
land  is  to  be  bougfU,  unless  the  testator  clearhf 
and  distinctly  indicates  the  contrary.  See  AnM. 
616.  Attorney  General  \.  Hyde,  ibid.  761,  2,  and 
1  Bro.  444,  note.  Attorney  General  v.  fFkit- 
churchy  3  Vesey^  144.  Chapman  v.  Brown,  6  Fes. 
404,  &c.  et  vide  ibid.  407,  408,  &c.  See  also 
Attorney  GenercU  v.  Parsons^  8  f^es.  186. 191. 

In  the  principal  case,  the  Decree,  as  to  the  20QL 
to  be  laid  out,  is  as  follows :    '^  And  as  to  the 

legacy  of  200/.,  other  part  of  the  said  sum  of 

500/.^  His  Lordship  doth  Declare,  that  the  same, 
"  or  any  part  thereof,  cannot  lawfully  be  laid  out 


(( 


ce 


cc 


m 
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^^  *  in  the  purchase  of  ground  to  build  upon ;  but 
^^  that  the  same  may  be  lawfuly  laid  out  in  build- 
^  ing  ,a  school-house,  and  a  house  for  a  school- 
^  master,  according  to  the  said  will,  upon  any 
"  land  in  the  village  of  N,  which  now  doth,  or 
^^  may,  belong  to  the  said  parish,  and  may  be  ap- 
'^  plied  to  that  purpose.  And  it  is  ordered,  that 
"  the  relators  be  at  liberty  to  apply  to  the  Court 
'^  within  two  years  from  this  time  for  payment  of 
'^  the  said  sum  of  200/.  and  interest,  if  they  shall 
^  be  able  to  lay  a  proposal  before  the  Court  ac- 
'^  cording  to  the  Declaration  before  mentioned.'* 
Reg.  Lib. 
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Attorney 
Gensral 

versus 

Bowles, 

July  24, 1764. 

[♦405  ] 


Hylton  versus  Hylton,  Jufy  25,  1754.         VOL.  II 


{Reg.  Lib.  1753.  A.JoL  573.) 

Notes  and  Observations. 

(1)  ViDB  also  Hatch  v.  Hatch,  9  Fes.  292 ;  like- 
vise  3  Wooddesotiy  appendix,  and  Cray  y.  Martfieldy 
1  Ves.  879,  &c.  Woody.  Davies,  18  Ves.  120. 
396.  See  also  in  Lord  Chesterfield  y,  Janssen, 
S  Fes.  125,  el  antea  297.  Dehenkam  y.  Ox,  1  Ves. 
S76. 

Pierse  y.  fVaring,  Cited  p.  548,  is  also  cited  1 
I^M.380. 

As  to  marriage  brocage  bonds,  noticed  p.  549, 
Me  Cols  V.  Oibson,  1  Fes.  503.  506,  &c.  and 
Scrihblehill  y.  Brett,  4  Bro.  P.  C.  144,  octavo 
edition^  with  the  notes  there. 

(2)  Vide  in  Cray  y.  ManfieUl,  1  Ves.  379,  et 
anfea  167. 

The 


Page  547. 


Gift  of  an  ^- 
Duity  soon  after 
coming  of  age 
to  trustee,  or 
guardian,  set 
aside  on  general 
principles  of 
public  utility 
(1)  ;  and  here, 
furthermore,  on 
particular  cir- 
cumstances of 
imposition. 
A  person,  how- 
ever, may  bind 
himself,  soon 
after  coming  of 
age,  under  pro* 
per  circum- 
stances, as  if, 
being  actually 

in 
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Hylton 

versus 

HylTon, 

JiHy  25,  1754. 


*  The  Author  of  these  Notes  rather  thinks  that 
the  course  adopted  by  Sir  J.  Strange,  M.  R.  in 
Cray  v.  Marifield,  would  not  now  be  pursued,  in  a 
case  so  circumstanced. 


[*406  ] 

in  possession,  and  quite sui  juris ^  he  makes  such  a  grant  by  way  of  reward.  (2) 


VOL.  IL       Hawkins  versus  Penfold,  July  25,  1754, 


Page  550. 

Bankrupt. 
A  creditor  re* 
cehdng  money 
or  bills  ofex" 
change  idfter  an 
act  of  bank- 
ruptcy, but 
without  notice 
of  it,  was  pro- 
tected in  ret^n- 
ing  it  by  8tat.l9 
Geo.  II.  c  32. 

.0) 


Notes  and  Observations^ 

(1)  Vide  Billon  v.  Hyde,  1  Fes.  326,  et  antea 
159. 

It  is  to  be  observed,  that  the  Courts  both  of 
Common  Law  and  Equity,  felt  great  diJBSculty  in 
the  determinations  upon  this  statute.  See  Mr. 
Christianas  observations  upon  it,  in  his  treatise  on 
the  Bankrupt  Law,  1  vol.  p.  597  to  616.  The  late 
act  of  the  46  Geo.  3,  ch.  135,  has  however  rendered 
valid  all  transactions  with  a  bankrupt  made 
bona  fide  two  months  before  the  date  of  the  com- 
mission ;  the  party  aot  having  had  notice  of  any 
prior  act  of  bankruptcy,  insolvency,  &c.  The  subse- 
quent act  of  the  49  Geo.  III.  ch.  121.  repeals  part 
of  the  clauses  in  the  former  act,  which  made 
Striking  a  Docket,  notice  of  a  prior  act  of 
bankruptcy. 

The  act  referred  to  by  Lord  Hardwicke,  p.  551 
of  the  report,  as  to  mutual  dehts^  is  the  5  Geo.  II. 
c.  30.    See  further  as  to  that  point  in  Billon  v— 
Hyde,  uhi  suprd. 
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Attorney  General  versus  VOL.  IL 

The  Governors  of  Harrow  School  (1),        n^    ^C^i 

,  ,      ,,  ^  '  Page  o51. 

July  26, 1754. 
(Reg.  Lib.  1763.  ^./o/.  481.) 

Notes  and  Observations. 

(1 )  Vide  also  Attorney  General  v.  E.  of  Cla-  Charitv— 

Tendon,  17  P^es.  491.  Jurisdiction— 

(2)  See  in  the  ease  of  Kirby  v.  Ravensworth  ^^^  trustees 
Hospital,  15  Fe^ey  305,  and  in  that  of  Attorney  discretionary  ^^ 
General  v.  -B.  ©/■  Clarendon,  ubi  suprd ;    et  vide  powers,  the 

interpose  un- 
less they  act  cor- 
Topdy.— Though  it  may  not  chusc  to  interpose,  it  does  not  follow  that  an  infor- 
mation, seeking  the  Court's  interference,  will  be  dismissed }  since  it  may  be  ser. 
'vic^ible  to  maintain  a  controul  over  them. 

Where  there  U,  in  point  of  substance,  a  visitor,  it  excludes  the  general  inter- 
ference of  the  Court,  either  by  commission  within  the  43  Eliz.  or  its  ordinary 
jurisdiction.  (2) 


Stace  versus  Mabbot,  July  26,  1754.  [  407  ] 

Pas^  552 
{Reg.  Lib.  1753.  B.fol.  506.— Reg.  Lib.  1755.  ^ 

B.fol.  149.) 

Notes  and  Observations. 

(1)  Vide  4  Fes.  206,  207;    9  Fes.  165,  169;  New  trial  oa 
11  Ves.  51 ;  3  Fes.  %  Beames,  41,  &c.  and  Coop-  ^^^S^^  instnx- 

Hep.  Ch.  96.  ^  Courts  of  Equity 

In  the  principal  case,  it  appears  that  the  trial  are  much  less 
did  not  come  on  until  the  sittings  after  Hilary  f ^"^*  ^"  f^*- 

T'^-.r^*  ^^^  ^^^  tnals, 

lerm  than 
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Stage         Term  1756.    The  jury   found  upon  the  several 

VCTSU8  <f        J  r 

Mabbot,  .     issues,  that  the  bond,  and  paper  writings  thereby 
July  26,  I7ft4.   referred  to,  were  not  executed  by,  or  of  the  hand- 
writing of  Mr.  Girlingtm.    And  the  cause  oorti- 

thdn  Courtg  of     •  .i  .^  i    o  ^i_ 

Law  5  it  being  ^^S  ^^  upon  the  equity  reserved,  &c.  upon  the 
necessary,  noi  15th  of  March  following,  and  no  one  appearing 
£  IhouwTe  ^^^  *^^  material  Defendants,  though  they  had  been 
decided  to  the  Served,  &c.  the  Court,  (inter  alia)  ordered  those 
sa^faction  of  Defendants  to  pay  the  Plafntife  their  costs  of  the 
^eversoc^.  last  trial,  and  restrained  them  from  proceeding  at 
but  that  Me  con-  law  against  the  Plaintiff^  or  Mr.  GirUngtofis  exe- 
'cmnkiJ^  cutors,  for  any  demand  upon  any  of  the  writings 
shoM  be  qmu  ^^  papers  mentioned  in  the  issues ;  and  further 
satisfie4.  (I)       ordered,  that  the  said  papers  and  writings^  and 

also  all  other  papers  and  writings  produced  before 
the  Master  by  them,  or  any  of  them,  in  support 
of  their  claims^  should  be  detained  by  the  Master 
in  his  custody  until  the  further  order  of  the  Court 
Reg.  Lib.  1756.  B.  fol.  149. 


[  408  1  Gage  wr^ti^  Lady  Stafford, 

VOL  11.  Jidy  27, 1754. 

^®  ^^^-  {Reg.  Lib.  1753.  A.  fol.  464.) 

Notes  and  Observations. 

As  to  the  Juris-  (1)  Thb  Court  in  question  seems  to  have  been 
rer?  c^urtT  c^^eated  by  an  arret  of  the  King  of  Prance,  and  to 
(1)  have  been  in  a  degree  subversive  of  the  known 

A  commission  Courts  of  ordinary  Jurisdiction  there.  Vide  pcf 
mbe  at  P^ri ""  Lord  Hardwicke  on  the  plea  postea.  As  to  the 
as  to  the  extent    general  doctriiie  on    the   sentences  of    fbreign^ 

ofjufisdiction  ^^  Courts, 
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Courts^  see  Newland  v.  Horsemen,  1  F'em.  21,  and         Gage 

Mr.  Raithby's  ^otes.  ,  q^^'"* 

In  the  principal  case,  the  plea  mentioned  in  p.  July  21, 1754. 
556  of  the  Report,  as  having  been  over-ruled,  &e* 
was  determined  about  ten  years  before;  and  the  re     [  409  1 

is  a  short  report  of  it  in  3  Atk.  216.  r      «*.    , 

■■  ,        of  a  particular 

The  Author  of  these  Notes  being  in  possession  court  erected 
of  a  manuscript  note  of  Lord  Hardwicke's  Judge-  there;  but  not 
ment  more  at  length,  thinks  its  insertion  may  be  nal^f^^till^on 
acceptable.    It  is  as  follows :  of  it. 

Gaob  versus  Buckjuby,  March  23, 1744. 
This  bill  was  brought  for  an  account  of  the 
money  arising  by  the  sale  of  several  actions  of  the 
French  East  India  Company,  against  the  Defend- 
ant the  representative  of  Mr.  CantiUon,  who  was 
employed  by  the  Plaintiff,  and  incited  to  sell  the 
actions  at  a  particular  time,  in  order  to  pay  some 
bill  of  Exchange  drawn  by  Gage  the  Pliuntiff  on 
Mr.  Cantillon;  and  the  fact  alleged  by  the  bill 
was,  that  Mr.  Cantillon  had  sold  the  actions  be^ 
fore  the  time  directed,  at  a  vaj  high  price,  and 
then  accounted  vrith  the  Plaintiff  as  if  they  had 
been  sold  at  the  day  appointed.      To  this  bill 
Defendant  pleaded  two  pleas ;  first,  the  statute  of 
limitations.    Secondi  a  judgment  upon  the  case 
in  a  Court  of  Paris,,  called  the  Court  of  Actions, 
which  Court  was  a  Court  of  extraordinary  Juris- 
diction, erected  by  two  arrets  of  the  King  to  de- 
termine suits  merely  upon  questions  relating  to 
the  negociations  of  the  East  India  Company's  ac- 
tions, and  every  jthing  relating  thereto;  and  in 
support  of  this  plea,  were  cited  JSorrou;  v.  Gensioy 
Lord  Kingj  Mod.  Co.  in  L.  %  Eg.  and  Newland 
v.  Horseman^  1  F'em.  21.  and  S.  C.  in  Shower  v. 

Lord 
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•  S^«^        I^^  Raynumd,  and  2  Ch.  Ca.  74.    Several  ob- 
L.  Stafford,    jections  Were  made  against  the  plea.  Those  which 
July  27, 1764,   ijirere  material  will  appear  by  what  Lord  Chancel- 
r  410  ]      lor  said  upon  it. 

Lord  Chancellor. — 
Two  questions  made  in  respect  to  this  plea : 
1st.  Whether  the  subject  matter  is   in  itself 
pleadable  ? 

2nd.  If  so,  whether  properly  pleaded } 
As  to  the  first,  the  general  question  is^  whether 
the  Judgement  of  a  foreign  Court  can  be  pleaded 
in  Bar  here  to  relief  and  discovery ;  no  case  or 
authority  has  been  cited  for  this  purpose ;  and  I 
should  be  very  cautious  how  I  allow  it  as  a  prece- 
dent, especially  of  a  Court  not  of  establish^  and 
ordinary  jurisdiction,  but  a  special  Court,  proceeds 
ing  summarily,  and  for  a  particular  purpose  only.t 
The  Judgment  of  a  Court  abroad  is  evidence  of  a 
debt  at  law ;  but  if  matter  of  evidence,  it  could  not 
be  pleaded ;  and,  I  think,  could  not  be  pleaded  at 
Law. 

Judgments  of  inferior  Courts  here  are  plead- 
able, because  they  derive  their  jurisdiction  from 
the  same  source,  viz.  the  Crown  ;  but  foreign  ju- 
risdictions otherwise. 

But  it  is  said,  that  though  it  is  notrpleadable  at 
law  it  is  so  here,  because  the  rule  of  pleading 
differs. 

But  if  this  is  not  a  bar  to  an  action,  there  is  no 
reason  why  it  should  be  a  bar  in  equity,  when  Hbe 
demand  is  for  the  same  thing. 

Equitable  bars  are  allowed  by  reason  of  a  differ- 
ence of  jurisdiction.    But  though  this  sentence 

•  See,  however,  the  observations  of  Mr.  Beamei  in  bis  Ble- 
ments  of  Pleas  in  Equity,  p.  200,  &c. 

may 


i 
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be  a  defence  in  equity^  and  evidence  of  the  right,        ^^^^ 
it  would  not  follow,  it  can  be  pleaded ;  for  there    l.  Wtord, 
are  many  defences  good  in  equity  that  cannot  July  27, 1764. 
be  turned  into  pleas ;  as  length  of  time,  in  manjf      I  ^^^  ] 
instances^  is  not  a  bar  by  statute. 

The  validity  of  this  sentence  depends  on  many 
doubtful  points  of  the  law  of  France,  which  must 
be  made  out  by  future  prooC 

But  suppose  such  a  sentence  pleadable,  the  next 
question  is,  whether  this  is  rightly  pleaded ;  and 
it  is  objected,  that  the  Court  is  erected  by  arret, 
not  registered  by  the  Parliament  of  Pbris^  which  is 
necessary. 

To  this  it  is  siud^  that  there  is  a  general  aigu* 
ment  of  this  being  according  to  the  laws  and  con- 
stitutions of  France.  I  will  not  enter  into  that 
point  at  present^  but  it  is  certainly  an  additional 
argument  against  this  as  a  plea,  that  it  is  the  sen-^ 
tence  of  a  Court  of  ifou6(/u/ jurisdiction  in  its  own 
country. 

I  should  make  great  difference  between  the  force 
of  a  sentence  of  a  foreign  Court  of  known  and  es* 
tablished  jurisdiction^  and  of  such  a  Court  as  this, 
erected  only  by  drret,  and  taking  away  the  juris- 
diction of  the  ordinary  Courts  of  Justice. 

Seccmd  objection.  This  doea  not  appear  to  be 
a  case  within  the  jurisdiction. 

I  will  not  give  any  conclusive  opinion  upon 
this ;  but  I  doubt  much  whether  the  arret  extends 
to  deposits  and  trusts  of  stock. 

Third  objection.  It  is  not  pleaded  that  the 
sentence  was  pronounced  by  seven  Commissioners, 
which  is  the  quorum  in  the  arret. 

All  Judgments  here,  if  pleaded,  must  be  spe^ 
ciaUy  averred  to  he  hy  such  quorum  as  the  law  re-^ 

2  F  quires. 


434 

Gaob 

versus 

L.  Stafford, 

•'uly  27,  1754. 
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Practice. 
The  antient 
sum  of  AOL  as 
the  amount  in 
which  security 
must  be  ^ven 


to 
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quires.  Indeed,  in  Courts  of  ordinary  jurisdic- 
tion, it  is  snfllcient  to  say  by  the  Court,  because 
Courts  take  notice  of  their  jurisdiction ;  but  it  is 
otherwise  of  Courts  newfy  erected^  or  specialhf 
appointed.  I  think,  therefore^  that  this  is  a  iMrong 
objection. 

These  ^objections  shew  that  the  most  I  can  do 
in  this  case  it  to  allow  the  plea  to  stand  for  an 
answer,  with  liberty  to  except,  and  save  the  be- 
nefit to  the  hearitag. 

This  can  be  no  inconvenience,  because,  if  the 

plea  was  to  be  >ailawed,  you  must  support  it  by 
evidence  of  the  law  of  France ;  and  I  believe  the 
Defendant  would  not  be  advis^  to  rely  singly  on 
that,  without  going  into  the  merits  alsoi 

The  laws  of  foreign :  countries,  if ^  doubtful,  may 
be  proved  by  books^  written  by  their  lawyers  upon 
them ;  orf  if  there- are  none,  then>  by  evidence^ 

Wherefore  the  Lord  Chancellor,  saved  the  be^ 
nefit  of  the  plea  to  the  hearing.  ,      / 

As  to  the  plea  of  the  statute,  the  case  appealed 
to  be,  that  the  Pkuntiif  was  idiiroad,  and  had  al- 
ways been  so  from  the  time  of  the  transaction.   : 

To  this  it  was  objected,  that  the  Piaintifl^  to 
bring  himself  within  the  saving  of  the  statute, 
must  return  i^tb  England.  For  Plaintiff,  Was 
cited  contra  2  Saunders  220. 

This  plea  over-ruled,  with  liberty  to  insist  on 
it  at  the  hearing. 

See  the  report^  page  557  ; .  et  vide  Ogihie  v. 
Heame,  1 1  Fes.  S98,  et  per  Lord  Eldon  C.  ibid. 
600,  where  his  Lordship  quite  disapproves  of 
Lord  Hardmicke^s  inclmation,  that  the  infringe- 
ment of  the  settled  rule  should  be  discretionary. 

For 
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For  other  points,  as  to  the  practice  of  security         Gaob 
for  costs,  vide  Meliorucchy  v.  The  same,  2  f^es.  24,    ^  StIffobd, 
et  antea  260.  Jaly  27, 1754. 

to  answer  costs  on  the  Plaintiff's  residing  abroad,  is  not  increased  under  adverse 
motion  on  any  special  circumstaneei.  If,  howerer,  such  a  Plaintiff  asks  a  fevour 
of  the  Court,  further  terms  may  be  imposed  on  him. 


Ha  BE  versus  Rose,  Ju/^  27>  1754.  VOL.  II. 

{Reg.  Lib.  1753.  A.  fol.  444.)  Page  658. 

Notes  and  Observations. 

(1)  Tbb  Order  was  for  a  separate  report  as  to  After  a  Decree 
the  cMts,  and  for  payment  of  them.    Rtg.  Lib.      f°' "°  account 

r  .y  ^  ,     m  a  suit  by  par- 

The  motion  before  the  Court  was  to  set  aside  ties  interested 
that  order  for  irregularity,  and  want  of  notice  to  in  the  surplus, 
the  creditors,  who  had  gone  in  before  the  Master  ^cSglTX'" 
[a»  stated  in  Mr.  Vesey's  report]  ;  and  also  that  place  between 
the  Master  might  make  a  separate  report  as  to  J^j^"***^ 
debts  and  legacies. — The  latter  parttaUme  of  the  there  is  no  oc- 
motimi  was  granted.  casion  to  give 

notice  to  credi- 
ton.    Co$t$  having  been  given  (1)  here,  in  the  Brst  instance,  they  were  to  be 
pM  h^fart  dthU,  kc. 

"^  [  414  ] 

Hawkins  versus  Obeen,  July  27, 1754.       Page  559. 

{Reg  Lib.  1753.  A.  fol.  310.) 

Notes  and  Observations. 

(1)  See  the  report,  p.  560.     It  appears,  how-  Infant  trustee. 
ever,  that  in  point  of  fact,  a  reference  had  been        ^^^  ^^^^ 

2  F  2  made 
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Hawkins 

versus 

Obbek, 

July  37, 1764. 

been  made  for 
saleof  anestate, 
and  that  a  trus- 
tee should  join 
in  the  convey- 
ance, that 
trustee  dying, 
his  infent  heir 
bound  to  exe- 
cute the  con- 
veyance, under 
the  Stat.  7  Ann, 
C.19. 

Such  a  Decree 
against  the  an- 
cestor would 
obviate  any 
doubt,  as  to 
whether  his  in- 
fant heir  were 
or  not  a  trustee 
within  the  act. 

(I) 

Trust  estate  will 
pass  by  a  gene- 
ral devise.  (2) 


[415] 


(C 


ct 


made  for  the  Master  to  ascertain  ^'  whether  Oheen 
the  son,  was  an  infant  and  trustee  within  the 
statute  r  and  that  the  Master  had  certified  in 
the  affirmative. 

The  application  ought  not  to  have  Been  made 
by  motion,  as  stated  in  the  report^  hui  upon  pe- 
tition. — That  is  the  onfy  mode  directed  by  the  act. 
(2)  Though  the  cases  appear  contradictory,  the 
general  rule  seems  to  be,  that  a  trust  estate  will 
pass  by  a  devise  in  mere  general  terms,  unless  an 
intention  to  the  contrary  can  be  inferred,  either 
from  expressions  in  the  will,  or  from  objects  of 
probable  convenience.     See  Lord  Braybrookey. 
Inskip,  8  Fes.  417.  432,  434,  &c.    The  propositioD 
stated  therefore  in  Attorney   General  y.  BnUer, 
5  Ves.  339, 340,  is,  in  fact,  over-ruled.  The  Coiu% 
indeed,  seems  to  have  leaked  so  much  at  the 
quantum  of  convenience  in  each  particular  case  as 
to  have  rendered  the  last-mentioned  rule  of  trust 
estates  passing  by  a  mere  naked  devise,  of  very 
little  use ;  see  ex  parte  Sergison^  4  Ves.  147.    Ex 
parte  Brettell,  6  Ves.  577 ;  and  Lord  Braylnrook  v. 
Inskip^  ubi  supri  passim.    Lord  Eldon,  C.  says  in 
Lord  Braybrook  v.  Inskip,  that  the  rule  is  not  that 
in  every  question  as  to  the  devise  of  a  trust  estate, 
where  general  words  are  used,  the  property  shall, 
or  shall  not,  pass  by  them,  but  that  in  each  case 
the  Court  will  look  at  every  part  of  the  will  for 
the  probable  intention,  8  Fes.  436. 


Sleech 
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Slebch  versus  Thobinoton,  July  29,  1754.     y^L  11. 

(Reg.  Lib.  1763.  B.fol.  507,  entered  ''  Sleech  y.      jWe  560. 

Hatchr) 

Notes  and  Obsbryations. 

.  {1)  Upon  these  questions  relative  to  legacies  of  win,  construe* 
stock,  see  1  Rover  on  Legacies,  17,  &c.  and  24.       *!«"' "  *?i^^- 

._.  ^      .   n  r  '      ttA  cies  specific  and 

(2)  See  I  Ropa-  on  Legacies,  114.  otherwise,  (i) 

(3)  See  pp.  661, 562 ;  et  vide  fTrigfU  v.  Mor.  Bequest "  of 
%,  11  Fes.  12;    fTathjns  v.  fTath/ns,  cited  p.  Ss^tSi^f 
562^  is  in  2  jitk.  96^  98.    See  also  Atherton  v.  the  drcum- 
NoweU,  1  Cox.  Ch.  Ca.  229.  drbStlT/ 

Pcr^e  V.  Snaplin,  cited  ibid,  is  also  cited  1  Fes.  gacy  of  quan- 

424,  and  is  rep.  1  Atk.  414*  tity,  to  be  made 

The<»se  of  Coventry  v.  Carew,  cited  p.  564,  is  f^Jj^feu  J 

in  2  ^</r.  866.  the  testatrix 

Tamkms  v.  Tomkins,  cited  at  the  bottom  of  p.  ***7«°?  "f  P~^- 

^      .    .     ^     -_    ^^^    '_         ,        r^    .».  r^j-F    edly,  m  this  bc- 

664, 18  m  3  Atk.  257-    See  also  Stebbtng  v.  #ira^  quest,  omitted 
ker,  2  Bro.  83;  and  Hampshire  v.  Pearce,  2  Fe*.  the  word  "my/' 

^.^    .  which  she  had 

•■v#  .  used  in  other  be- 

qneits  clearly  specific  ;  and  having  only  one  East  India  bond  at  her  death. 

Be^iest  of  South  Sea  Stock,  in  parcels,  to  a  larger  amount  than  testatrix  was 
poasesaed  of,  held  specific,  the  bequest  of  the  last  parcel  being  called  **  the  re- 
wmmmg  S.  S.  stock  standing  in^her  name.'* 

These  legatees  must  abate  in  proportion  inter  se. 

Bequest  ''  to  the  two  servants  that  should  live  with  testatrix  at  her  death  ;*' 
die  had  three  at  that  time,  and  all  of  them  were  held  entitled.  (2) 

Baron  and  Feme.— Husband  suing  for  the  wife's  property,  must  make  a  set- 
tlement. If  he  is  out  of  the  jurisdiction,  or  otherwise  leaves  his  wife  unpro- 
vided for,  the  Court  will  order  payment  of  the  interest  to  the  wife,  till  he  re- 
turns and  maintains  her  properly.  (3) 


V 


Pitt 
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[  416  ]      Pitt  versu$  Cholmondbley,  July  30,  1754. 
VOL.  II. 

^-v-'  {Reg.  Ub.  1753.  B.foL  448.) 

F&ge568. 

Notes  and  Observations. 

Account.—  (1)  See  Townsend  r.  Lowfield,  1  f^es,  35^  37, 

Bttfcrentfsbe-     gg  g^g^  31.    Et  vlde  SeweU  V.  Bridge,  I  Ves. 
there  is  an  open  297,  antea  152 ;  and  E.  Pamfiret  V.  Z«.  fFinJbor, 

general  ac-  an/ea  390. 

where  ararty  ^  *^  ^"^  Hardwicke's  reference  in  p.  667,  of 

has  leave  given  the  Rep.  to  the  years  1720  and  1721,  the  alluston 

^y  ^i°JP  ^8  to  the  state  of  thmgs  before  the  passing  of  Sir 

fal^.   In  the  <^«  Barnard's   Act  against    Stock-jobbing ;  nix. 

latter  case  the      Stat.  7  Geo.  II.  ch.  8.    . 

burthen  of 

proof  lies  on  the  party  hayine  such  libertv.  (1)    The  Court  win,  however,  admil 

a  greater  latitude  in  cases  of  surcharge,  «c.  as  between  guardian  and  ward,  and 

others,  where  one  party  is  conussant  of  the  accounts,  and  the  other  is  not,  than 

it  allows  where  the  parties  are  on  equal  terms. 


Page  568.  Hucks  versus  Uvcks^  July  31,  1754. 

(Reg.  Lib.  1753.  A.fol.  482.) 

Notes  and  Obsbrvattons. 

Sir  Thomas 

Qarke,  M.R.        (1)  Thb  law  now  seems  contrary  to  the  deci- 
HU  honour  de-  gion  of  the  Master  of  the  Rolls  in  the  principal 

cMtedth^  uu-     ^®®® *•  ^^^  ^^^  ^"^  Unborn  son  nuxy  take  an  estat^^ 
der  a  limitation  /^r  life,    either*  through  the  medium  (^  a  power j 
by  marriage  ar-  or  by  an  express  use.    See  Roulledge  v.  Darrill, 

^r-^'£S  2  ^^''  J^-  357.  366;  and  Feame,  Ex.  Dev.  325 

son  of  such  first    with  Mr.  PowelVs  notes. 

son,  the  former        (2)  The  Court  declared,  ^'that  the  lands  pur- 

could  not  be  re-         ^  '  '  *^    __ 

stricted  *^  chased 
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^'chased  by  the  father,  and  left  to  descend  to  the        Huck8 
"  Plaintiff,  ought  to  be  deemed  as  part  perform-        hucks 
^^  ance  and  satisfaction  of  the  articles,  in  case  the   julj  3i,  1154. 
"  Plaintiff,  the  son,  had  accepted  those  lands,  so 
"  descended ;  but  he  declining  to  accept  those  ^^J^or  take 
^  lands,**  a  sum,  ascertained  by  the  Master,  was  less  than  an  es- 
ordered  to  be  laid  out  in  a  purchiase  of  lands,  to  [^^^^'^^^ 
be  settled;  and  the  Plaintjff  was    directed   to  contra «ow.  (it 
convey  the  lands  descended.  !-«■<*  pwdiaaed 

(3)  The  Plaintiff's  father  had,  by  his  will,  di-  S^^^J^ 
rected  lainls  of  the  above  value  to  he  purchased,  creed  to  be 
a&d  (inter  alia)  settled  on  the  Plaintiff /or  life;  ^^J^ 
and  had  made  several  bequests  in  his  favour.  The  and  satis&ction 
n^ntiff  was  put  to  his  election,  and  chose  to  take  of  the  marriage 
under  the  articles.     Reg.  Lib.  m^^nAZ\ 


•   .     .    .       »  -  ■         •      ■.  /      ■ 

(  '        .  .      . .    ' 

Ellison  versus  Airey,  August  1, 1754.         VOL.  11. 
_         (^e^.  Lift.  1753.  k/oA. 543.)         ^  P^ge568. 

Notes  AND  Obsbi^vations.  ' 

'  .  ■.  \    '      '  S.  C  aniea  TO. 

(1)  Sej^  the  case  of  ^-  of  Godolpbin  v.  Pew-  charge  by  will 
neck,2  Fes.  271,  272,  et  antea  341.  of  the  whole 

M  to  Lord  fTarrington's  case,  cited  p.  669'  of  S^^g^J^^f^J"* 
the  Report^  see  the  note,  to  E.,ofGo4olph^y^  debtg  and  lega- 

The  Rep.  of  that  case  is  1  Bra.  P.  C.  511,  oc-  3^iJ^*^^4 
tavo  edition  ;  and  4  Bro.  P.  C.  90,  of  the  folio  sabsequent  de- 
edition.  ^*««  of  a  parti- 

cular  part  for 
that  purpose, 
without  nega- 
tive words.  (1) 

WOFFINGTON 
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^,2tlJ}*    WoFFiNOTON  versus  Sparks,  Aug.  2, 1754. 
^^  ^®®-  (No  Entry.) 

NOTBS.AND  OBSBRVATION6. 

?^'^-^      .        (1)  Vide   Gammon  v.   Stone,  1   Fes.   339,    et 

ABSiffiiinent  of  .      « ^^ 

bond  to  CO.         ^^^«  162. 

obligor^  who 

pays  it^  is  of  no  use  j  since  even  the  principal  may  plead  payment  to  aa  action 

in  the  name  of  the  obligee.  (1)    Action^  however^  lies  on  Uie  oase>  and  perhaps 

indMiaiui  auumpiit.  , 


P&ge  571.     WoRTLEY  versus  Birkhead^  Aug.  3,  1754. 

{Reg.  Lib.  1753.  B.fol  446.) 

Notes  and  Observations. 

T^^^^^  (1)  See  in  the  E.  of  Portsmouth  v.  Lm^d  EJ- 

Athirdincum-  Jingham,  1   Ves.  430,  436,    et   antea.     Et  vide 

JSe"^?  ^*y^^  ^'-  78 ;  ^^  Cb/e  V.  Gibson,  1  Fes.  604, 
and  before  a'de-   et  antea 211.  Vide  also  Beameis  Ord.  Ch.  1  and  2. 

cree>  gain  a 

priority  over  the  second,  by  taking  in  the  first  Such  things  however,  not 
allowed  after  a  Decree  settling  the  priorities.  Demiurrer  allowed  on  the  latter 
ground.  Bill  of  review  on  new  matter  must  be  on  leave  of  the  Court  and  affi- 
davit, shewing  the  party's  right  $  that  it  was  not  known  to  him  at  the  time  of  the 
Decree,  or  since  such  other  time  as  he  could  have  used  it  for  his  advantage  in  the 
former  cause.  (1) 


KlNSBY 
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[  419  ] 
KiNSEY  versus  Kinsey,  Aug.  3, 1754.  VOL.  11. 

(Reg.  Lib.  1753.  J.fol.  386.)  P^  577. 

A  Decree  cannot  be  pleaded^  unleu  ii  has  been  signed  and  enrolled. 


Ex  parte  Hicham,  August  8, 1754.  F^  570. 

NotBs  AND  Observations. 
This  decision  seems  preferable  to  that  of  the  Baron  and 
Jf aster  of  the  RoUs  in  mUats  v.  Coy,  2  Jtk.  67,  ?£^^urt  re- 
where  the  whole  was  suffered  to  be  paid  to  the  fused  to  let  He 
Irasband,  though  he  was  insolvent.    In  later  cases,  ^^^^J^ 
however,  the  Court  seems  to  have  considered  itself  to  her  husband, 
bound,  if  the  wife  pressed  it.    Dimmock  v.  Atkin-  although  she  was 

san,3Bro.m;2res.ju1i.677;  and  10  ^e^.  88.  ^^^^"2' 
See  also  the  note  on  ex  parte  Gardner  (2  Fes.  671,  u. 
672),  postea,  438. 


Kemp  versus  MACKBELLt  Aug.  8, 1754*        Page  579. 
{Reg.  Lib.  1753.  A.fol.  495.) 

Notes  and  Observations. 

» •  - 

(1)  Vide  fflnte  v.  Hayward,  2  Ves.  461-2,  and  Forties  resting 
the  notes  thereon,  a«/ea  (385);  also  Johnson  v.  their  defence  in 

y%     T    r^  wr       A^^     \        M      ««/•  an  issue  at  law 

^ecA,  2  Ves.  465,  et  postea  38o.  upon  instru- 

(2)  S.  C.  on  this  point  only  3  Jtk.  812.  mcnts  ascer- 

tained at  the 
trial  to  be  foi^ged^  will  not  bo  allowed  to  enter  intb  any  other  evidence  ;  or  to 
>ay  the  forged  instruments  were  immaterial.    Though,  generalfy  speaking,  costs 

die 
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die  with  the  party,  if  they  have  not  been  taxed  (l).>  several  exceptions  arc 
allowed  to  it ,  and  revivor  may  be  for  costs  alone,  under  particular  circum- 
8tance9(2). 


[420  ] 
VOL.  II. 

P^582. 

Ajdefectofa 
surrender  of 
copyholds,  &c» 
is^  supplied  in 
favour  of  a  wi» 
dow,  childr«D^ 
&C.  without  any 
statement  that 
they  are  lefiun* 
provided  for; 

pti$dimfav<nir 
qfgrmndr 

It  is  supplied  in 
favour  of  cre- 
ditorSy  where  no 
other  real  estate, 
wider  a  general 
devise,  alter  a 
direction  to  pay 
debts.  (1) 

Necessity  of 
surrenders  now 
dispensed  with 
by  Stat.  66 
Oeo.  3.  c  1f^. 


Tudor  versus  Anson^  August  9>  1754. 
{Reg.  Lib.  1763.  B.  fol.  309). 

Notes  and  Observations. 

(1)  Vide  S.  P.  Ithellv.  Beane,  1  Fes.  215,  et 
antea  114.  See  also  particalarly  J^iis  v.  Byas^  2 
Fes.  164,  et  antea  (315) ;  which  (inter  alia)  refers 
to  Scriven  on  Copyholds^  134, 135-6,  &c.     Ibid 

162-8,  &c.     Quod  vide. 

It  is  to  be  observed  that  a  considerable  altera^ 
tion  has  been  lately  made  in  the  law  relative  to 
copyholds  by  the  Statute  55  Geo.  3,  ch.  192,  which 
dispenses  with  the  necessity  of  a  surrender  in  re* 
spect  of  idl  testators  dying  after  the  passing  of  that 
act,  upon  payment,  by  the  perscms  intitledor 
claiming^  of  all  duties,  fees,  &c.  that  would  have 
been  due  and  payable  in  case  a  surrender  had  been 
made.  It  is  cJso  to  be  noticed  that  it  seems  most 
admseahle  to  surrender  to  the  use  of  the  wiH  in 
every  case  where  it  can  be  done,  notwithstanding 
the  benefit  of  the  act. 

For  some  useful  observations  on  this  statute  see 
Mr.  ScriverCs  work  on  Copyholds,  &c.  1  vol.  267, 
etsef^ 


£aru 
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ii  of  Bath  %)ersus  Eabl  of  Bradford^      VOL.  II. 

October  26, 1744.  W-*  * 

Page  687- 

{Reg.  Lib.  1763.  A.fol.  516.) 

Notes  and  Observations. 

Carr  v.  Lady  BurUngton^  1  P.  IV.  229 ;  and  Interest.-^ 
Maxwell  v.  fVettenhall,  are  the  cases  alluded  to  ^^fo^!?|L 
by  Lord  Hardwicke,  page  688  of  the  Report^  as  e^oymcnt,  and 
cited  at  the  Bar.  dcvUeshisestate 

With  regard  to  his  Lordship's  particular  ab-  ^bts^^LwM^, 
senrations   on  Maxwjdl  v.  WettenhaU,  see  Mr.  being  evicted,  ' 
Gmi^s  note,  2  P.  fT.  26.    It  appears  from  R^.  J^^J^^JgJJ*^ 
Zi&.  relative  to  it,  that  interest  was  not  directed      r  42I  Y 
as  to  any  simple  contract  debts ;  that  the  question  and  assigii  the 
was  ^^  whether  am/  interest,^  and  from  what  time,  ^y^7*"*V|^ 
should  be  paid  for  certain  legacies,  insisted  upon  byspecialtj,  and 
as  charged  on  the  real  estate.    The  whole  report^  the  assignees 
tker^ore,  of  that  case  in  P.  fFi  U  mamfestfy  incar^  |^^     ^ 
rect^  and  at  variance  with  the  most  acknowledged  Devise  in  trust 
authorities  on  various  points.     See  Mr.   Coa^s  to  pay  debts  is 

A,  >  nottinthin  the* 

^W.  ^  statute  of  fraa- 

As  to  various  points  in  respect  of  interest^  as  duient  deidses. 
given  in  the  Courts  of  Law  and  of  Equity,  see  |i^'/^; 
Barwell  y.  Parker,  2  Ves.  363,  etantea.    Lloyd  also  Mr.  San*^ 
V.  fFtlUams  (cited  also  in  the  Rep.  p.  688),  2  JfjV"^''*^ 
Aik.  108;  Creuze  v.  Hunter,  4  Bro.  321;  and  8on,2Atk.2n? 
the  note  to  2  Fes.  jun.  169 ;  together  with  Sit-  Trustees  to  pay 
weU  V.  Bernard,  6  Ve$.  620,  and  Scho.  and  Lefr.  J^^  ™jJJ^7 

Rep.  11.  mortgage^ 

without  wait-^ 
ing  for  a  Decree  [No  suit  being  instituted].    There  is  a  difference,  in  considera- 
tion of  law  and  the  strict  rules  of  the  Courts  as  to  the  case  of  a  lunatic  being  let 
in  to  take  exceptions  to  a  Master's  report  after  its  being  confirmed^  and  that  of 
am  infant ;  but  it  is  equally  open  to  the  discretion  of  the  Court  in  either  case. 

TOMKYNS 
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VOL.  II.    ToMKYNs  versus  Laddeoke,  JuneZJj  1755. 
Page  591.  (^^^^  ^H^^  1754^  jjy^/^  294.) 

NoTBs  AND  Observations. 

CuBtom of  Lon-  (\)  Hb  did  not  deliver  over  the  security.  See 
CtShiiLtfe  Antrohus  v.  Smith,  12  Ves.  39.  See  also  Ward 
urpMuiage         ^  Turner,  2  Fes.  431,  et  antea  378. 


A  freeman,  on  See  also  Lord  Eldon,  C.'s  observations  on  most 
JShTril3[,by  Of  tl^e  cases,  8  Fes.  154,  &c. 

J  422  ]  (2)  Besides  the  cases  in  the  preceding  note,  and 
BM%\gQB  as  to  cases  in  Jraud  of  covenants,  see  Randall  v. 
P^^JjJi^^  milis,  5  Ves.  262,  &c. ;  /ofie^  v.  Martin,  3 
trust  to  separate  Anstruther,  890 ;  but  much  more  fully  5  Ves.  266, 

useofhisdaugh^  QQ(e^ 

then  aged  m-  Hancock  y.  tlaneoch,  cited  p.  592  of  the  Rep. 
*aity.two}  in  is  In  2  /^cr».  665.  The  pcnnt  there  mentioned 
di«d*in"two*°^  seems  now  perfectly  settled  ;  namely,  that  "where 
days:  the  daugh-  the  widow  of  a  freeman  was  barred  before  mar- 

marri^  wiA-  "^^  ^^  ^^^  customary  part,  and  such  freeman 

out  consent ;  died,  leaving  a  child,  the  orphanage  part  was  a 

but  he  was  re-  moiety,  and  not  a  third.    See  Mr.  Raithby^s  note 

to"l2lri»."^  to  Lowe  V.  Chadwick,  1  Vernon  6.         ^ 

mentaiy  dispo*  (3)  See  page  595  of  the  Report ;  et  vide  Stack'- 

sition,  in  fraud  ^^^  ^  Beaumont,  3  Fes.  89. 

of  the  custom^  ' 

and  that  it  might 

be  disputed  by  the  daughter's  husband.    Gift  of  personalty  by  freeman  toay  be 

in  lifetime,  or  in  extremii,  if  he  divuts  hinuelfqfihe  property,  and  it  is  enjoined  ac* 

cordingUf  (I)  ;  and  if  clearly  not  a  testamentary  act^  infraudofthe  custom.  (2) 

Though  a  settlement  be  made  on  a  wife  before  marriage,  if  a  great  accession  of 
fortune  happen  to  the  wife  afterwards,  the  Court  will  direct  a  farther  settlement 
out  of  it,  when  it  once  obtains  jurisdiction.  (8) 


MOORB 


of  Francis  Vesey,  Sen.  ^46 


Moore  versus  Moore.  VOL-  11. 

June  28  [and  Juli/  8],  1755^^^«^       p^  595^ 

(Reg.  Lib.  1754.. B.M  355.)^^    8.c.iDick.ea. 
Notes  and  Observations.  «     ,         , 

Supplemental 

Vide  page  597  of  the  Report.    That  a  debtor  bill,  in  nature 
to  a  testator's  estate  may  be  called  to  account  in  ^^w^ m^t'be 
Equity  under  particular  circumstances^  such   as  accompanied 
the  insolvency  or  collusion  of  the  executor,  see  ^**^  *  peUUon 

^f  n      r       i*  wj^      njt^  to  rehear  or  ap- 

Alsager  v.  Rowley ,  6  f^es.  748.  peal. 

The  order  alluded  to  by  Lord  Hardwicke  at  the      [  423  ] 
bottom  of  p.  597,  was  in  1741 ,  and  is  stated  2  Atk.  ;}j^~ 
139.    See  also  Mr.  Beames*s  very  complete  and  tms^  of  pi^ 
valuable  edition  of  the  Orders  in  Chancery,  366,  of  the  personal 

*»•  A  *u^  ^^4.^«  estate  is  not  to 

arid  the  notes.  be  caUed  to  ac- 

With  regard  to  what  follows  at  the  t^  of  page  oooot  by  a  par- 
598,  vide  the  cases  cited  aniea,  in  that  of  Cole  v.  «to>larpeOT- 
GibsoHj  p.  211,  and  see  Mr.  ^eome^s^^  Orders  in  butonlybytiie 
Chancery,  366,  367,  note.  execoto?  or  ad- 

(1)  The  third  edition  of  Mr.  Fesey's  Reports  "^^^ 
notices,  that  a  custom  to  bar.  by  surrender  may  troitee  who  re- 
be  concurrent  with  a  custom  to  bar  by  recdnrery ;  <»^e«*^«^™* 
and  it  cites  Everall  y.^SmaUey^  2  Slra.  1197;  thereby  be- 
and  Doe.  dem.  fFightwicky.  Truh/,  2  Black.  Rep.  comes  a  debtor, 
944.    And  it  also  observes,  that  inSP.fT.  10,  !5JS?iiS'^"' 
Lord  Macclesfield  smd,  the  only  proper  way  of  chai^;eablea» 
barring  the  intail  of  a  copyhold,  was  by  recovery  f*^^^'  ^ht\ 
in  the  Lord^s  Court.  so  named  in  a 

(2)  See  the  Report,  page  600;  et  vide  Orr  v.  wiU,  yet  where 
Kames,  2  Fes.  194,  et  antea  324.  See  also  fTalcot  ^^^^^ 
V.  HaU,  2  5ro.  305;  and  1  P.  fF.  495,  Jifih  edi-  does  not  u- 

thn.S.   a  wmnce.whU^ 

AC  receives  Me 


trutt 
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trusi  money,  he  is  properly  made  a  Defendant  to  a  suit  for  a  general  account,  and 
is  accountable  therein  for  his  receipts  -,  and  this,  the  more  especially,  since  his  be- 
ing named  executor  is  a  release  of  the  debt  at  law. 

Copyholds.-*Intail  of  copyholds  barred  by  a  mere  surrender  to  the  use  of  a 
will,  &c.  where  no  peculiar  custom  shewing  the  neoessity  of  barring  by  re- 
covery. (1) 

To  shew  a  customary  estate  tail  it  is  necessary  to  shew  remainders,  or  sacb 
long  enjoyment  according  to  the  limitation,  as  to  exclude  the  supposition  of  a  con- 
diiionalfee. 

As  to  whether  residuary  legatees,  paid  by  executor,  shall  refund  to  legatees 
who  were  not  paid  immediately.  (2) 

Rule  as  to  strict  bills  of  review,  is  that  the  Decree  can  be  varied  only  upon 
errors  complained  of;  except  as  to  matters  merely  consequentifel  upon  the  va- 
riation made.    Same  rule  as  to  appeals  in  the  House  of  Lords. 


[  424  ]  SouTHBY  versus  Stonshouse, 

VQL^J.  j^^  30, 1755. 

P^  6l<*-  (Reg.  Lib.  1754.  B./ot.  402.) 

Notes  and  Observations. 

Feme  Covert  by      (D  Sfife  the  Rep^  page  612;  et  vide  2  fFoodde- 

wifl  purroant  to  >on,  345  ;  2  P.  ^T.  624  ;  1  Ves.  139  ;  and  2  Ves. 

^TthmM    75-    E*  vide  the  notes  to  the  D.  Marlborough  v. 

*'  all  the  profits  E.  Godolphin,  antea  277. 

;;  «?d  «^««       (2)  See  2  Wooddes.  344 ;  1   Sid.  148 ;  1  Eq. 

-  rf  A-^aSS!    Ca^  ^h.  188 ;  and  2  Sira.  1125.  Et  vide  Elton  v. 

"  for  life,  and     Eoson,  19  Ves.  73.  79.  80. 

\]  ^4^y  The  case  of  the  D.  Marlborough  v.  L.  Carlisk, 

<«  said  estates  to  mentioned  at  the  bottom  of  page  61 2,  is  that  of 

'' iflSSST'   **^®  ^*  ^f^^^^^^f^^^  J^d  Godolphin,  2  Fes. 

'<  leave  any  to  .  ^^  •     Quod  vide. 

« turnveme ,         See  EUon  V.  Eoson,  19  Fes.  73-  79.  80. 

-S^eiol^      (3)  Se^  **^«  J^P-  P-  614 ;  likewise  Goodwyn  v. 
''  child  or  chU-    Goodm^n,  1  Fes.  226,  and  the  note  thereon^  ai^ 

''SeS^^  '^^  '^^*  ^'  ^^^  ^  ^^-  ^*  ^  524,525,  note. 
"  S^»id  es-  '  ^^  likewise  Bailis  v.  Gale,  2  Fes.  48,  and  the 
tatea  to  L  H.;  note  on  it,  antea  268. 

makings 
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^makfng  him  sole  heir  In  defaolt  of  issne,  and  after  the  death  of  my  Jiushand." 
TkethUdren  take  an  estate  tail;  not  fee  iimple;  and  the  remainder  to  I.  H.  is 
good ;  not  a  contingent  executory  limitation  on  her  dying  without  children  living 
at  her  death,  but  a  general  dying  without  issue.  (2) 

A  devise  of  a  testator's  "  estate  at  Ar  without  more,  will  comprehend  his 
wMe  mterest  in  the  lands,  rather  than  be  referable  to  the  mere  locality.  (3) 

If,  however,  words  of  limitation  be  added,  they  will  determine  the  extent  of  the 
benefit.  ^ 


Clark  versus  Gvise^  July  1, 1755.  [  425  ] 

{Reg.  Lib.  1754.  A./ol.  502.)  VOL.  II. 

Ncynas  aHd  Obbcrvations.  «•  ^u^ 

Sir  Thomas 

(1)  Thb  Master  of  the  Rolls  observes,  p.  618  Clarke,  Master 
of  theReport,  tlmt  this  case  fell  within  the  princi.  the  l^fd^'chS!^ 
pie  of  Mllner  v.  Milner,  1  f^es.  106,  where  the  cellor. 
Court  rectified  the  testator's  miscomputation.         A  testator,  re« 

So  likewise  if  a  testator  directs  payment  of  any  ^^^If 
larger  certain  sum  inentiohed  to  be  due  from  Mm^  debt  he  owed 
thm  is  the  facty  the  whol&  sum  will  be  decreed,  a!,  accordbig  to 
fFhitfield  V.  Clement,  1  Merivale  Rep.  402.  ^^^ofil^''' 

The  Master  of  the  Rolls  there  referis  the  prin-  directs  such 
ciple  m  such  instancy  to  the  civil  law,  observing  ^2dm^% h* 
^^falsd  demmtstratione  legatum  nan  perimi  /*  the  real  and  per- 
QOte  whereon  has  {inter  alia)  the  following  ex-  «onala«ute} 
tract  appBcable  to  the  above  points:— Qwofte*.  ^^^^{^ 
^  cunque  ulla  ratione  major  utilitas  redundat  in  A.  for  life,  out 
'*  Creditorem,    toties  subsistit    debitum    creditori  ^^  ^"*«!?*^  ^J? 
^  legatum.     Redundat    autem  mcgor  utilitas  vel  Such  creditor 
'  ratione  quantitatisy  veip   &c.      See  pp.  404-5.  may  «oJoy  the 
See  also  Barret  v.  BecJcford,  1  Fes.  519,  et  antea  Tll&y^^. 

219.  pute  the  testa* 

In  the  principal  case  the  Court  declared,  "  that  ^J'l  ^^J^^^^'Jl^f' 

^    1      ir^,  r    .rr.  1 1.       1  i»  1  of  thedebt.  (I) 

'  the  Plamtiti  was  not  obliged  to  accept  of  the  sum 

of 
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Cla«k        «  of  500/.  as  the  whole  of  the  debt  to  be  paid  her 

V€T9U$ 

GuisB,        ^^  out  of  the  assets  of  the  said  testator ;  but  that 
July  1, 17M.    ^'  she  was  entitled  to  the  whole  of  what  should  be 

^^  found  due  to  her^  according  to  the  directions 

'^  therein-after  mentioned ;  together  with  the  an- 

'*  nuity  of  50/.  per  annum,  &c.    These  were,  for 

f  426  ]      '^  the  Master  to  take  an  account  of  what  was  due 

'^  to  her  for  the  principal  of  the  said  sum  of  68021 
'^  2s.  4d.  being  the  amount  of  a  bill  of  exchange 
"  given  her  by  the  testator  [and  referred  to  in  his 
^^  will  J  ^  with  interest  from  the  date  of  it :  and  be 
^^  was  to  take  an  account  of  what  was  due  to  her 
^^  for  any  other  sums  of  money  disbursed  by  her 
^^  on  account  of  the  testator  since  that  time ;  and 
^^  also  of  the  arrears  of  the  annuity.**    R.  L. 


VOL.  II 
Page  619. 


Flight  versus  Cook,  July  1, 1755. 
(Reg.  Uh.  1764.  A.fol.  676.) 

NoTBs  AND  Observations. 


A.  having  dig-        ^HE  case   of  Ixird  Warrington  v.  Langhamy 
posed  of  part  of  cited  in  the  Report^  p.  620,  is  in  Prec.  Ch.  89. 

a  specific  som, 

vrhich  he  had  coveiiaiited  should  be  paid  to  B»  on  a  contingency/  decreed  to 

secure  it. 


Anonymous, 
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Anonymous,  JTtt/y  3, 1755.  VOL.  if. 

Notes  and  Observations/  Page  620- 

(1)  See  the  Report,  p.  621.    An  Injunction,  injunction  ex-^ 
however,  will  be  extended  to  stay  trial,  on  a  slight  J^^|w®**^ 
affidavit.    Vide  13  Ves^  323>  324.    All  that  is  tions  byTc^ 
mseessary  to  be  stated  in  the  affidavit  to  ground  a  porationfor 
motion  for  the  purpose  is  merefy  in  general  terms,  ^^^^^ 
tint  the  party  cannot  safely  proceed  to  trial,  until      [,  427  } 
the  answer  is  put  in.    See  2  J%cAr.  728,  729;  13 
Va.  323  ;  and  2  Fes.  and  B.  41. 

A  party  cannot,  in  the  Court  of  Chancery,  have 
an  Injuncticm  to  stay  a  trial  m  the  first  instance, 
and  must  obtain  the  common  Iryunctionfirst.  See 
10  Fes.  450.  It  seems  also  that  he  cannot  obtain 
It  on  the  same  day.    Ibid. 

See  the  Rep.  p.  621.    A  bill  lies  for  an  account  BUi  for  accooni 
of  tolls  after  an  establishment  of  the  right  at  law.  ^'  ^^* 
Vide  Corporation  of  Carlisle  v.  WHson,  and  the 
there  cited,  13  Fes.  276. 


WALKEtt  versus  Pees  wick,  July  5,  1755.       P^622« 
{Reg.  Lib.  1764.  S.fol.  347.) 

« 

Notes  and  Observations. 

(1>  VmB  1  Vem.  267 ;  2  yam.  281 ;  with  Mr.  Li«n.- 
tUMiJby's  notes.    See  also  3  Atk.  273;  6  Fes.  Bm  of  sale  of  a 
475  and  752.     But  more  especiaUy  Mr.  Sudgeris  '^j^^  ^ 
nost  valvable  work  on  Vendors  and  Parchasers.  The  contractor. 

In  the  principal  case  the  Bill,  which  was  mere->  ^^ 

2« 
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Walker 

foertut 

PrSSWICXj 

July  6, 175&. 

ivbo  had  been 
only  paid  half 
of  the  ezpences 
of  the  building, 
havibg  thereby 
the  lqg;al  and 
equitable  inte- 
rest, is  entitled 

r428] 

to  be  paid  hit 
ivhole  demand; 
and  the  parties 
interested,  or 
their  estates, 
must  settle  their 
proportions  and 
rights  between 
themselves, 
f^es.— ^ 
As  to  the  lien 
of  a  vendor  of 
real  estate  Amt 
the  purchase 
money.  (I) 


ly  against  Preswick,  and  the  representatives  of 
Lacey^  prayed  that  the  defendants  might  satisfy 
the  Plaintiff  out  of  the  produce  o(Lacey*s  moiety; 
and  in  case  such  moiety  should  not  appear  to  have 
been  already  really  and  fairly  sold  by  Preswick, 
that  be  mighty  if  there  should  be  occasion^  join  in 
a  sale,  Sue. :  and  that  for  the  more  effectual  pay^ 
meat,  &c.  if  occasion  should  be,  Preswick  might 
pay  the  balatioe  due  from  him  on  account  of  the 
9hip)  upon  the  stated  account  mentioned  in  the 
BilL  Preswick  stated^  in  his  answer^  that  he 
sold  the  dfaip  in  1752  to  R.  SoUkt  for  1940/.  and 
that  he  received  such  sum,  and  ki  conaideratiaii  of 
it  Bxeouted  a  general  bill  of  sale  of  the  ship,  in 
ccmimon  form,  to  the  said  R.  S.  He  submitted 
to  the  Court,  whetlier^  as  the  Plamtiff  delivered 
up  the  ship  to  iMcey,  and  accepted  of  the  bilb  of 
exchange  from  him  for  hie  part  or  diare^  such  half 
part  of  the  ship  was,  at  the  time  of  Late^s  death, 
or  of  Laecjf^  sale  thereof  to  him,  the  Defendart^ 
specifically  liable  to  the  paymentor  satiafoctioati  of 
the  Plaintiff^s  demand!;  ;  and  insisted,  ibsA  he 
having  purchased  such  moiety  for  a  full  and  va- 
luable consideration,  realty  paid  by  him,  ought 
not  to  be  obliged  to  pay  the  Plaintiff's  demands, 
or  any  part  thereof;  but  that  the  same  ought  to 
be  paid  by  the  execfitQis  of  Lacey,  iflao  received 
the  purchase-money  for  such  moiety  from  him, 
the  Defendant.  It  is  observable,  that  R.  SolUtt, 
the  assif^ee  from  Pv)eswici  Qf  h««  whdir  Interest 
in  the  ship,  waa  not  made  a  party  toCheaaii; 
The  Decree  directed  an  account  Of  what  Iran  dne 
to  the  Plaintiff,  with  interest  at  five  per  cemt.  i 
and  that  Preswick  should  pay  the  mtount^  ^  so 
"  as  the  same  did  not  exceed  the  sum  of  620/. 

"  being 


qfFraneii  Vesty,  Sen. 
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^^  being  one  moiety  of  the  purchase-money  for 
which  he  sold  the  said  ship  ;  together  with  the 
Plaintiff's  costs  of  the  suit^  fco."  And  in  case 
Preswick  should  do  so,  then  Lacejfs  representa- 
tives were  to  reimburse  and  pay  him  so  much  as 
he  should  have  paid  for  principal  and  interest ; 
and  also  one  moiety  of  the  costs  out  of  Lacey^s 
aaseti^  Jbc  &o. 


Walkxr, 

PrB8W|0K, 

July  5, 17M. 


DrINKWATER  VeriUS  FALCOlTRRy 

Juhf  8, 1755. 
[Reg.  Lib.  1764.  A.  fol  673.) 

« 

Notes  and  Observations. 


[429  ] 
VOL  II. 

P^e623. 


Tn»  case  of  Carew  v.  CareiB^  cited  p.  625  of  Lq^et.~ 
the  Report*  is  also  cited  in  the  same  vol.  p.  564.  ^f^^  *«8W 
It  18  rep.  2  Ath.  366.  wh^S^d! 

(1)  The  Court  (inter  alia)  declared,    "  that  though  nothing 
«the  Defendant  T.  Bowe,  was  entitled  to  the  nw^?^!/ 
'^  450/.  S.  S.  Annuities;  together  with  the  sum  of  not  eoBiaing,  the 
^*  88/.  15^.  in  the  hands  of  Fisher ;  which  annul-  ^^^^  ^^\ 
^  ties  and  money  were  the  produce  of  the  note  for  caiiy  bc^Sui- 
^  500/.  specifically  bequeathed  to  him  by  the  co-  ed,  and  after- 
''  aicil  of  the  said  testatrix.'^  ^3^', 

no  adcmptioa 
of4i6lflgady;  If  a  cdmpuliory  payment,  it  may  or  may  not  be  an  ademption, 
aceovding  to  circumstances  \  for  if  a  partknlar  reason  ia  gtTen,  or  \t  replaced 
oa  lameraniLor  sp  ordered^  it  is  no  ademption. 
BfBqoest  of  a  note  ferGOOt.  ''  m  the  hand*  ef  K  ;**  when  F.  had  laid  it  out  in 
UDknonnto  testatrix.  Though  the  bequest  of  the  note  ts  specific^  the 
shall  hare  the  stock  in  which  it  is  vestoi.  (1) 


2  G  2 


Bkipoman 
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VCJL.  11.       Bridgman  versw  Green,  July  9f  1755, 


P&ge  627. 


(Reg.  Lib.  1754,  J./ol.  548.) 


Notes  and  Observations. 

(1)  See  this  case  on  the  re-hearing ;  Lord  C. 
J.  JVilmdfs  cases  and  opinions^  68:  likewise  Nanr 
tes  V.  Corrochy  9  Ves.  182;  Hatch  v.  Hatch,  ibid. 
292 ;  and  Hvguemn  v.  Baseley,  14  Fes.  273^  with 
the  cases  referred  to. 

(2)  Vide  Clarhson  v.  Hamvay,  2  P.  #F.  203. 

(3)  See  the  principal  case^  fVilm.  64,  and  that 
b5^ud3S.  ^^  ^  enforced  by  Lord  Eldm,  C.  14  Ves.  289. 

position.  (1) 

Conveyance  for  consideraUon  not  afterwards  to  bo  set  up  as  a  gift ;  and  being 
for  fictitioiis  consideration^  inserted  by  the  grantee  bimsdf^  thopghlbinid  ajglftbj 
a  jury,  set  aside  in  equity.  (2) 

Interest  obtained  through  fraud  cannot  be  n>aintdned  by  third  persons^  tboc^ 
not  themselves  parties  to  the  imposition.  (3) 


This  Decree  was 
afterwards  af- 
firmed on  a  re- 

[430] 

hearing. 
See  Lord  C.  J. 
Wihnot's  cases 
and  opinionsi 
&c.p.  68,  &C. 
Relief  against 
deeds  obtained 


Page  629. 
Rolls. 


Anonymous,  Jtdy  9^  1754. 


Notes  and  Obsbrvations. 

(1)  Query,  whether,  as  the  CJourt  saw  reason/or 
its  interference,  it  ought  not  to  have  directed  an  ac- 
count or  an  issue  quantum  damnificatus,  at  the 
least?  Et  vide  in  Graham  v.  Graham,!  Fes. 
262,  et  antea  I3i. 

(2)  Dictum.  See  the  Rep.  p.  630.  Et  vide  ac- 
^^ccotmiofike  cordinglY ^Raphael  y.  Boehm,  11  Fes.  92;  13  Fes. 
time  the  Plains    413  and  690. 

tiff  ought  to  have 

been  admitted}  hit  remedy  for  that  having  been  at  law.  (1) 

Where  a  trustee  has  an  infant's  money  to  lay  out  for  his  benefit,  and  employs 
it  in  his  trade,  the  Court  will  give  an  option  for  the  benefit  of  the  iofiuit,  either 
^  to  hare  interest,  or  the  profits  of  the  trade.  (2) 


Thoi^h  the 
Court  decreed 
specific  per- 
foroQAnce  of  an 
agreement  to 
let  the  Plaintiff 
Into  a  trade,  it 
refused  to  ^^reci 


*  • 


4^  Francis  Vesey^  Sen.  .    463 


Anonymous,  July  12, 1755.  C  431  ] 

VOL.  II. 

Notes  and  Observations.  ^^^"^^^"^ 

Page  630, 

With  reference  to  what  Lord  Hardwicke  says,  iDjunction. 
|>age  630  of  the  Report,  that  it  is  a  motion  of 
course  to  proceed  to  make  bail  at  law  liable,  not- 
withstanding an  injunction,  the  profession  in  ge- 
neral should  he  aware  of  the  boundaries  and  dis- 
tinctions of  practice,  as  exemplified  in  the  case  of 
JBulten  V.  Ovey,  16  Fesey  141.  A  party  was  there 
held  to  have  committed  a  breach  of  an  Injunction 
by  having  ruled  the  sheriff  to  bring  in  the  body, 
where  the  bail,  after  having  been  excepted  to,  had 
not  been  justified  agreeably  to  notice.  The  effect 
of  an  injunction,  in  the  Court  of  Chancery,  is  there 
clearly  distinguished. 

Before  an  action  commenced  (by  the  delivery 
of  a  declaration),  it  stays  all  process ;  after  action 
•commenced,  it  allows  the  defendant  to  call  for  a 
plea,  and  proceed  to  judgment,  if  in  a  condition  Jo 
do  so.     See  also  18  Fes.  488. 


Anonymous,  July  12,  1755.  Page. 631, 

Notes  and  Observations. 

(1)  See  Fenhoulet  v.  PcLssavant,  2  Ves.  24,  et  on-^  Any  record  of 
tea  260 ;  Coffin  y.  Cooper,  6  Fes.  514.     Anon.  5  ^^  ^""^Jf^ 

^jr      /•s/?    o  *^^  rercrrcQ  for 

f^es.  656,  &C.  scandal  »t  any 

(2)  The  ""ne  •' 


•     t 
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Anonymous, 
July  12, 1766. 

[432] 

time ;  [and  even 
by  stranffers  to 
the  suit  n  (1) 
but  it  is  other- 
wise as  to  a  re* 
ference  for  tin- 
pertinence. 
Though  such 
orders  are  dis- 
cretionary to  a 
certain  extent, 
the  opportunitjT 
may  be  lost  or 
waived.  (2) 


Supplement  to  the  Reports  in  Chancery 

(2)  The  third  edition  takes  notice,  that  Lord 
ThurloWy  C.  seemed  to  disapprove  of  Lord  Hard* 
wickers  decision  ^d  observations  in  the  principal 
case ;  referring  to  Kimvorthy  v.  AUen^  1  Bro.  400. 
See  nevertheless  5  Fes.  656 ;  and  Pettew  v.  ■ 
6  Fes.  456. 

With  regard  to  what  Lord  HardtmcJce  says  in 
the  R  eport^  as  to  two  terms  being  allowed  to  file 
exceptions^  it  is  now  settled,  that  a  t'laintiff  has 
two  terms  and  one  vacation^  on  application  to  file 
them  nunc  pro  tunc* 


VOL.IL         HiNTON  versw  Hinton»  July  14^  1755. 


Page  631 
and  638. 


(No  Entry.) 

Notes  and  Observaitons. 

(1)  S.  P.  Browne  v.  Raindley  3  Ves.  256. 

(2)  See  the  Rep.  p.  633 ;  et  vide  13  Vea.  18& 
Carr  v.  Smger,  mentioned  p.  639  of  the  RqMNrt^ 

is  in  2  Fes.  603.    Moor  v.  Moor,  cited  ibid,  is  in 


A  copyholder 
contracts^ /or 
valuable  consi" 
deration,  to  sell 
his  copyhold 

lands  to  his  son,  2  Fes.  696,  et  antea  422. 

but  dies  before 
an  actual  sur- 
render;  the  son  held  entitled  to  have  the  agreement  fulfilled^  and  to  a 
from  the  widow  of  her  free^bench.  (1) 

Asdgnees  of  a  banknqpl  take  the  property  suliject  to  all  eqtiities  affectiog 
bankrupt  (3) 


Mathews 


isf  Francis  Fesey,  Sen.  455 


Mathews  venu9  Matuewb^  June  15,  1755.     [  483  ] 

VOL.  11, 

(Reg.  Lib.  1754.  B.  fol  462.)  ftJJe^. 

Notes  and  Observations. 

(1)  [To  cause  a  legacy  to  be  a  satisfaction  for  a  A  debtor  be- 
debt*  it  must  be  exactly  of  the  same  nature  and  ^^^^'^  «  ftwch 
certainty  ;  and  an  apparent  intention  of  the  tes-  upmi  a  ^irdi- 
tator  ought  to  appear.     Prec.  Chan.  394 :  1  ff^.  tion,  which  by  a 
408;  2  fFms.  563,  616,  1  vol.  621,  126;  2Atk.  d2d!K 
300 ;  Vide  3  fFms.  227,  where  the  Master  of  the  com4  impos- 
RoUs  said,  if  testator  intended  a  legacy  as  a  satis-  r^^®  ^f^'V 
fiiction  of  a  debt,  he  would  have  taken  notice  of  will  it  would 

it ;  and  cited  a  decree  of  Lord  Harcaurfs  in  Salk.  not  have  been 
508^  for  that  purpose.    Vide  1   fFms.  410,  note,  "ifJS  for' 
fourth  edition,  where  the  cases  on  this  subject  are  another  piir- 
collected.]     Note  to  the  third  edition.  S'fhTi  a'"^ 

(2)  See  Richardson  v.  Elphinstone^  2  Ves.  jun.  condition  by 
4fi3;  Tolson  v.  CollinSy  4  Fe^.483;  and  Hinch-  the  deed,  it  is  a 
cUffe  V.  Hinchclife,  3  Fes.  616 ;  with  the  observa-  oete^^Se^^^ 
tions  on  it,  6  Fes.  325,  398,  400,  402.  that  a  legacy 

In  the  principal  case  the  Court  (inter  alia)  de-  ^^^  ^^^\^l 
clared,  that  the  annuity  of  700/.  a  year,  devised  to  fs^  constnietive 
71  M.  the  son,  was  to  be  deemed  a  satisfaction  of  satisfaction ; 
what  he  was  entitled  to  under  the  agreement  of  errcu^^ste^^^^  ' 
1733.    And  also,  that  the  deed  of  1760,  being  is  laid  hold  of 
sutisequent  in  time  to  the  will  of  the  testator,  was  J^jflltiwoN^^ 
to  be  considered  as  a  new  agreement  between  the 
fether  and  son,  and  amounting  to  a  release  of  the 
condition  concerning  Mrs.  Burgesses  annuity,  an- 
nexed by  the  said  will  to  the  devise  of  the  said 
700/.  a  year.    R.  L. 

Alexander 


that  rule.  (2) 


.•  \  _  ^ 


456  Supplement  to  the  Reports  m  Chancery 


L  434  J  Alexander  versus  Alexander,  . 

VOL^I.  j^jy  ^^^  ^^^^ 

IWe640. 
^  {Reg,  Ub.  1754.  A.  fol  601.) 

^I^ras  AND  Observations. 

SKJ^'  <^)  '^**  ilfaA&on  V.  Andrew,  1  Tef.  57,  59 1 

dul^n  5  41)  «<  ««<««  45,  46 :  more  especially  Kemp  v.  JTen^, 
each  luoBt  bam  6  |J^e,.  s49^  860 ;  Butcher  v.  Butcher,  9  f^e».  382, 

i,?^a)"l'""'  397  ;  and  I  r«.  and  B.  79,  8^j. 

rerenioiiarjr «         (^)  It  18  very  observa^e,  that  m  Me  prindpoi 

feterert^*^  ^****  "^  ^'"^  ""**  roMcrf,  (u  to  of^  appomtment  be- 
life,  may  be  ^ng  iUusory.  y^rm  did  not  claim  more  than  her 
given  to  one.      IQO/.  with  the  interest.    Vide  Reg.  Ub.  et  9  Fes. 

Such  a  power      qqa 
■will  not  extend    •'^•^' 

to  grand-cha-  (3)  Vide  4  T.  R.  741 ;  Onop.  637 ;  2  .Bn>. 
iSVdiSe^oL   50,54;  3  5t«T.  1626. 

be  given  to  an-         (4)  See  1  Ves.  60. 
other  to  ap- 
point.   But  though  that  would  be  void,  it  would  not  devolve  on  the  Court;  which 
18  only  where  the  power  is  well  created,  but  by  accident  cannot  be  executed  by 
the  party.  (4) 

Where  given  to  those  noi  capable^  together  with  another,  who  ig  capable,  the 
latter  ^vill  take  the  whole.  Under  such  a  power  it  caimot  be  given  free  from 
debts  of  the  appointee. 


Page  646.        Garth  versus  Baldwin,  July  18, 1755, 

(Reg.  Lib.  1764.  ji.Jol.  300.) 

Notes  and  Observations^ 
Devise  of  real         The  devise  WES  to  Charles  Baldtuin,  "  his  heirs, 

and  personal  ea-  exeCUtOFS,  &€.'' 
jiate  ip  trust  for 

A,  (1)  See 


of  Francis  Vesey,  Sen.  457^ 


*  (1)  SeeBagshaw  v.  Spencer,  1  f^es.  142,  et  an-  Garth 

fea  82,  83.    As  to  the  case  of  Colson  v.  Colson,  Baupwiun, 

cited  in  Bagsbaw  v.  Spencer^  1  f^4?^.  147,  and  in  Julv  18,1755. 

the  principal  case,  2  f^es.  647,  Lord  Hardwicke  1*435  } 

certainly  disapproved  of  the  decision.    Vide  on/ea  .  ^  .j- 

83,  and  2  J3firr«  1109,  to  the  same  ^SkcU  afterwar^Vor 

Cb/lson  V.  Colson,  is  in  2  Stra.  1125  ;  2  ^^Ar.  246^  B.  for  life ;  and 

^Q^  afterwards  for 

Withers  v.  Algood,  mentioned  p.  648  and  652  body :  after- 
of  the  Rep.  as  cited  in  Bagsliaw  v.  Spencer y  ap-  ward  for  the 
n^  from  R.  L.  1  Ves.  160,  and  is  in  Reg,  Lib,  t^J:;Zf^t' 
1734,  B.foL  276.    iSaii6b  v.  Dixwell,  cited  p.  652.  taU ;  taking  tea- 
iqppears  also  cited  in  the  same  vol.  234.    The  tator's  nanae  j 
third  (^dition  has  the  following  note  attached  to-  daughters  ia 
wards  the  bottom  of  page  659  of  the  report.  tail ;  for  want 

[The  rule  of  law  (as  to  limitations  of  real  es-  "f^^'^^ 

•         1  i.       .m    .     ' .  1       convey  to  C  in 

tates)  IS,  where  an  estate  for  life  is  given  to  the  fee.    B.  is  en- 
jancestor,  followed  by  a  limitation  to  his  heirs  ge-  ^^^^  ^  f  «*?" 
neral,  or  special,  the  subsequent  limitation  vests  in  of  Uie  reat  and 
t.he  ancestor,  and  the  heir  does  not  take  by  pur-  to  the  absolute  : 
cjiase;  for  when  after  the  limitation  to  the  first  P^J^i.^'^The . 
taker,  it  is  to  go  tQ  every  one  who  can  claim  as  intent  behig  at . 
heir  to  him,  the  word  heirs  must  be  words  of  limi-  least  doubtful,  ^ 
tation,  and  all  heirs  taking  as  heirs,  must  take  by  ^^^^  rf^e^*^^* 
descent.    According  to  this  rule  Lord  Thurlow  words  cannot  .  \ 
determined    the  case  of  Jones  and  Morgan,  1  ^^^^^J ' 
Brown  206 ;  but  where  testator's  intention  ap-  the  personal,  it 
pears  contrary,  the  rule  has  been  broke  through,  nested  absolute- 
as  in  Bagshau)  v.  Spencer,  1  vol.  142,  2  Atk.  SiSuon^wL 

$77.3  ther  so  intended 

or  not. 


Anony- 


458 
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1436] 
VOL.11. 

P&ge661. 

Interest  not  •!• 
lowed  on  ar^- 
rean  of  joint- 
uie,  excejp^  on  a 

indeed,  (%) 


Anonymous  (I),  Jtdy  21^  1755. 

Notes  and  Obbbrvations, 

(1)  Thr  name  of  this  cause  was  '^  BickneUy. 
Breretm:'  See  2  f^es.  jun.  167,  and  4  Bro.  321. 
It  is  also  reported  1  Dick.  278,  under  the  name  of 
Bignal  v.  Brereton. 

(2)  Vide  Creuze  v.  Hunter^  2  f^es.  jun.  157,  &c. 
and  the  notes  to  D.  Bedford  v.  Coke,  (2  Ves.  1 16) 
antea  293. 


Page  662.         Leech  versus  Taollop,  July  21^  1755. 

{Reg.  Lib.  1754.  B./ol.  402.) 

NoTSs  AND  Observations, 

(1)  Sre  in  Senhouse  v.  Earl,  2  Fe^.  450,  and 
Chamberlain  y.  Knapp,  1  Ath.  52 :  likewise  E. 
Portsmouth  v.  E,  St^olkj  1  Fes.  30. 

tare,  she  is  not 

obliged  to  discover  the  title  deeds  by  her  answer^  or  until  the  ofier  is  effeeUwted. 
She  must,  however,  state  the  date  of  her  jointure  deed^  whether  it  was  tteciitBd 
at  that  timej  and  the  premises  therein  comprized.  (1) 


Though  an 
offer  be  made 
to  confirm  a 
widow's  join- 


A  prior  mort- 
gagee may  tacli 
a  subsequent       J^'  '*  • 
judg. 


Anonvmous  (})iJuly  21, 1755. 
(Reg.  Lib.  1754.  A.  fol.  538.) 

Notes  and  Observations. 
(1)  The  name  of  this  case  is  Jackson  v.  Lang- 


<2)  See 


ofFtanci*  fV-wy,  Sen,  459 

(2)  See  Jones  v.  Smithy  2  Ves.  jun.  372,  376,  Ahomtmows, 
&c. ;  ^ia»M  V.  Ctec/on,  6  Ves.  226 ;  and  ex  parte  '"[f  !«v"^* 
iTnott,  11  f'e*.  609.  C  «7  J 

judgpnienti    but  a  prior  judgment  creditor  obtaining  a  subsequent  nokntgage, 
cannot. 

A  prior  mortgagee^  howc^ver,  cannot  tack  a  bond-debt  against  the  mortgune^ 
his  assignee  of  the  equity  of  redemption,  or  creditors  i  though  he  may,  as  agSaut 
4ke  mortgagm^i  kdr,  to  prerent  a  draiity.  (2) 


Pawlet  versus  Delavai^  et  c  cantrd^  VOL.  IL 

July  28,  1755.  J''^^^^ 

^    ^    '  Page  663. 

(Reg.  Lib.  1754.  B./ol.  480.) 

Notes  and  Observations. 

(1)  See  Clinton  v.  Hooper,  1  Ves.  jun.  173.  Et  Awifcbanredof 
Vide  Men  v.  Papworth,  I  Fes.  163,  et anteaSS;  fj^^^ 
JIAhies  V.  Bwk,   2  Fes.  jun.  488;  JVhistkr  v.  estate  by 
Neumum,  4  Fes.  129,  &c.  with  the  cases  therein  j"«r  ®J^^^' 
edlected.    Also  Sperling  v.  Jtpc^ort,  8  Fes.  164,  ^^^^^^^^ 
1/5 ;  Chaplyn  v.  Simt/A,  ibid.  183 ;  per  Lord  EU-  and  faer  bus- 
An,C.  9  /^c*.  188;  Jones  v.  Harris,  9  Fes.  486,  JSe,!idby^r 
497 ;  fFagHqff  v.  i^mt/A,  ibid.  520  ;  Richards  v.  affirmance 
Chambers,  10  /^e*.  580 ;  and  the  cases  there  refer-  afterwards. 
red  to. 

With  regard  to  what  is  said  at  page  669  of  the 
Report,  relative  to  gifts  of  a  wife's  separate  pro- 
perty, to  her  husband,  it  ought  to  be  observed, 
that  such  a  gift  is  never  to  be  inferred  without 
very  clear  evidence.  See  Rich  v.  Cockell,  9  Fes. 
3fi9 ;  Harvey  v.  Ashley,  cited  p.  671,  is  in  3  Atk. 
607. 

Vide  Hargr.  Co.  Litt.  note  to  fo.  37,  a. 

Ex 
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t  438  J 
VOL.  II. 

Page  671, 
672. 

The  Court  re- 
fused to  pay  a 
wife's  money  to 
her  husband, 
though  ike  eon« 
sented  in  Court, 
and  had  no  chil- 
dren; proposaif 
hawtg  been  for' 
merly  made  to 
settle  an  equiva^ 
lent  in  strict 
settlement,  hut 
which  the  par-  • 
Ues  wished  to 
abandon. 


Ex  parte  Gardner,  July  28,  1755. 

Notes  and  Observations. 

The  refusal  of  the  Couit  in  the  principal  case 
seems  founded  an  the  possibility  of  there  being 
children,  who,  the  Court  held,  would  be  etUitled  to 
have  the  proposal  effectuated ;  and  there  seems  little 
doubt,  but  a  similar  decision  would  now  ensue  on 
a  case  exactly  sa  dreumstetnced. 

There  seems,  however,  no  little  inconsistency  in 
the  decisions  with  regard  to  the  Courts  of  Equity 
allowing  or  refusing  ^feme  covert  to  dispose  of 
her  property,  even  upon  her  consent,  in  Court, 
and  where  it  was  untouched  by  any  kind  of  obli- 
gation. In  Wtllats  T.  Cay,  2  Atk.  67.  A.  IK  1 740, 
the  Master  of  the  Rolls  allowed  it,  though  the  hus- 
band was  insolvents  In  ex  parte  Higham,  A.  D. 
1754  (2  Fesey  679,  et  antea  419),  Lord  Hardwi^He 
refused  it^  though' the  husband  was  not  insolvent, 
and  wished  to  employ  it  beneficially  in  his  trade. 
In  Dimmock  v.  Atkinson,  in  1790  (3JBro.  195),  the 
Lord  Chancellor  held  the  application  irresistible, 
though  much  opposed.  The  opinion  of  the  Master 
of  the  Rolls  was  to  the  same  effect  in  1795.  See 
2  Fe*.  jun.  677,  from  whence  the  modem  practice 
seems  to  be  now  so  established,  that  in  a  much 
later  case,  viz.  in  1804,  Lord  Eldon,  C.  lays  it  down 
as  clear,  that  a  wife  may  waive  her  equity  for  a 
settlement,  even  after  an  order  for  it  pronounced ; 
and  at  any  time  before  its  actual  completion.  See 
10  Fes.  88. 


Wilson 


of  Fraiicis  Vesejff  Sen,  461 


Wilson  versus  Harvan,  July  29, 1755.  L  439  ] 

VOL  II. 

(Reg.  Lih.  1 754.  B.  fol.  268.)  p^;^2. 

Tenant  for  life 

Notes  and  ObSBRVATIOKS.  oflandstobe 

purchased  with 

(1)   In  that  part  of  the  Report  where  Lord  ^^^^^^'^^ 
Hardwiche  considers  the  question  as  applicable  to  middle  of  a 
land  actually  purchased^  His  Lordship  seems  im-  quaver,  no  ap- 
pressed  by  the  old  maxim  of^^  rent  being  incident  to  ^Jawwonds  in 
*^  the  reversion;^  and  it  seems  clear,  that  if  the  favour  of  his  re- 
land  had  been  purchased,  the  case  would  not  have  jj^^^°!!!^^ 
fJEillen  within  the  provisions  of  the  Statute  for  the  beenpwchated, 
apportionment  of  rent,  11  Geo.  ILc.  19,  s.  15;  there  would  be 
that  Act  being  referable  only  to  demises  or  leases  mJ!!u^!l!^ha 
determinable  on  the  death  of  the  tenant /or  life.        case(i)}  and 

there  is  no  ap- 
portionment on 
dividends  in  the 
public  funds. 

Garforth  versus  Bradley,  Oct.  25, 1755*    p&ge  675- 

•  • .  .       . , 

(No  Entry.) 

Notes  and  C)bseiivation». 

(1)  As  to  the  rights  of  the  husband  and  those  Baron  and 
claiming  under  him,  or  standing  in  his  place,  re-  ^™?'  j^^ . 
lative  to  the  wife^s  choses  in  action,  &c.  videfirwce  action  unre- 
V.  Dennison^  6  Ves.  385,  &c. ;  Mtfdrd  v.  Afitford,  <i«ced  into  poiP- 
9  Fes.  St;  fTtldman  v.  Wildman,  ibid.  174;  Carr  '^'^'  ^^> 
v.   Taylor,  10  Ves.  67 A;  Wright  y.Morley,U 
Ves.  12 ;  Dorwell  v-  JBorfe,  12  Ves.  473 ;  Baher  v. 
Hall,  ibid.  497 ;  Baker  v.  Serra,  14  Fes.  313. 
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Mitch  EL  versus  Neal,  November  8,  1755. 

(Reg.  Lib.  1755.  B.fol  457.) 

Notes  and  Obsewations. 

With  regard  to  what  is  stated  in  the  marg^ 
&c.  at  the  bottom  of  the  page  in  the  Report^  refer- 
ring, tb  Richards  v.  EvanSy  [1  f^es.  33]  ;  Chapnt^m 
Y.Smith  [2  res.  Sf>S];  and  Carte  v.  Ball  [1  Fcr. 
3].  Vide  oft/M  34  «nd  395.  £t  per  Lord  J2U0% 
C.  in  OConmr  v.  Cook,  6  Ves.  671.  Hit  Lord- 
ship there  obsarvM^  ^^  Courts  ctf  Eqoity  in  ancient 
^^  times  were  more  in  tke  habit  <rf  taking  on  them- 
^'  selves  the  decision  of  qnestions  of  fecti  in  sndi 
^^  instances,  than  they  httve  thought  wise  and  dis^ 
^'  creet  in  later  times.  AU  the  Judges  hare,  ^ 
'^  late,  thought  it  more  wise  ttnd  discreet  to  send 
^^  the  question  <tf  &ct  to  a  jury^  where  at^  reasof^ 
''  able  douhtr 


P&ge681. 


S.  P.lScliO.& 

Lefr.  281. 

Lease  for  tbies 
lives  to  A.  ^ 
executortf  &c, 
(1).  A.  assigns 
all  right  to  the 
use 


Williams  versus  Jekyll,  and 
Elliot  versus  Jhkyli^  November  8,  1755. 

(Reg.  Lib.  1750.  B.Jbl.  31d.) 

Noras  and  OnsairrATioKs. 

(1)  Th£  interest  in  estates  ^pur  outer  vie^  to  a 
person^  ^^  his  executors,,  &c«**<  beyond  the  debts, 
belongs  to  those  who  are  entitled  to  tiie  pereonal 
estate^  and  the  executor  was  beld  a  trustee  fi»^the 
residiujuy  legatee.  Vide  £^i/ey  y.  fFaieneert/i^l 
Tej.  439>  &c.  aiid450, 45L 


(2)  S.  P. 


of  Francis  Vesey^  Sen.  '  4^ 

♦  (2)  S.P.  CampMl  y.  San^s,  1  Sc/ioalesand     Williams 
L^fvy  281.  "f^^rsm 

As  to  the  case  otFiPtth  v.  Cfcopmiw,  cited  in  the     ^eIuo!'''^ 
report  p*  683,  see  3  Atk.  288.  vwtw* 

With  regard  to  what  appears  at  the  bottom  of  nov^Vitss 
page  683,  see  per  Lord  Eldon^  C.  \n  Ripley  v.      [#441  1 
fFaterworth,  7  Fes.  450,  45 1 .  Hse  of  B.for  life. 

The  Decree  in  the  principal  case  is  stated  in  1  *?  hi^Ts^r^'' 
Seho.  and  Left.  Rep.  291 ;  but  it  is  not  very  mtf-  and  for  wafltof 
terial.       *  ^^^^  issue*  to 

the  use  of  A.  her 
execuiofw,  &c.  The  whole  vests  in  the  issue  of  B,  and  issue  means  children ; 
and  A.'s  executor,  who  was  a  spedftl  ocoa{>ant,  caniiot  elafan  tgainst  it.  (2) 


*WiLLOUGHBYand  WiLLOUGHBY.  VOL.  II. 

In  Chancery,  Junt  19>  1756\  p      ggg 

Reported  from  the  MS.  notes  of  Lord  Chan<*  *This case  u  not 
cellor  Hardwiche,  by  DumfordsLad  East  [1  T.  RJ  }^^J^^f 

763.  dis  taken,  aa 

As  a  much  more  full  Report  is  to  be  found  in  jt  appears  here, 
the  Collectanea  Juridica,  (1  vol.  p.  337.)  which  is  Si^Eih'JSJn. 
now  a  rather  scarce  book^  the  author  of  these 
notes  will  subjoin  it  to  the  present  short  note. 

Notes  and  Observations. 

*  Where  a  subsequent  purchaser^  or  mortga- 
gee^ who^  pro  tanto,  is  a  purchaser,  has  notice  of 
a  former  purchase  or  incumbrance^  before  he  be- 
comes possessed  of  his  own  security^  vide  fVbrtley 
v..Birkhead^2  Ves.  574,  he  cannot  avail  himself 

♦  2  Ves.  486,  486. 

of 
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WiLLouoBBT  of  an  old  oiitstatiding  tefm  prior  to  both,  in  or* 

WiLLouoHBT  ^^^  *^  S®*  *  preference ;  but  if  he  has  no  notice  jtf 

la  Chancery,  such  priolT  purebaft  or  incumbrance,  and  haTing 

June  19, 1766.  ^^  jjggf  ^ght  to  call  for  the  legal  estate^  gets  an 

assignment  of  it,  equity  will  not  deprive  him  <rf' 
the  benefit  of  it;  for  a  purchaser  honajide  Sor 
valuable  consideration,  and  without  notice,  cannot 
be  hurt  in  equity,  nor  have  the  benefit  of  the  law 
r  A  42  1      taken  from  him.    Notice  makes  him  come  fraii- 

dulently.  Also  where  a  second  mortgagee  of  aa 
estate,  on  which  there  is  an  old  outstanding  term, 
has  notice  of  an  incumbitmce  prior  to  his  own; 
as  he  has  not  the  legal  estate  in  him,  nor  the  best 
right  to  call  for  it,  the  whole  title  and  considera- 
tion being  in  equity,  the  general  rule  must  take 
place,  viz.  *  ^  Qui  prior  in  tempore  potior  eaC  jure,*" 
and  the  prior  incumbrancer  may  satisfy  himself  of 
any  other  incumbrances  on  the  estate,  though  un- 
known to  the  puisne  mortgagee  when  he  advanced 
the  money. 

•  2  p.  W.  A95. 


WlLLLOUGHmr 


of  Francis  Vesey^  Sen.  ^^^ 

[Prom  Collectanea  Juridical 

Case  of  Willoughby  and  Willoughby,  in  LincoinvinN- 
Chancery,  before  Lord  Hardwicke  *.       Dec/n.  1766. 

Mr.  Attorney  General  -f-. 

My  lord  here  is  an  abstract  produced  by  order. 
It  ^ras  laid  before  counsel  by  the  mortgagee  be- 
fore he  lent  his  money ;  wherein  the  marriage  set- 
tlement^ and  Mrs.  fVilloughhy's  jointure,  is  stated ; 
and  the  counsel  tells  him  it  will  be  subject  to  that. 

Abstract  of  the  Deeds  and  fFritings  rekUing  to  the 
Title  (f  Humphrey  Willoughby,  E^.  read. 

*'27th  March  1716.     An  indenture  between  Ha  subsequent 
GjBorge  Willoughlnfi  son  and  heir  of  Charles  WiU  ^l^x^^l^^ 
loughhyj  of  the  first  part ;  Thomas  Coker,  second  notice  of  a  for^ 
part;  and  fVadham  f^ndham, third  part;  where-  "eumblS^he 
by^  m  consideration  of  2500/.  paid  to  George  Wil-  shall  not  arail 
liams  by  Thomas  Coker  (being  the  same  sum  of  Wmself  ofwias- 
money  mentioned  in  an  assignment  bearing  even  S^iTutetwiding 
date  herewith^  and  made  between  the  said  George  term  prior  to 
mUaughhy  of  the  one  part,  and  Wadham  fTind^  ^u'pXt'c^ 
ham  of  the  other  part),  the  said  George  WiUough-  but  if  he  had  no. 

ly^  notice  of  such 
prior  purchase 

•  This  case  has  lately  been  cited  as  an  authority  in  the  Court  ^^ ^  ^x^  the  first 
of  Kng*8  Bench>  but  no  entire  report  of  the  several  parts  of  it  q^^j  i^g^  right  to 
has  been  before  printed.    A  short  account  of  it  is  now  extant  in  call  for  the  legal 
Mr.  Ambler's  Reports,  lately  published  ;  and  Liord  Hardwicke*s  estate^then^if  he 
srgument  in  giving  the  decree  is  printed  in  1  Term.  Rep.  p.   &^^  ^"  assign- 
763,  principally  agreeing  with  the  above  5  but  the  prior  argu-  *"^"*  ^^^'  *. 
ments  are  here  first  printed,  and  the  entry  of  the  Chancellor's  ^n'^nQf  Hen  1 
decree  is  considerably  more  full  than  in  either  of  the  above*  Yi\ui  of  his  ad- 
mentioned  reports  of  the  case.  vantage.  If  a  se- 

t  Mr.  Murray.  cond  mortgagee 

2  H  lentl 
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Case  of 

WiLLOUOHBT 

and 

WlLLOVOHBY^ 

in  Chancery^ 

before 

L.  Hard  WICKS. 

lend  his  money 
upon  an  estate 
upon  which 
there  is  an  old 
outstanding 
temi^  and  has 
notice  at  the 
same  time  of  a 
certain  incum- 
brance prior  to 
his  own,  the 
prior  incum- 
brancer has  the 
best  right  to  call 
4br  the  legal 
estate,  and  to  tar 
tisfy  himself  of 
any  other  In- 
cumbrances 
upon  the  estate^ 
although  such 
other  incuni- 
brances  were 
not  known  to 
the  second 
mortgagee  at 
the  time  he 
advanced  his 
money. 


f/y  demises  and  grants  to  the  said  Thomas  Coker 
all  that  manor^  &c.  to  hold  to  Thomas  Coker^  his 
executors^  &c.  for  the  term  of  lOOOyears^  at  a  pep- 
percorn rent.** 

^M3th  August^  1716.  An  indentare  between 
Thomas  Coker ,  fir^t  part ;  fVadJum  Wmdkam, 
second  part ;  George  ffllloughbtf,  third  part ;  and 
Shilling  and  Popham  of  the  fourth  part ;  reciting 
the  last  deed,  and  deorge  Willoughhfs  assignment 
to  Windham.  Now,  in  consideration  of  2600/. 
paid  to  Thomas  Coker  by  George  fFilloughlnfj  and 
of  10^.  by  Shilling  and  Popham,  Thomas  Coker  BS- 
signs  to  Shilling  and  Popham  the  manor  of  Watch- 
stone,  &c.  to  hold  for  the  remainder  of  the  term 
in  trust  for  George  fFilloughbj/,  and  to  attend  the 
inheritance  of  the  premises.*' 

''  23d  and  24th  March  1718.    An  indentare  k- 
tween  Willoughhy  and  wife,  and  Sir  GemmittRny- 
mond  and  Popham,  reciting  aleasefrom  the  Bishop 
of  Salisbury,  dated  10th  Dec.  1715;  and  inden- 
tures of  lease  and  i*elease  of  the  21  st  and  22d  of 
March,  whereby  George  ffllloughby,  in  considera- 
tion of  the  marriage,  and  of  4000/.  grants  and 
conveys  to  Raymond  and  Popham  the  manor^  &c. 
and    that    it  might  happen   that  the  pitmises 
charged,  &c.  might  not  be  Sufficient  now  for  tbe 
considerations  aforesaid,  and  for  securingthe  pay- 
ment of  the  annuity  to  Jane  fFiUoughby,  and  for 
settling,  &c.  and  in  performance- of  the  agreement 
of  the  13th  Nov.  1717,  George  fFilloughby  grants 
and  conveys  to  Raymond  and  Popham  the  manor 
of  Watchstone,  &c.  to  hold  to  them  and  their  heirs 
to  the  use  of  George  fVilloughby  for  life ;  reniaiD- 
der  to  Raymond  and  Popham,  to  protect^  &c.  aiui 
after  the  decease  of  George  tVtlloughhy,  to  the 

intent 
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intent  that  Jane  mi^t  receive  yearly  an  annuity,       Case  of 
Ac*  with  power  to  make  a  distress,  &c.  and  after    WiLLouonBY 
bis  decease  charged,  &c.  to  the  first  and  other  sons  Willo^ohby, 

in  tail  male,  &€.**  in  Chancery/ 

Znftf  Ckancelht.  \^  all^wicM 

^13^  is  dearly  notice.  It  will  raise  another 
qmsitioin ;  whether  the  matter  is  not  now  all  in 
equity  ?  If  it  is  all  in  equity,  and  the  defendant 
cannot  protect  his  legal  estate  against  the  equity 
of  the  marriage  settlement ;  if  he  cannot  do  that, 
then  the  question  will  be,  whether,  as  the  whole 
must  be  considered  in  equity,  it  is  within  the  rule 
fuiprius  est  tempore,  poHus  est  jure  9  That  was  a 
question  I  thought  upon  at  first ;  but,  for  want 
of  proof,  would  not  enter  into  it. 

If  it  comes  to  this,  the  general  question  will  be 
.  out  of  the  case.  It  is  a  great  pity  but  that  gene- 
ral question  was  determined,  for  tlie  sake  of  man-- 
kind. 

I  have  had  a  great  deal  of  discourse  with  Mr. 
FUwier  upon  the  subject,  who  is  a  candid  and  a 
fidr  man,  and  I  cannot  find  out  from  him  any  cer- 
tain rule  they  have  gone  by.  He  told  me  what 
was  Mr.  John  Wards  opinion  and  way  of  practice ; 
and  that  was,  as  Mr.  Attorney  says,  that  they  did 
not  take  these  assignments.  Here  is  an  assignment 
of  a  term,  with  notice  of  a  trust. 
Mr.  Attorney  General. 

My  lord,  there  have  been  some  cases  looked 
into,  but  none  like  the  present.  Oxwich  and  Simp^ 
sen :  there  were  two  mortgages ;  the  first  was  to 
Smpson,  the  other  to  Moreton.  Moretoris  was  as- 
signed  to  attend  the  inheritance,  and  the  plaintiflT 
claims  under  that  mortgage.  SimpsorCs  mortgage 
was  prior ;  and  defendants,  by  having  taken  in 

2  H  2  that, 
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Case  of        that,  secure  their  purchase.     It  does  not  appear 
'^and^"*^    that  Simpson's  mortgage  had  ever  been  assigned 
WiLLouoHBT>  to  attend  the  inheritance. 

in  Chancery,  ^or^  C/iOncellor. 

L.  Hardwickv.      I  have  looked  into  my  copy  of  Lord  Somerset 

notes,  in  the  case  of  Lady  Radnor;  I  cannot  find 
there  that  the  term  was  assigned  to  attend  the  in- 
heritance. There  is  a  great  deal  of  difference  in 
the  case  of  a  trust.  I  believe  it  will  be  proper  for 
Mr.  Attorney  to  go  on  to  shew  the  distinction; 
there  does  seem  to  me  to  be  a  considerable  dis- 
tinction. 

Mr.  Attorney  General. 

My  lord,  it  comes,  in  point  of  fisict,  to  this :  Tliat 
this  term  was  originally  assigned  to  attend  the  in- 
heritance, and  consequently  becomes  subject  to  all 
the  uses  to  which  the  inheritance  .was  subject.  It 
is  assigned  by  the  trustees  to  a  new  trustee,  with 
express  notice  of  these  uses  limited  of  the  inheri- 
tance, prior  to  the  mortgage  taken  by  Mr.  Cr^. 
The  consequence  is,  that  his  trustee  would  not 
take  it  to  protect,  in  the  first  place,  his  mortgage.; 
but  he  took  it  subject  to  all  the  former  uses  which 
it  was  to  protect ;  and  a  trustee  who  takes  an  as- 
signment with  notice  of  a  former  trust,  is  to  all 
purposes  a  trustee  just  in  the  same  situation  as  the 
former  was.  What  is  the  consequence?  That 
all  the  uses  of  the .  marriage-settlement,  all  the 
uses  that  had  been  derived  out  of  the  inheritance 
by  the  owner,  must  take  place.  Who  have  a 
right  to  call  for  the  protection  of  this  term  ?  All 
persons  having  a  right  to  t;he  legal  estate ;  that  is 
here  the  jointress. 

The  great  point  here  is,  when  there  are  two 
equity  securities  and  a  legal  estate,  and  the  two 

equity 
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equity  cases  contending,  the  question  is,  who  has        case  of 
a  right  to  the  protection  from  the  legal  estate  ?         Willouohby 
In  the  case  of  Lord  Pomjret  it  was  held,  that   Willo^ohby, 
where  a  legal  estate  was  in  a  trustee,  and  the    in  Chancery/ 
owner  had  a  right  in  equity  to  call  for  the  protec-  -.     *>efore 
tion  of  the  legal  estate,  he  should  have  it.    Who 
has  it  here  ?  The  jointress  unquestionably.    Who 
has  that  right  next  to  her  ?  The  owners  of  the  uses 
of  the  inheritance  that  are  prior,  in  point  of  time, 
to  the  mortgage.     The  trust  of  attending  the 
mortgage  is  plainly  a  bad  one. 

Where  there  are  two  equities,  then,  supposing 
neither  had  a  right,  qui  prms  est  tempore^  potius 
est  Jure. 

In  the  case  of  Gibson,  when  none  of  them  had 
any  previous  right  to  the  legal  estate,  it  was  held 
that  they  must  go  according  to  their  priority. 

I  must  submit  it  to  your  Lordship,  that  there 
n  a  difference  between  taking  a  term  that  is  ex- 
pressly assigned  to  attend  the  inheritance,  and  an 
assignment  of  a  satisfied  mortgage  term,  which 
lAight^be  made  so  by  construction.  It  is  in  his 
own  possession,  and  uses  and  trusts  may  result ; 
but  when  upon  the  face  of  it  it  is  made  to  attend 
the  inheritance,  he  must  enquire,  what  are  the 

uses  it  is  to  attend  ? 

How  is  the  assignment  here?  In  trust  to  at- 
tend the  inheritance  ?  What  is  that  inheritance  ? 
Just  what  estate  he  would  have  conveyed.  Sup- 
pose Mr.  fVilloughby  had  made  a  conveyance 
without  making  an  assignment  in  this  manner  of 
the  term,  how  would  it  have  operated  ?  Subject 
to  the  term  of  years.  He  would  only  grant  it  sub- 
ject to  the  former  uses  and  charges ;  and  this  is 
with  express  notice  of  Ae  settlement,  which  he 

has 
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Case  of       has  HO  way  mentioned.    Upon  re«Mlbig  the  asBlgn* 
WiLLouoHBY,    ^^j^^  j^jg  ^.^^  j^  appears  to  be  a  fraai    If  he 

WiLLouoHBT,    meant  to  lend  his  money  snbjeet  to  the  jointnre 

itt  Chancery,    qj.  charge,  he  should  have  i^ecitcd  it  so ;  but  in- 

L.  Uardwigkb.  stead  of  that,  he  takes  it  to  defeat  the  jointress^  if 

he  can. 

Lord  Chancellor m 

Is  there  no  exception  of  the  jointure  in  the  co- 
venant against  incumbrances  r 
Mr.  Attorney  Genercd. 

None,  my  lord.  It  is  a  breach  of  trust;  and  this 
Court  wiU  never  suffer  him  to  take  advantage  of 
that.  They  have  blinked  the  truth  in  their  an- 
swer by  concealing  it ;  and  now  at  the  bar  they 
have  urged  to  have  it  preferred  to  the  jointress^  in 
order  to  edge  out  her  title. 

It  deserves  well  to  be  considered  what  incoii- 
veniencies  would  arise,  if  assignments  are  made  to 
attend  the  inheritance,  and  you  do  not  give  notice 
of  the  trust.  What  w6uld  be  the  consequence 
with  regard  to  a  marriage  settlement  ?  By  |4ay* 
ing  that  term  into  the  hands  of  a  mortgagee  from 
whom  the  settlement  is  concealed^  you  might  trip 
up  the  heels  of  many  settl^nents ;  whereas  by  ex* 
press  terms,  he  only  takes  it  as  a  mode  of  ccmvey- 
ance,  mere  matter  of  form.  It  must  be  subject  to> 
all  the  uses  to  which  the  inheritance  is  limited; 
and  whoever  comes,  in  under  that  term,  comes. im 
under  the  uses  to  wfakh  the  inheritance  is  limited 
lA)rd  Chancellor. 

Mr.  Attorney,  I  thought  you  would  have  eor 

tered  upon  the  particular  point,  bow  &r  he  cam. 

protect?    Here  is  notice;    he  certainly  canaot 

protect  against  the  jointress* 

•  Mr. 
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Mr.  AtUm^  Oeneral.  Case  of 

My  I<«r4ittU  th^  pruMr  uses  of  the  inheritance  it    WtiiLovGHBY 
is  certainly  subject  to :  then  we  shall  have  the  di-  yiu^^QUB^, 
rection  of  the  Court  to  protect  this  jointure.    He    in  Chaiicery>' 
cannot  protect  his  security  against  the  jointress :  ,     *>«*«« 
then  the  only  question  is^  what  uses  of  the  inheri- 
tance are  to  take  place  next  after  this   rent- 
charge  }  They  can  put  in  the  legal  estate  as  be- 
tween the  rent-charg€y   and  Mrs.  fFiUaughby's 
mortgage. 

There  he  has  no  prior  right  to  call  for  the  pro- 
tecti<m  of  the  legal  estate,  because  the  assignment 
is  IB  breach  of  the  trust. 

Here  is  an  application  to  the  Court  for  direc- 
tions in  idiat  manner  this  is  to  attend  the  inheri- 
tance. We  have  the  prior  equity.  It  must  be  as 
the  uses  are  created.  Perhaps  that  comes  within 
the  nature  of  the  uses  which  the  term  is  to  pro- 
tect. He  cannot  divide  it^  he  cannot  split  it.  If 
he  had  recited  the  settlement  and  taken  it,  sub- 
ject to  the  r^it-charge  of  300/.  a  year,  he  would 
have  bad  a  much  better  case  of  it,  because  he 
would  have  been  supposed  to  have  acted  fairly. 
Here  he  has  not.  He  has  notice,  and  be  has  en- 
deavoured to  set  up  the  term  against  the  jointress 
with  express  notice. 
Mr.  Sewell. 
Your  lordship  will  please  to  favour  me  on  this 
point,  as  between  the  mortgagees.  I  did  perceive, 
by  the  answer,  that  the  Defendant  had  expressly 
denied  notice  of  the  mortgage,  but  took  no  notice 
of  the  settlement.  The  Plaintiff  only  charges, 
that  the  Defendant  had  notice  of  it  when  he  lent 
his  money.  Now  here  is  but  barely  sufficient  to 
satisfy  the  Plaintiff  claiming  under  the  settlement, 

and 
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Case  of        and  one  of  the  mortgagees ;  therefore  the  question 
WiLLouGHBY    remaliis  as  between  these  two  mortgagees. 
WiLL^oMBv,        ^  ^^^^  ^^*  submit  it  to  your  lordship  upon  the 
ID  Chancery,     foot  of  our  having  an  assignment  of  the  term 
i?™.^.   (without  going  into  that  matter  at  all),  upon  a 
supposition,  in  the  first  place,  that  we  can  make 
use  of  the  term  that  we  have  in  our  trustee  (ex- 
cept so  far  as  we  have  notice ;  and  I  shall  submit 
it  to  your  lordship  upon  another  circumstance; 
and  that  is,  as  to  the  conduct  of  Mrs.  ffUloughi^ 
in  leaving  her  deeds  in  the  hands  of  her  son,  which 
enabled]iim  to  go  on  and  make  a  second  mortgage. 
Then,  upon  a  supposition  that  it  was  proper  to  taie 
an  assignment  of  the  term,  and  that  we  would  make 
use  of  it  against  those  who  claim  under  the  settk- 
ment  (provided  we  had  no  notice) ;  now  that  we 
have  notice,  it  will  only  postpone  us  as  to  those  (rf 
whose  right  we  had  notice. 

Here  is  300/.  a  year  to  the  widow ;  then  a  term 
to  raise  younger  children's  portions,  &c.  Hemy 
Willou^hhy^  upon  the  death  of  his  fether  (silfegect 
to  the  jointure,  &c.),  became  entitled  as  tenant 
in  tail ;  and  he  suffered  a  recovery,  and  limited 
the  uses  to  the  Defendants  Garrard  and  ■ 

and  their  heirs ;  the  legal  estate  is  now  in  tbem ; 
it  vested  in  them  in  trust,  and  for  such  purposes 
as  the  Defendant,  Henry  fVUloughhy,  should  ap- 
point. 23d  June,  1751,  Henry  fFilhughby  makes 
the  mortgage  in  question  to  his  mother  for  870/. 
in  this  manner:  by  a  deed  dated  the  23d  of  June 
1751,  he  appoints  the  estate  so  vested  in  the  Oar- 
rardSf  the  trustees,  for  the  benefit  of  his  mother 
for  the  term  of  500  years,  redeemable  upon  pay- 
ment  of  870/.    In  a  year  afterwards  (to  wit),  in 

June  1752, 15th  and  16th,  by  lease  and  release,  at 

the 


of  Francis  Veaey^  Sen.  473 

the  time  that  the  .Defendant  Cr^s  lends  Henry       Case  of 
WilUmghhy  800/.  he  professes  to  make  a  legal    Willoughbt 
conveyance  to  Cnpsj  and  at  the  same  time  he  as-  w'illouohby 
signed  the  term  in  question  to  Boot  as  his  trustee^    in  Chancery^ 
for  the  benefit  of  Mr,  Crips  and  his  heirs^  in  trust  -     ^ore 
to  attend  the  inheritance^  and  for  better  securing 
the  repayment  of  the  mortgage-money.    As  to  the 
first  question,  it  is  certainly  true,  that  where  a 
man  takes  a  legal  estate,  with  notice  of  a  prior 
incumbrance  (whether  it  is  conveyed  to  himself 
or  to  a  trustee),  he  shall  certainly  be  postponed  as 
to  that  of  which  he  has  notice ;  that  is  clear. 

The  question  then  is,  if  there  is  something  of 
which  he  has  no  notice,  whether  he  can  protect 
himself  against  that  of  which  he  has  no  notice, 
postponing  himself  to  that  of  which  he  has 
notice  ? 

Consider  the  foundation  of  the  first  incum- 
brance.   First,  we  must  suppose  that  the  legal 
estate  is  in  Mr.  Crips. 
Lord  Chancellor. 
You  presume  *too  much ;  you  must  take  it  to  be 
in  the  trustee  ;  for  it  is  a  question  which  has  the 
first  and  preferable  right.    If  he  had  had  the 
legal  estate,  he  might  have  done  it. 
Mr.  SeweU. 
My  lord,  I  mean  his  trustee  that  is  subject  to 
that  opinion  of  its  being  a  term  expressly  assigned 
to  attend  the  inheritance.    Suppose  it  a  satisfied 
mortgage  term,  that  comes  to  Mr.  Boot  as  a  trus- 
tee^ for  Mr.  Crips ;  then  the  question  is,  whether 
the  Haintiff  has  any  equity  against  Mr.  Crips  or 
Mr.  Booty  for  any  thing  more  than  that  security 
of  which  Mr.  Crips  had  notice  ? 
The  foundation  of  all  must  be,  that  the  Defend- 
ant 
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Case  of  ant  mteoded  only  to  take  the  estate  as  it  was^ 

WiLLovoasY  subject  to  the  prior  incumbrances;  because  the 

WiLLouooBT^  assignment  of  the  term  is  affected  with  the  trust 

in  Chancery,  of  which  he  had  notice ;  therefore  there  is  a  right 

L.  Habdwickb.  ^"^  equity  to  secure  that.    There  is  so  fiur  a  right 

*  to  call  for  the  protection  of  the  legal  estate  in 
this  manner :  I  shall  not  be  considered  as  a  trustee 
for  you^  so  far  as  I  have  a  prior  right. 

The  question  is,  how  far  she  has  a  right  in 
equity  ?  The  whole  right  is  founded  upon  equity. 
That  is  the  foundation  upcm  which  notice  affeeti 
the  Defendant ;  therefore  the  equity  on  the  one 
side  cannot  go  farther  than  the  equity  on  the 
other.  Suppose  two  mortgages  are  made;  and 
suppose  that  the  first  mortgagee  had  the  iegA 
estate  in  fee  conveyed  to  him  for  the  security  (say) 
of  1000/.  then  the  second  mortgagee  comes  with 
notice  of  the  first  mortgage,  and  he  lends  a  fiirlfaer 
sum  of  1000/.  he  is  postponed  to  the  first  inort- 
gage,  the  legal  estate  of  which  is  complete  (bst 
indeed,  in  the  present  case,  it  is  in  the  troBtee, 
subject  to  your  lordship^s  opinion).  Suppose  the 
first  mortgagee  goes  on  and  lends  more  mmey 
(say)  a  further  sum  of  1000/.  then  there  wfll  be 
2000/.  due  to  the  first  mortgagee,  and  lOOOJL  dm 
to  the  second  mortgagee,  who  would  come  ki  be- 
tween the  first  and  the  third  mowtgage^  The 
question  will  be,  whether  the  first  mortg^;ee  shall 
have  a  satis£atction  for  both  1000/.  prior  to  the  se- 
cond mortgagee  ?  What  wiU  be  the  coBskieration 
in  that  case?  It  wiU  be  simply  ttAjai  whethv 
when  he  lent  the  further  sum  of  lOOSL  be  had 
notice  that  the  second  mortgage  was  eiteettted? 
If  he  bad  no  notice,  he  would  by  that  means  tack 
the  third  to  the  first ;  and  the  only  reason  for  his 

doing 
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doing  that  would  be,  that  he  had  no  notice  that        Case  of 
there  was  a  further  sum  of  lOOOi.  lent  by  the  se-   Willotohbv 
cond  mortgagee.    But  suppose  that  after  he  had   Willouohby. 
lent  the  first  1000/.  he  had  notice  that  a  second    »"  w",^' 
mortgage  was  made,  and,  notwithstanding,  that  ^^  Hardwicks. 
the  first  mortgagee  lends  a  further  sum  of  1000/.  in 
that  case  he  would  be  clearly  postponed  to  the  se- 
cond mortgage  as  to  the  last  1000/.  because  he 
had  notice  before  lending  his  money. 

This  would  be  the  case  even  where  the  first 
mortgagee  had  the  full  and  complete  estate  in 
him ;  much  more  will  it  be  so  now,  when  he 
comes  into  equity  to  have  the  assistance  of  the 
legal  estate  against  Mr.  Crips  and  Mr.  Booty  in 
whom  the  legal  estate  is.  Say  they,  we  have  the 
first  incumbrance^  and  therefore  we  have  a  right 
to  the  benefit  of  the  trust  term.  The  question  is, 
how  far  ?  We  say,  so  jEu*  as  we  have  notice  you 
have  a  right ;  but  so  far  as  yon  lend  money  after- 
wards, you  have  no  right.  The  consideration  of 
which  I  have  notice  I  must  be  postponed  to,  but 
not  to  the  further  consideration. 

Suppose  it  had  been  recited  in  the  mortgage  to 
Mr.  Cripsy  that  there  was  this  settlement,aiid  that 
he  took  the  term  subject  to  this  prior  incum- 
brance :  in  this  case,  would  he  not  have  a  right 
to  hold  against  every  thing  but  what  is  recited? 
Certainly  he  would.  And  why  ?  Because,  in  con- 
science, he  is  only  affected  with  that  of  which  he 
hasnotice»  Therefore,  upon  a  supposition  that 
the  Plaintiffs  cannot  have  the  benefit  of  the  trust- 
term  without  coming  into  this  court,  they  certaior 
ly  can  only  have  it  quoad  notice.  }t  is  the  notice 
only  that  gives  them  the  equity.  That  is  all  upon 
a  supposition  that  they  have  such  a  right  in 

equity. 
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Case  of  equity^  and  it  can  only  be  so  for  as  they  have  a 
^*^"!id*""^  priority.  This  is  what  occurs  to  me  upon  this 
WiLLouo^BY>  part  of  the  case. 

in  Chancery,        The  Other  point  is  as  to  the  manner  of  Mrs.  H^ 
L.  Hardwicu.  ^g^W^  taking  her  mortgage,  which  \s  prior. 

In  declaring  the  use  of  the  recovery,  she,  in 
fact,  has  no  legal  estate ;  and  therefore,  thoagfa 
the  term  was  to  attend  all  the  legal  estates,  yet, 
in  fact,  she  has  no  legal  estate  :  the  uses  of  the 
recovery  are  to  the  uses  of  the  Garrards  and  their 
heirs.  They  are  now  seised  of  the  fee  in  feilare 
of  appointment  by  Henry  ff^illoughby.  The  500 
years  term  for  the  Plaintiff,  his  mother,  is  only 
an  equitable  teiln ;  it  does  not  at  all  take  the 
legal  estate  out  of  the  persons  in  whom  it  is  vested, 
by  the  declaration  of  uses  of  the  recovery.  If 
it  had  been  to  such  uses  as  Henry  fFiUaughbg 
should  appoint,  that  appointment  would  ha?e 
vested  a  legal  estate ;  but  when  the  legal  estate 
is  vested  in  trustees,  then  the  appointment  is  <m1y 
an  appointment  in  equity. 

There  is  this  further  to  be  offered:  this  is  dated 
in  June  1751 ;  she  suffers  the  title-deeds  to  remain 
in  the  hands  of  the  son  twelve  months,  who  makes 
a  mortgage,  and  delivers  over  the  title-deeds.  ' 
LfOrd  Chancellor. 
Mr.  Sewell,  is  that  made  a  point  of  in  the  cause? 
Every  time  this  cause  is  spoke  to,  new  points  are 
started. 

If  you  had  intended  to  take  advantage  of  a 
fraud  in  the  first  mortgagee,  you  must  make  a  point 
of  it,  and  examine  to  it ;  it  depends  upon  particii- 
lar  circumstances. 

This  point  has  grown  by  time.    By  being  so  of- 
ten mentioned,  and  further  considered  and  attend- 
ed 
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ed  to,  it  is  become  an  important  question  :  I       Cose  of. 
therefore  shaU  not  determine  it  now ;  I  will  con-   ^"'^'J*'"" 
sider  of  it  during  the  holidays,  and  tell  you  my   Wh'Muobbt, 
opinion.  "  ^'^' 

One  thing  strikes  me  with  rtprd  to  the  gene-  l.  ^^cm:.. 
ral  principle  laid  down  by  Serjeant  Maynard  in 
the  Duke  of  NarfoWs  case :  he  lays  it  down  in  ex- 
press terms^  as  a  thing  known^  that  whoever  has 
a  term,  or  creates  a  term,  which  is  afterwards  as- 
signed to  attend  the  inheritance,  he  being  owner 
of  the  inheritance,  may,  if  he  pleases,  sever  the 
term  from  the  inheritance*  I  do  not  doubt  but 
that  is  true ;  still  the  question  here  comes  to  be 
this :  suppose  a  man  has  such  an  inheritance  as 
this,  and  the  equity  of  the  term  (only  a  partial 
interest  in  the  inheritance,  with  particular  estates 
divided  off  from  it),  as  that  the  mother  is  tenant 
for  life  of  the  estate  itself;  can  he,  being  owner  of 
the  inheritance,  subject  to  particular  estates  divi- 
ded out  of  it,  and  without  notice  of  those  particu- 
lar estates,  make  a  good  mortgage,  and  direct  the 
trustees  of  the  term  assigned  to  attend  the  inhe- 
ritance to  assign  to  the  mortgagee,  and  will  that  be 
efectual  ?  As  the  trust  was  to  attend  the  inheri- 
tance, it  must  attend  the  freehold,  and  the  parti- 
cular estates  derived  out  of  it.  It  is  going  a 
great  way  when  I  lay  it  down  as  a  principle  and 
say,  that  an  interest  assigned  shall  always  go  along 
mth  the  inheritance ;  that  a  fine  and  recovery 
will  carry  along  the  equity  of  the  term.  Not- 
mthstanding  a  term  cannot  have  a  recovery  suf- 
fered upon  it,  still  this  carries  with  it  a  particular 
term  attendant  upon  the  inheritance ;  so  that  the 
new  uses  shall  mould  and  vaiy  the  trust  of  the 
term.    When  it  is  so,  ought  this  court  to  suffer 
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Case  of       a  partial  owner  of  the  inheritance^  subject  to  par- 

WiLLouoHBY    ticular  estates^  to  sever  that  from  the  inheritance? 

WiLi!^uoHBY,   ^^  w<>^ld  be  going  a  great  way  to  do  that. 

Sn  Chancery^        The  next  thing  here  is,  whether  it  does  not 

-  „^^^^        eome  to  that ;  though  the  mother  has  only  a  rent 

charge^  yet  it  is  a  charge  upon  the  freehold  and 
inheritance,  and  consequently  it  is  as  much  to  be 
protected  by  the  term  as  the  particular  estates. 
It  is  going  a  great  way  to  say,  where  a  man  has 
the  fee,  subject  to  particular  estates,  he  can  sepa- 
rate such  a  term  from  the  inheritance,  notwith- 
standing the  entire  owner  of  the  inheritance  may 
do  it. 

JUvm  Attorney  OeneraL 
My  lord^  he  may  make  it  either  real  or  perscmal 
estate. 

Lord  Chancellor.    ^ 
Let  it  stand  at  the  head  of  the  paper  the  hot 
day  of  exceptions  before  next  term. 
Lord  Chancellor. 
Saturday,  '^^  causc  comes  before  the  court  upon  a  bill 

June  19^  1750.  brought  by  the  Plaintiflb  to  have  a  satisfisustioa  for 

several  incumbrances  out  of  a  real  estate,  and  tD 
have  a  sale  of  the  estate  for  these  purposes ;  and 
the  only  dispute  between  the  parties  in  the  cause 
is,  as  to  the  priority  and  preference,  in  the  opinimi 
and  judgment  of  this  court,  between  two  parUoiIar 
incumbrances^  two  mortgages :  the  first  of  which, 
and  prior  in  point  of  time,  is  claimed  by  the  plain- 
tiff, the  widow  ;  and  the  other  of  which  is  poste- 
rior in  point  of  time^  but  still  claimed  to  have  a 
preference,  and  is  in  the  defendant  OHps. 

The  case  upon  which  it  arises  is  this;  Gemp 
tVilkmghhfj  the  plaintiff /aiieV  husband^  was  sds- 
ed  in  fee  of  the  estate  in  question^  subject  to  a 

mortgage 
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mortgage  for  a  term  of  years ;  and  the  12th  of       Case  of 
Nov.  1717,  in  consideration  o^  and  previous  to  his   Willouohby 
marriage  with  the  plaintiff  c/one,  he  enters  into  ar-    Wili^ohby 
ticies  to  settle  the  estate  in  this  manner :  first,  to    '^^  Chancery^ ' 
himself  for  life ;  and  in  the  next  place  to  secure  a  j^  ^^^ 
jointure  of  350/.  per  annum  to  the  plaintiff  t/aiie, 
with  remainder  of  the  whole  of  this  estate  to  the  first 
and  other  sons  of  the  marriage  in  tail  male ;  with 
remainder  over  to  George  WilUmghhyin  fee.  There 
.was  a  power  reserved  to  George  WiUaughhy^  by 
the  father,  to  charge  the  premises  either  by  any 
deed  executed  in  his  life-time,  or  by  his  last  will, 
with  3000/.  for  younger  children's  portions,  which 
portions  ans  part  of  the  demands  of  the  Plaintiffs 
in  this  cause. 

On  the  24th  of  March  1719,  a  settlement  was 
made  in  pursuance  of  these  marriage  articles ;  and 
the  17th  oi  August  1718,  which  was  prior  to  the 
making  and  executing  that  settlement,  an  old 
mortgage  term  (to  which  the  estate  was  subject  at 
the  time  of  the  entering  into  the  articles) ;  that 
term  was  assigned  over  to  two  trustees,  ShilUng 
and  Popham,  upon  an  express  trust  declared; 
which  was  in  trust  for  George  fFilUmghhy,  bis 
heirs  and  assigns,  to  attend  and  wait  upon  the 
freehold  and  inheritance  of  the  premises,  ^nd  to  be 
subservient  thereto. 

This  you  see  was  an  assignment  made  the  17tfa 
of  Aug.  1718.  The  marriage  settlement  executed 
In  pursuance  of  the  articles^  was  on  the  24th 
of  March  following. 

On  the  24th  of  JlforcA  1750,  George  fVilUmghhjf, 
the  father,  made  his  will,  and  by  that  he  executed 
his  power  by  charging  the  estate  with  the  sum  of 
9000/.  for  younger  children's  portions  ;  and  after- 
wards 
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Caae  of  words  the  testator  died^  leaving  the  plmntiff  Jane 
^"-^3*""^  his  widow,  Henry  his  eldest  son,  and  three 
WiLLouoHBY,  daughters,  who  are  co-plaintiflb,  and  a  younger 

in  Chancery,     gon  George. 

L.  Habdwiou.      '^^  plaintiff,  Jane  fViUoughby^  is  entitled,  under 

the  marriage  settlement,  to  a  jointure  of  250L  a 
year.  The  defendant,  Henry  Willoughhy,  was  the 
tenant  in  tail  under  the  marriage  settlement ;  and 
after  the  death  of  his  £Either,  Henry  suffered  a 
common  recovery,  and  barred  the  entail ;  and  he 
declared  the  uses  of  that  recovery  to  be  to  trustees 
and  their  heirs  ;  upon  trust,  nevertheless,  and  to 
the  use  of  such  person  and  persons,  for  such  estate 
and  estates  as  he  the  said  Henry  VTilUmghby  should 
by  deed  appoint. 

After  he  had  suffered  this  recovery,  he  borrows 
the  principal  sum  of  870/.  of  his  mother,  and  hy 
an  appointment  in  pursuance  of  the  deed  declar- 
ing the  uses  of  the  recovery,  he  limits  the  estate  to 
her  for  a  term  of  500  years ;  but  all  this  time  the 
old  term  remained  in  the  trustees.  Shilling  and 
Popham,  to  whom  it  was  assigned  in  1718. 

On  the  15th  of  June,  1752  (which  was  in  point 
of  time  about  two  years,  or  a  year  and  nine  months 
after  making  the  first  mortgage),  the  Defendant, 
Henry,  borrowed  800/.  of  the  Defendant. O*^; 
and  for  securing  the  repayment  thereof,  made  a 
mortgage  of  the  inheritance  to  the  defendant 
Oips  in  fee ;  and  by^  deed  Shilling,  the  surviving 
trustee  in  the  old  term,  by  the  direction  of  the  De- 
fendant Henry  Willoughhy,  assigned  that  term  to 
the  Defendant  Alexander  Boot,  to  protect  Cr^i 
mortgage  of  the  fee-simple. 

It  appears  in  evidence  in  the  cause,  that  previ- 
ous to  the  taking  the  mortgage,  and  expressly  upon 

that 
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that  occasion^  Crips  had  full  notice  of  the  article        Case  of 
on  the  marriage ;  and  notwithstanding  that,  there    Willouohb^ 
is  a  covenant  from  the  defendant  Henry  in  the    Willouohby, 
mortgage -deed,  that  the  premises  are  free  from  all    ia  chaQoery, 
incumbrances,  except  an  indenture  of  assignment 
of  the  old  term  to  Boot,  which  is  the  same  day, 
and  besides  the  term  and  the  mesne  assignments 
thereof ;  but  it  does  not  appear  that  the  defendant 
Crips  had  any  notice  at  all  of  the  mortgage  made 
by  the  defendant  Henry  Willoughby  to  the  plain- 
tiff his  mother.  ,  The  plaintiff  Jane,  the  mother, 
together  with  the  younger  son,  bring  their  bill  to 
have  the  benefit  of  her  jointure  for  a  sale  of  the 
estate  subject  to  the  jointure  of  350/.  a  year,  and 
out  of  the  money  arising  by  sale  to  be  paid  the 
arrears  of  that  jointure  ;  and  in  the  next  place  to 
raise    the    provision  for  the  younger    son    and 
daughters,  and  then  to  be  paid  her  mortgage  of 
870/.  and  the  other  incumbrances  in  their  order. 

The  defendant  Q^ips,  who  is  the  puisne  mortga- 
gee, now  submits,  that  the  jointure  and  the  pro- 
vision for  the  daughters  and  younger  son  be  pre- 
ferred to  him ;  but  insists  that  his  mortgage  shall 
be  preferred  in  payment  to  the  plaintiff  Janets 
mortgage;  because  the  legal  estate  of  the  prior 
term  is  vested  in  the  defendant  Boot,  who  is  his 
trustee,  and  he  is  a  purchaser  of  it  without  notice 
of  the  first  mortgage.  What  he  founds  himself 
tipon  is  this  principle,  that  the  legal  estate  in  the 
term  being  vested  in  a  trustee  for  him,  he  has  both 
law  and  equity  on  his  side;  and  the  defendant 
Jane  has  only  equity  as  against  the  term. 

Two  questions  have  been  argued  at  the  bar. 
The  first  is  a  general  question,  and  of  great 
consequence :  whether  this  old  term,  which  was 

2 1  vested 
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Caie  of        vested  in  Shilling  and  Popham,  havingbeen  assign- 

"tnd^""    ed  to  Shilling  aad  Popham  upon  an  express  trust 

WiLLouoBBT,  declared  (to  attend  upon  the  freehold  and  inherit* 

^^  Sforf  "^'    tance),  the  defendant  Crips  would  in  equity  have 

L.  Habdwiou.  ^^^  benefit  of  it  to  protect  his  mortgage  both 

against  the  jointure^  the  younger  children's  poiw 
tionsy  and  the  prior  mortgage;  even  supposing 
he  had  no  notice  whether  he  would  have  the  ben^ 
fit  of  the  term  to  protect  that  mortgage  as  againit 
themw 

The  second  question  is  a  particular  question : 
whether  the  defendant  Crips,  having  full  notice  of 
the  marriage  settlement^  and  the  jointure  and  the 
portions^  and  consequently  not  being  entitled  to 
the  entire  absolute  benefit  of  the  legal  estate  of  the 
dd  term^  can  be  preferred  to  the  plaintiff  Mn» 
/^/£oti;gA2;y^  even  as  to  her  mortgage  ?  or,  whetlMr 
he  mtust  not  come  in,  as  to  his  mortgage  Qolf,  ao* 
eording  to  piiority;  or  as  it  is  inorder  of  time? 
These  are  the  two  general  questions.  And  as.  to 
the  .firsts  as  I  stated  it^  it  is  this:  whether  this 
term  having  been  assigned  to  Shilling  and  P^ 
ham  upon  an  express  trust  declsu^d  to  attend  the 
inheritance^  the  defendant  Crips  woidd  in  equity 
have  the  benefit  6f  that  term  to  protect*  his  moit- 
gage,  both  against  the  jointure,  the  pwtionSi  and 
the  prior  m<»4g2^,  i^pposing  he  had  no  nottee? 
Tliat  depends  upon  three -considerations. 
First,  the  iiature  of  a  term  assigned  to  attend 
the  Inheritance.  Secondly,  what  kind  of  graatii^ 
or  owner  of  the  infheritance,  is  intitled  to  the  pit* 
tection  of  such  a  term?  or,  in  other  wOlrd%  ii 
whose  hands  such  term  should  be  allowed  to  pro- 
tect the  inheritance  ?  The  third,  is,  against  what 
estate^  charge.  Or  incumbrance  the  protectiffiarif* 

ing 
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ing  from  such  a  term  assigned  to  attend  the  in-       case  of 
heritance  shall  extend  ?  Willouohby 

These  are  the  three  considerations  upon  which  willouohby 
the  first  question  depends.  in  Chancery, 

First,  what  is  the  nature  of  a  term  attendant  ,     before 

/     .   ,      .^  ^  L.  Harowickb. 

upon  the  mhentance  ? 

The  attendancy  of  a  term  for  years  upon  the 
inheritance  is  the  creature  ofapourt  ofEquity, 
kiviented  partly  to  protect  real  property,  and  partly 
to  keep  it  in  a  right  channeL    There  are  two  ends 
answered  by  it ;  partly  to  protect  real  estates,  and 
partly  to  keep  them  in  a  right  channeL 
.    Ia  order  to  this,  they  have  framed  distinctions 
lietween  such  an  attendant  term^  and  a  term  in 
gross.    The  courts  of  common  law  can  keep  out 
tbe  owner  of  the  fee-simple  so  Icmg  as  the  term 
subsists;  but  as  equity  always  considers  who  has 
Hw  right  in  conscience  to  hold,  and  upon  that 
grcNuid  declares  one  person  to  be  a  trustee .  for 
anoU^er  ;  and  as  the  common  law  allows  the  pofr- 
session  of  tenant  for  years  to  be  the  possession  of 
tb»  owner  of  the  freehold  ;  so  this  court,  where 
lih^  twant  for  years  is  but  a  trustee  for  the  owner 
^tfae  inheritance,  will  not  keep  out  ih^ce^tujf  q^e 
Um$y  Oor,  pari  ratione^  obstruct  him  in  any  act  of 
QiRi;u3cs^p,  or  in  subjecting  the  estate  to  any  in- 
(nimbiwce ;  and  therefore  such  a  term  would  go 
qClCOrdiiig  to  the  uses  or  appointments  which  the 
OWOar :  of  the  inheritance  shall  carve  out ;  and 
thus  the  dominion  of  real  property  is  kept  intire. 

Of  (these  cases  I  meet  with  none  in  the  books  be- 
fore .Queen  Elizabeth's  time,  when  mortgages  for 
a  long  term  of  years  began. 
,  .The  first  is  the  Duke  of  Norfolk s  case.    Before 
that  time  the  law  looked  upon  a  long  term  of 

2 1  2  years 
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Case  of  years  with  a  jealous  eye,  and  laid  them  under  vio- 

WiLLouGHBY  lent  presumptioiis  of  frauds  because  they  tended 

WiLLouoHBY,  '^  deprive  the  crown  of  forfeitures,  and  the  Lord 

in  Chancery^  of  his  perquisites  of  his  tenures  ;  neither  ^ould 

L  H^lipwicKE  ^^^^  ^^  ^^y  falsifying  by  a  termor.  But  the  ten- 
ant for  years  was  in  the  power  of  the  owner  of  the 
freehold  till  the  21st  Hen.  8*  which  enabled  them 
to  falsify  a  recovery.  Before  that,  the  term  was 
gone  by  the  recovery ;  but  since  the  alteration  of 
the  law  by  that  statute,  and  the  term  being  by  the 
statute  preserved,  this  court  would  lay  hold  of  it; 
and  they  proceed  upon  this  principle. 

Wherever  a  term  is  vested  in  a  stranger,  in 
trust  for  the  owner  of  the  inheritance,  and  whicbi 
by  any  trust  expressly  declared,  is  attendant  upm 
the  inheritance,  or  where  it  is  so  by  the  opinioa 
and  judgment  of  this  court  (that  is  a  trust  by  ope- 
ration of  law),  this  court  has  said,  that  the  trust 
or  beneficial  interest  of  the  term  being  affected  by 
all  such  charges  as  the  owner  creates  touching  the 
inheritance  (though  the  law  says  that  the  term  far 
years  and  the  fee-simple  being  in  different  persons; 
they  are  separate  and  distinct,  and  the  one  not 
merged  in  the  other),  yet  the  beneficial  interest  in 
both  being  in  the  same  person,  equity  will  unite, 
them  for  the  sake  of  keeping  the  property  entire; 
therefore  if  the  owner  of  the  inheritance  levies  a 
fine  sur  conusans  de  droit,  or  suffers  a  recovery,  the 
use  of  the  term  follows  that,  though  a  term  is  not 
the  proper  subject  of  a  fine  or  recovery. 

This  doctrine  is  always  allowed  to  have  its  full 
force,  as  between  the  heirs  in  fee  simple  and  in  fee 
tail,  owners  of  the  inheritance,  and  all  claiming 
under  them  as  volunteers  (though  certain  distinc- 
tions have  been  mentioned  which  are  not  material 

now); 
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now) ;  and  in  general  the  rule  is  the  same,  whether        case  of 
the  trust  of  the  term  be  created  by  express  deela-    Willodohby 
ration^  or  arise  by  the  construction  and  judgment   willouohby, 

of  this  court.  in  Chancery, 

Upon  this  ground  is  the  case  of  Tiffin  and  Tif-  r^^^  ^„ 
jin^  2  Cha.  Ca.  49.  55. 1  Vernon,  1.  Best  and  Stam-- 
fdfrdy  2  Vem.  520.  Precedents  in  Chancery.  252. 
Hayter  and  Rod,  1  WilliamSy  360.  Whitchurch 
and  JVhitchurchy  before  the  Lords  Commissioners, 
2  Williams,  236.  Lord  and  Lady  Dudley ,  prece- 
dents in  Chancery,  241.  2d.  Cha.  Ca.  160.  upon 
the  custom  of  the  city  of  London. 

All  these  cases  were  cited  at  the  bar ;  I  chuse 
to  put  them  together  without  stating  them,  be- 
cause they  all  tend  to  prove  this  general  proposi- 
tion, that  as  between  the  representatives  of  the 
owners  of  the  inheritance,  or  any  person  claiming 
voluntarily  under  them,  this  doctrine  relating  to 
the  term's  following  the  inheritance  does  take 
place ;  in  all  these  cases  the  Court  considers  the 
trust  as  annexed  to  the  inheritance,  though  the 
legal  interest  is  separated  (else  it  would  be 
merged).  This  gives  the  Court  an  opportunity  to 
make  use  of  the  term  as  a  guard  for  the  owner  of 
the  inheritance  against  mesne  conveyances  (which 
would  carry  the  fee  at  common  law),  and  decrees 
it  to  the  person  who  was  owner  of  the  legal  and 
equitable  inheritance  against  such  incumbrances 
as  he  ought  not  to  be  affected  with  in  conscience. 
And  in  order  to  do  this,  this  Court  often  disan- 
nexes  the  trust  of  the  term  from  the  strict  legal 
fee ;  but  still  it  is  in  support  of  right,  and  that 
which  is  hondjide. 

This  brings  me  to  the  second  consideration:  what 
kind  of  grantee,  or  ownep  of  the  inheritance,  is 

intitled 
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Case  of       intitled  in  this  Court  to  the  protectioo  of  tbe  term 

WiLLouoHBT    assigned  ?  or  in  other  words,  in  whose  hands  sndi 

WiLLouoHBT,  term  shall  be  allowed  to  protect  the  inheritance? 

in  Chancery,        In  the  first  place,  a  person  who  shall  claim  the 

Is.  EuSwicKE.  benefit  of  such  a  term  to  protect  his  inheritance, 

must  be  a  purchaser  for  a  price  pud^  or  for  a 
valuable  consideration ;  he  must  be  a  pntrchaser 
handle,  not  affected  with  fraud  Or  coUnsion,  and 
a  purchaser  without  notice  of  the  prior  inconi- 
brance,  charge  or  conveyance ;  for  notice  makes 
him  fraudulent.  And  here  I  do  take  in  all  per- 
sons claiming  under  marriage-settlements ;  they 
are  purchasers. 

If  such  purchaser  has  no  notice  of  the  mesne  in- 
cumbrance, and  happens  to  take  a  defective  con- 
veyance of  the  inheritance  (deffective  either  by 
reason  of  a  prior  conveyance,  charge  or  Incam- 
brance,  or  otherwise),  and  also  takes  an  'assign- 
ment of  a  term  to  a  trustee  in  trust  for  himsd^ 
or  has  the  term  assigned  to  himself  and  the  iiAe- 
ritance  to  a  trustee,  in  both  these  cases  he  i^all 
have  the  benefit  of  the  term  to  protect  him ;  Xb$t 
is,  he  may  make  use  of  the  legal  estate  of  the  term 
to  defend  his  possession ;  or,  if  h^  has  Idst  Ae 
possession,  he  may  make  use  of  it  to  recover  thit 
possession  at  common  law,  notwithstanding  Ins 
adversary  has  at  law  the  strict  title :  thai  itaade 
me  say,  that  the  Court  often  disannexes  the  trust 
of  the  term  from  the  fee,  and  still  they  do  it  in 
support  of  right.  If  a  man  that  has  paid  a  fair 
price  for  his  land,  has  acquired  an  estate  which 
the  law  will  support,  if  he  has  got  a  plan  by  which 
he  can  at  law  secure  himself,  there  is  no  git>und 
in  equity  or  conscience  to  take  it  from  him. 
This  is  the  meaning  of  the  rule,  that  where  a 

man 
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man  has  both  law  and  equity  on  his  side^  he  shall       Case  of 
notbe  hurt  in  a  Court  of  Equity.  ^'"'^id"*^ 

'    It  was  once  doubted^  when  a  term  was  vested  Willouohby^ 
in  a  third  person^  who  should  be  allowed  the    ^^  Chancery^ 
))enefit  of  it  in  equity,  for  whom  the  stranger  l.  Ha»dwicki. 
should  be  a  trustee.    The  rule  iS|  qm  prior  est 
tempore  poHus  est  jure. 

Lord  Cowper  lays  it  down  tobea  rule^  that 
ipfaere  a  man  is  a  purchaser  for  a  valuable  qou- 
sideration,  without  notice^  he  shall  not  be  annoyed 
in  this  Court;  not  only  where  he  has  the  prior 
lege!  estate,  but  where  he  has  a  better  right  to 
call  for  the  legal  estate  than  his  adversary,  and 
therefore  dismissed  his  bill. 

Here  I  niust  observe,  that  he  musit  have  ft  better 
^tSght  to  call  for  an  assignnxent  of  the  legal  estate; 
uad  I  do  it  for  the  sake  of  the  use  I  shall  m^e  of 
it'byandby. 

Ilie  third  consideration  is,  against  w]mt  estates 
chalrges  or  incumbrances,  the  protection  arising 
fipom  sach  attendant  term  shall  extend  ?  The  an- 
swer to  this  question  may  be  laid  4own  v^ry  gene-- 
ral  against  all  estates,  charges  and  incumbrances^ 
created  or  introdjueed  betwieien  1^  ni^^ng  of  the 
term  and  the  purchase.  : 

But  here  I  desire  it  may  be  opc^rs^oo^j  that;  I 
take  in  all  die  qualificaticms  or  mquisites  before 
iaad  down :  that  tiiere  should  be  a  valuable  con- 
ttderation ;  that  he  should  be  honA^fide ;  apd  that 
ihM*e  should  be  an  entire  fairness  in  the  purchase, 
uiaffected'  by  notice  express  Or  implied,  and  hav- 
ing the  first  and  best  right  to  csdl  for  the  legal 
estate  of  the  term. 

All  these  must  occur  to  warrant  this  protection, 
otherwise  he  cannot  have  it. 

Here 
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Case  of  Here  several  distinctions  were  attempted^ 

^'''3*"^^       1st.  That  this  will  be  so  where  the  old  term  it 

WiLLouGHBT,  Standing  out  in  the  original  mortgagee  or  grantee 

in  Chancery,    of  it,  or  his  representatives,  and  never  assigned 

L.  Hardwicke.  "P^^  ^^  express  trust  to  attend  the  inheritance ; 

but  that  where  it  is  assigned  upon  an  express 
trust,  there  it  will  attend  the  first  limitation  of 
the  inheritance  and  all  estates  arising  out  of  it ; 
as  here^  the  uses  of  the  marriage-settlement ;  and 
the  subsequent  purchaser,  without  notice^  gauM 
no  benefit  from  it. 

2d.  Where  it  is  so  assigned  to  attend  the  in* 
heritance^  it  becomes  so  annexed  that  it  cannot 
be  severed  from  it. 

That  where  it  so  remains  in  the  original  mort- 
gagee never  assigned,  there  no  purchase  or  mort* 
gages  taking  an  assignment  can  gain  a  benefit  by 
it ;  but  where  it  is  so  assigned,  it  shall  not  be 
severed  from  it. 

This  was  an  attempt  to  establish  a  distinction 
between  an  express  declared  trusty  and  a  trust 
arising  by  construction,  or  a  judgment  of  a  Court 
of  Equity. 

There  was  no  authority  or  precedent  cited  to 
warrant  this  distinction ;  the  only  case  wherein 
any  thing  of  that  nature  appears,  is  to  the  con- 
trary^ in  Equity  Cases  Abridged,  355,  Oxwell  and 
Brochett.  How  authentic  that  is,  I  cannot  say : 
I  do  not  find  it  reported  in  any  other  book,  and 
the  decree  is  not  entered  in  the  Register's  IkkA  : 
the  minutes  are  so  imperfect,  that  nothing  mate* 
rial  can  be  collected  from  them,  except  that  there 
was  a  mortgage  term  assigned  to  attend  the  inhe- 
ritance. 

In  the  first  place  it  was  urged,  that  where  a  terra 

is 
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is  expressly  assigned  to  attend  the  inheritance^       Case  or 
that  is  notice  to  a  purchaser  that  there  itre  those    Willoughbt 
limitations  of  the  inheritance  to  be  protected  by  Willotohbt, 
it ;  and  if  so^  the  purchaser  takes  the  assignment   in  Chancery, 
i^rith  notice  of  the  limitations.  *  J^^^ 

I  take  this  to  be  a  mistake ;  such  an  assignment 
to  attend  the  inheritance  is  notice  of  nothing  but 
that  there  is  an  inheritance  to  be  protected  and 
attending  it ;  but  it  by  no  means  implies  that  the 
inheritance  is  bound  by  special  limitations  ;  for  a 
satisfied  term  is  often  assigned  to  attend  the  in-^ 
heritance  in  fee -simple  as  well  as  in  fee  tail^  and 
estates  carved  out  by  particular  uses  and  limita- 
tions :  such  assignment^  therefore,  gives  notice  to 
a  purchaser  of  nothing  but  what  he  had  notice  of 
by  having  the  deeds  relating  to  the  fee ;  and  in 
these  cases  it  is  the  same,  whether  the  trust  is  ex- 
press or  implied. 

Indeed,  if  the  trust  is  to  attend  the  inheritance 
as  limited  and  appointed  by  such  a  deed,  or  to 
protect  the  uses  of  such  a  settlement  (and  I  have 
seen  a  great  many  instances  of  such  deeds  and 
marriage  settlements),  in  that  case  it  certainly  will 
be  notice  of  the  deed  or  settlement,  and  conse* 
quently  of  all  the  uses  in  it,  and  a  purchaser  would 
be  bound  to  find  them  out  at  his  periL 

I  look  upon  this  to  have  been  the  ground  of  the 
general  application  of  this  doctrine. 

2dly.  It  was  argued,  that  a  term  assigned  to  at- 
tend the  inheritance  is  so  connected  with  the  in- 
heritance, that  it  will  go  along  with  all  the  estates 
for  valuable'  consideration:  that  wherever  a  new 
conveyance  is  made,  the  trust  of  the  term  will  im- 
mediately follow,  and  the  trustee  will  be  a  trustee 
for  the  new  uses:  that  so  it  was  upon  the  moit- 

gage 
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C>M  of  gage  made  to  the  plaintiff  Mrs.  IFiUoughby,  by 
WihLovQEMY  the  defendant  her  son,  and  the  term  being  in  Shil- 
WiL^uenBT,  fi«g  could  not  alter  that. 

in  Chancery,        I  agree  that  it  Will  be  so  against  the  grantor  in 
L.  iLkM^u  *^®  conveyance  and  his  heirs,  and  all  claiming  un- 

'  der  him  as  volunteers ;  so  Where  th^  owner  creates 
Hew  uses  or  incumbrances,  or  new  charges,  as  jadgr 
ments  or  statutes  staple,  the  trust  of  an  attendant 
term  is  affected  witii  it  in  like  manner  as  the  in- 
heritance against  the  grantor  and  his  heirs,  and  a 
purchaser  ot  incumbrancer  shall  have  the  benefit 
of  it :  but  wherevar  a  purchaser  comes  in  wittiout 
notice,  with  the  qpialifications  1  h$iye  mentioned, 
and  gets  an  assignment,  he  comes  in  in  a  different 
degree.  As  he  has  not  ohfy  paid  the  value  for  the 
land,  but  got  the  law  on  his  side,  how  can  a  court 
of  £quity  take  it  from  him,  without  oontradictiiig 
all  their  rules?  Thus  a  subsequent,  pnrchaser, 
having  no  notice^  will  stand  against  the  £rBt^  as  in 

the  common  case. 

* 

:  Tlierk  is  a  tiliirdiolQeetion :  that  this  is  sneyerupg 
the  trust  of  the  idhedtanoe  ilrom  the  term,  leapwg 
the  title  of  the  inheritanoe  to  go  eaae  way»  add  the 
trust  of  the  tenn  another  way ;  and  that  it  is  not 
in  the  power  of  the  owner  iof  ite  liifabritancfu  after 
the  first  conveyanoe,  nor  of  the  trastee^  to  sever 
them.  In  answer  (to  this  ^olijeetion^  it  is  miS,  ne- 
cessary here  to  enter  into  a  disdussion  of  all  the 
cases  detecmined.  where  it  baa  be^i  ^dd  4kat  a 
term  once  attendant  upon  l3ie  inhoritdnce  snay  be 
disaanexed  again,  and  tumedSnto  aterm  in  gross: 
it  certainly  may  be  done  at  any  time  by  the  owner 
of  the  inheritance ;  and  it  was  so  admitted  by 
Serjeant  Maj/nard,  in  his  argument  in  the  Diike  ef 

NwfolKs  case.    It  may  be  made  to  become  a  term 

• 
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in  gross  upon  a  contingency^  as  often  as  it  so  hap-       Case  of 

r^f>a  WiLLOWOHBT 

P^     '  .  .  .  and 

Here  is  no  severancia  in  this  case.     Crips  cliums    wu.LouoBBt» 
the  term  as  attendant  upon  the  inheritance  iil  hiOi.    ^  Chtacay^ 

In  this  court,  had  he  come  in  without  notice,  he  l.  Habdwicioi.- 
would  have  been  considered  as  a  purchaser  quoad 
the  mortgage.    Though  he  took  a  defective  tide 
to  the  inheritance  of  the  land,  yet  it  is  what  he 
fairly  bought,  and  he  may  protect  it. 

If  the  argument  wa3  to  prevail,  it  would  pre- 
vefkt  every  mortgagee  or  purchaser  who  has  )an  as- 
signment of  an  attendant  term,  from  making  use 
of  it  to  protect  his  title. 

Itiis  argument  wds  enforced  by  saying,  that  it 
Would  be  putting  it  in  the  power  of  the  trustee  to 
prefer  which  purchaser  he  pleases,  by  aligning 
the  term  over ;  and  that  he  can  no  more  do  it  than 
a  trustee  appointed  to  preserve  cblitingent  remain- 
ders can  assent  to  the  destruction  of  them. 

These  are  botii  alike ;  and  I  take  this  to  be  upon 
the  same  footing  as  a  trust  to  preserve  contingent 
remainders.  If  such  a  trustee  bad  joined  in  h 
conveyance  to  a  purchaser  for  a  viduable  conside- 
ration, and  the  purchaser  has  either  express  or  im- 
plied notice  of  that  trust,  the  pnrchascir  is  affected 
with  the  trust  to  preserve  contingent  estates,  and 
shall  be  decreed  to  teconvey  the  estate  to  the  old 
uses:  it  was  so  agreed  in  the  case  of  ManseU  and 
Mansett.  But  if  the  purchaser  comes  in  bond^fide, 
and  has  no  notice  of  the  trust,  he'shaH  retain  the 
estate,  and  then  the  trustee  must  make  satisfiEus- 
tion  for  his  breach  of  trust. 

Just  the  same  reason  holds  if  a  puisne  purcha- 
ser has  notice  of  the  term  assigned,  &c.  he  can 
never  avail  himself  of  an  assignment  of  the  term, 

but 
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Case  of       but  the  court  will  decree  it  to  be  reconveyed.     If 
WiLLouoHBT    |jg  Yi^^  no  notice,  the  purchaser  or  mortgagee 

WiLLouoRBY,  must  retain  the  estate ;  but  if  the  trustee^  who 
in  Cbancerj,  joined  in  the  assignment,  had  notice  of  such  a  term 
Ih  Habdihouu  assigned,  &c.  the  purchaser  or  mortgagee  is  in  con- 
science affected  by  the  trust.  It  was  a  breach  of 
t^st  in  him,  and  he  ought  to  be  decreed  to 
make  satisfaction ;  and  this  is  what  equity  would 
demand. 

But  to  go  a  step  farther,  and  see  to  what  extent 
this  doctrine  goes.  It  would  make  an  assignment 
of  a  term  to  a  purchaser's  trustee  of  his  own  nam- 
ing in  effect  to  protect  him  against  nothing:  • 

There  are,  from  the  attendancy  of  the  term 
on  the  fee,  incumbrances  made,  or  charges  created 
upon  the  inheritance  for  valuable  consideration 
that  immediately  draws  after  it  every  charge  of  the 
trust  term.  If  t)ierefore  a  purchaser  takes  it  still 
bound  by  that  derivative  trust,  a  purchaser  can 
never  be  safe:  whether  he  has  notice  or  not  is 
nothing  to  the  purpose ;  by  this  doctrine  the  estate 
is  totally  open  to  adl  prior  incumbrances  in  the  one 
case,  as  well  as  the  other. 

It  was  said  to  be  a  general  rule  for  conveyances 
upon  purchases  or  settlements,  where  they  found 
an  old  term  assigned  upon  an  express  trust  to  at- 
tend the  inheritance,  not  to  disturb  it,  or  take  an 
assignment  to  a  new  trustee,  but  rely  upon  it  as  it 
stood. 

I  have  enquired  of  a  very  learned  and  eminent 

conveyancer,  and  cannot  find  there  has  been  any 

such  general  rule  ;  if  there  had,  I  cannot  think  it 

would  have  been  material,  as  this  case  is  circum- 
stanced. 

It  is  true^  that  Mr.  tFard  is  known  to  have  de- 
clared 
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dared  it  to  be  his  opinion,  and  that  he  took  it  to        case  of 
be  80.    How  far  he  practised  in  that  manner  does    Willouohb* 
not  appear.    If  he  did  so,  it  would  not  make  a  will^ghbt, 
general  rule.    In  reducing  the  practice  to  reason    in  Chancery, 
it  must  be  taken  with  distinctions.     Where  an  old  ,    ,  J^®^°^ 
term  is  assigned  upon  an  express  trust  to  attend 
and  wait  upon  the  inheritance,  as  settled.by  such 
a  deed,  or  to  the  uses  contained  in  stich  a  settle- 
ment described,  or  referred  to  particularly,  and 
the  conveyancer  employed  is  satisfied  that  the 
uses  were  never  barred  till  the  purchase  deed,  he 
may  safely  rely  upon  it,  because  the  assignment 
carries  with  it  notice  of  the  old  uses ;  and  so  his 
title  is  clear. 

And  where  the  assignment  is  generally  to  at- 
tend the  inheritance,  he  may,  perhaps,  rely  on  the 
old  trujstee  safely,  especially  in  the  case  of  a  pur- 
chase or  mortgage,  where  the  title-deeds  are  al- 
ways taken  along  with  the  new  deed ;  for  if  he  has 
the  creation  or  assignment  of  the  term  in  his  own 
hands,  no  use  can  be  made  of  it  against  him. 

Such  instances  as  these  account  for  the  practice, 
but  cannot  constitute  a  general  rule. 

Much  has  been  said  at  the  bar  of  the  danger 
and  inconvenience  to  settlements  by  this  means ; 
bat  the  inconveniences  arising  on  the  other  hand 
break  in  upon  the  rule  of  equity. 

That  a  purchaser  for  a  valuable  consideration 
shall  not  be  hurt  in  equity,  or  have  his  security  at 
law  taken  from  him,  put  them  in  the  fiidance  against 
these  arguments,  and  they  will  be  found  much  to 
outweigh  them. 

^  These  rules  in  equity  are  analogous  to  several 
rules  of  the  common  law — of  collateral  warranty, 
non-claiin,    descents  which  take  away  entries; 

which 
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Case  of       which  rules  are  only  contrivances  to  quiet  posses^ 
WiLhovQBBY    gions  in  people, 

WiLhoveuBY,  ^^^  these  reasons  I  am  clearly  of  opinion,  upon 
io  Chanoerj,  the  first  point,'  that  the  defendant  Crips,  the  morfc- 
r^!L,..  gstyce,  would  have  been  entitled  to  the  protection 
of  the  term,  both  against  the  mortgage  and  the 
othm:  charges,  in  case  he  had  no  notice  of  the  s^ 
tlement. 

I  shall  seem  to  want  an  excuse  for  dwelling  so 
long  upon  this  part  of  the  argument,  as  the  decree 
¥rill  not  turn  upon  this  point.  But  this  matter 
has  been  so  much  laboured  at  the  bar,  and  appearr 
ed  to  me  to  be  of  S0  much  consequence  to  titles^ 
that  I  thought  it  necessary  my  opinion  should  be 
known,  that  the  court  might  not  be  undenitood, 
by  their  silence,  to  countenance  these  distinclioni. 

The  second  point  is  a  particular  pointy  ani 
arises  upon  the  circumstances  of  this  case« 

The  second  question  is,  whether  Mr.  Or^ 
having  notice  of  the  settlement,  hut  not  of  the 
mortgage,  to  Mrs.  fFiUoughby,  is  not  entitled  to 
havje  the  benefit  of  the  old  term  ;  whether  he  can 
be  preferred  to  Mrs.  WiUougkby,  even  in  mspeot 
to  her  mortgage ;  or,  whether  he  must  come  in  ac- 
cording to  priority? 

I  am  of  o{ttniQn,  that  the  defendant  Crips  must 
come  in  only  accoroUng  to  his  priority  in  order  oT 
time. 

My  reasons  are  two.  In  the  first  place,  he  has 
not  the  le§^  estate  in  the  term  ja  himself;  aor 
has  he,  as  this  case  is  circumstanced,  the  best  or 
most  preferable  right  to  call  for  that  estate. 

In  the  second  place,  I  cannot  say  that  he  took 
his  mortgage  clearly  and  hondjide  in  this  case. 

Consider  how  the  rigibt  woidd  haw  stood  as  bo- 

twe^ 
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tween  the  plaintiflF  and  the  defendant  Crips^  in       Cose  of 
case  there  had  been  no  new  assignment  of  the  Willoiwhby 
term,  but  the  legal  estate  had  remained  in  ShiL-   Wilm>uoh«y, 
lingy  the  s^rviving  trustee  in  the  first  assignment,    in  Chancery, 

In  that  case  it  is  most  plain^  that  Mrs.  fflL  j^  Habdwiokb* 
hughby^s  mortgage  would  have  been  preferred; 
for  whenever  the  legal  estate  stands  out  either  ih 
a  prior  incumbrancer^  or  in  a  trustee^  as  against 
whom  a  puisne  incumbrancer  has  not  the  best 
right  to  call  for  the  protection  of  it,  the  whole  is 
in  eq;ttity ;  and  then,  qui  prior  est  in  tempore  potior 
injure.  And  this  last  point  is  expressly  determir- 
ned  by  Sir  Joseph  JekyU^  m  ^r^ceahd  Duchess  of 
Marlborough^  2  fViUiams^  491.  . 

In  that  case  it  appeared,  that  a  puisne  incum- 
brancer bought  in  a  piior  mortgage,  in  order  t6 
mute  that  mortgage  and  his  own,  and  giain  a  pre- 
ference of  an  intervening  mortgage.  But  it  ap- 
pearing, that  there  was  a  moirtgage  prior  to  that 
wliich  he  took  in,  the  Court  cleariiy  held,  that  the 
puisne  incumbrancer,  where  he  had  not  the  legal 
estate,  would  there  haiire  ik>  advantage  of  this 
mortgage.  But  where  the  legal  estate  is  stand- 
ing-out,  the  incuodbaancers  must  be  payl  acoord- 
iasg  to  the  piiority  of  their  mortgages. 

This  is  the  case  where  the  legal  estate  is  stand- 
ingioii£ ;  but  it  must  be  understood  subject  to  Lord 
Oowper's  \  xpialification,  so  standing  4)ut  that  the 
poSflne  incumbrancer  has  not  the  better  or  more 
pnferable  right  to  call  for  the  leg^  estate. 
^ :  That  Mr.  Orips  has  not  here ;  for  he.  having  fall 
notice  of  the  marrii^  settlen^eut  before  he  took 
hi»indrtgage,  the  plaintiff  Mr8<  WUloughhy\i?^  the 
preferable  right,  0yeh  as  i^;^nst  lihe  deffendairt 
JB<M>^,  taMltfer^the  }6§(ttl  estate  in  the  term  to  pro- 
--  tect 
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Case  of  tect  her  jointure ;  she  may  call  for  it  to  be  assign- 

WiLLoaoHBT  ed  tQ  a  new  trustee  in  trust  for  herself.    This 

WiLLouGHBT,  brfngs  the  whole  into  equity,  and  subjects  the  case 

in  Chancery,  to  that  general  rule  qui  prior  est  in  tempore  potior 

She  might  compel  the  defendant  Crips  to  re- 
deem her  in  respect  of  the  arrears  of  her  jointure 
incuired,  and  then  he  must  redeem  her  entirely ; 
and  this  is  by  no  means  so  strong  an  extention  of 
equity  as  the  tacking  a  third  mortgage  to  a  first 
mortgage  in  order  to  squeeze  out  a  second,  be- 
cause it  goes  only  to  the  preservation  of  the  plain- 
tiff* s  clear  priorty,  which  she  had  acquired  by  hav- 
ing the  first  mortgage. 

In  the  second  place^  I  think  this  point  is  mar 
terially  corroborated  against  the  defendant.  In 
that  the  defendant  did  not  take  his  mortgage  Inmd 
Jide^  it  appears  to  me,  that  he  aimed  at  gaining  an 
unfair  advantage  against  Mrs.  IViUoughby.  He 
had  full  notice  of  her  settlement ;  he  knew  well 
these  to  be  incumbrances  upon  the  estate ;  and 
yet  in  contradiction  to  this,  and  with  his  eyes  open, 
he  takes  an  express  covenant  in  his  mortgage  deed, 
that  the  premises  were  free  from  all  incumbrances 
except  the  assignment  of  the  old  term  to  Boat^  and 
the  mesne  assignments  thereof. . 

This  is  plain,  that  he  intended  to  conceal  that 
full  notice  he  had  of  the  marriage  settlement ; 
/  and  in  consequence  of  that  he  has  not  admitted 
that  he  had  notice  of  that  settlement  by  hia  an* 
swer,  but  puts  the  plaintiff  upon  proof  of  it ;  and 
now  it  comes  out,  that  it  appears  to  have  beea 
fully  stated,  in  a  case  that  was  laid  before  his  own 
counsel,  previous  to  the  lending  the  money. 

This  was  against  conscience ;  and  it  was  a  bad 

and 
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and  an  indirect  intention  against  Mrs.  Wilhugh^        Case  of 
Ay**  securities.  Wili^uohbt 

For  these  reasons,  I  am  of  opinion,  that  the  de--   Willouohby^ 
fendant  Crips  wants  and  stands  divested  of  two    "*  Chancery, 
ingredients  necessary  to  entitle  himself  in  equity  l.  Hasowiou. 
to  the  protection  of  the  old  term  against  the  plain- 
tiff Mrs«  fWiUaughhy.    He  is  not  clearly  a  bond 
jide  purchaser,  nor  has  he  the  first  and  best  right 
to  cidl  for  the  legal  estate.    Therefore  he  can  come 
in  only  according  to  the  order  of  time,  which  is 
posterior  to  the  jointure,  the  portions,   and  the 
plaintiff  Mrs.  Wilhughhfs  mortgage. 

m 

MINUTB8  OF  THB  DSCRRE. 

Let  it  be  referred  to  the  master  to  take  an  ac-^ 
count  of  what  is  due  to  the  plaintiff  Mrs.  WiUough- 
by  for  the  arrears  of  her  jointure  of  350/.  a  year, 
pursuant  to  her  marriage-articles  and  settlement  ; 
and  let  the  master  likewise  take  an  account  of  what 
is  due  to  the  plaintiff*  George  IVilhmghhy^  the 
younger  son,  and  the  plaintiffs  the  daughters,  for 
principle  and  interest  of  their  respective  portions, 
-charged  upon  the  premises  in  question,  by  virtue 
of  the  said  marriage-settlement  and  their  fiither's 
will ;  and  let  the  master  likewise  take  an  account 
of  what  is  due  for  principle  and  interest  upon  the 
mortgage  to  the  pUdntiff  Jcme  WiUoughiy^  and 
:upon  the  mortgage  to  the  defendant  Jejfry  Crips ^ 
and  tax  both  of  them  their  costs  in  respect  of 
their  mortgages;  and  let  the  whole  estate  be  sold 
(subject  to  the  jointure  of  the  defendant  Jane,  un- 
less she  accepts  au  equivalent),  then  let  the  master 
set  a  value  upon  it^  and  let  that  be  paid  in  the 
first  place  out  of  the  [monies  arising  by  the  sale 
to  the  best  purchaser  or  purchasers  that  can  be 

2  K  got^ 
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Case  of        got  for  the  same^  with  the  approbation  of  the  luas- 
WiLLouoHBY    ter,  and  all  parties  are  to  join  and  indorse  deeds, 
WiLtovauB^     &c^ ;  and  let  the  master  tsikt  an  account  <tf  the 
in  Chancery,     rents  and  profits  of  the  estate  in  qaestion^  which 
i!!!««r^^*   have  accrued  tince  the  death  of  Mn  fVUUmgliijii 
received  by  the  plaintiff  fFilloughby  the  widoWi 
or  any  other  person  by  her  order  or  for  hi^r  vm  i 
and  let  that  be  applied,  in  the  first  pktce^  to  keq) 
down  the  arrears  of  her  jointure,  and,  in  the  next 
place,  to  keep  down  the  interest  upon  her  incum-^ 
brance  ;  and  the  money  arising  by  sale  of  the  real 
estate  is  to  be  applied,  in  the  first  place,  in  pfty* 
ment  of  what  shall  remain  due  to  the  plaintiff  Jon^ 
Wilhughhy  for  the  arrears  of  her  jointure,  and,  in 
the  next  place,  in  payment  of  what  shall  be  found 
due  to  the  plaintiff  George  WilUmghbyy  and  tht 
defendant  Martha  fpillaughby,  and  the  defendanti 
Anthony  Pye  and  Elizabeth  his  wife,  and  Thamn 
Young  and  /ane  his  wife,  for  the  portimm  of  Ae 
said   plaintiff  George^  and  of  the  said    JB&ir 
heth^   Jane,  and   Martha^  and,  in  the  next  plaoe^ 
in   payment  of  wha[t  shall  i^main  doe    to   the 
plaintiff  Jane,  the  widow,  upon  her  mortgiagc,  for 
principle,  interest  and  costs,  and,  in  the  last  place, 
in  payment  of  what  shall  be  found  doe  to  the  de- 
fendant Crips  upon  his  mortgage  \  and  if  there  be 
any  surplus  of  the  money  arising  by  sucl)  sale,  let 
that  be  paid  to  the  defendant  Hmry  ff^Haughijf ; 
let  all  parties  produce  all  books  &o.  and  be  exun* 
ined  upon  interrogatories  before  the  master ;  sod 
let  all  parties  have  their  costs  to  this  time  (except 
such  costs  as  have  already  been  givon)  ont  of  tb^ 
estate ;  and  reserve  theconsiderati(mof  subiBeqiittt 
costs,  and  all  further  directions,  till  after  Uie  maf* 
ter  has  made  his  report. 
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A. 


ABATEMENT. 
See  also  Rbvivor  and  Leoa- 

0IS8. 

1.  Though  a  cause  be  abated, 
monej  may  be  ordered  to  be 
paid  out  of  Court  without  re- 
yiving  the  cause,  upon  the  con- 
eent  of  all  the  parties  actually 
interested.  Beard  ¥•  Earl 
Foods.  Page  387. 

Sedtnde  ibid. 

S.  Annuity  by  will  to  a  wife 
otherwise  unprovided  for,  and 
sums  for  children's  mainte- 
itance.  On  a  deficiency  of  as- 
sets held  on  the  intention  of 

-  the  testator  that  they  should 
not  abate  in  proportion   with 


the  general  legacies.     Lewin 
T.  Lewin.  Page  992 

3.  Pecuniary  legacies  abate  in 
proportion,  notwithstanding  a 
direction  in  the  will  that  they 
are  to  be  paid  ^*  in  the  first 
plae€y*  or  a  direction  as  to  the 
time  of  payment.  If,  however, 
an  intention  that  any  legacies 
are  to  be  paid  in  full  is  to  be 
collected,  or  reasonably  infer- 
red, it  win  be  otherwiscj  as 
where  a  legacy  is  meant  as  a 
purchase  of  dower  to  which 
the  partf^  entitled.  Blower  v. 
Morret^  .    393 

ACCIDENT. 

A  Decree  having  been  nr^de  for 

a  general  account  and  pay- 

2  K  2  ment 
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ment  of  the  balaQce  against  a 
party  who  died,  and  his  per- 
sonal representative  having 
delivered  certain  goods,  part 
of  the  effects  to  her  own  soli- 
citor,  to  be  delivered  over,  not 
answerable  in  the  event  of 
his  being  robbed  of  them. 

Tender  of  the  goods  not  in- 
cumbent on  her. 

She  would  not  have  been  an- 
swerable if  they  had  remained 
•^  in  her  own  possession  till  the 

accident. 
Jones  V,  Lewis.  Page  35 1 

ACCOUNTS, 

1.  As  to  opening,  setting 
aside,  surcharging  and  falsify^ 
ing.     Townsendv.  Lowfield.  • 

SO 

2.  Bill  for  an  Account  does  not 
lie  on  behalf  of  a  master  for 
the  earnings  of  his  apprentice, 
the  remedy  being  at  law* 
Meriton  v.  Hormby.  39 

3.  A  stated  Account  and  release 
being  set  aside^  relief  not 
given  to  the  DefendiMit ,  on  a 
Cross-Bill  for  another  inde- 
pendantmatter,untilhe  should 
account  fully  in  the  original 
suit.  Shish  v.  Foster,  et  i  con- 
tra.  66 

4.  See  Allen  v.  Papworth. 

gi,  92.  &c. 

5.  Plea  of  a  general  agreement 
and  composition  of  Accounts 


good,  without  its  being  a  mi' 
nute  strict  settlement  of  items. 
Sewell  ▼.  Bridge.        Page  160 

6.^  Relief  in  Account,  as  to  pay- 
ments made  to  a  Bankrupt  af- 
ter a  secret  act  of  bankruptcy* 
when  the  assignees  had  reco- 
vered, by  action,  payments 
made  by  the* bankrupt.  BU- 
Ion  V.  Hyde.  167 

7*  Stated  Accounts  set  aside,  the 
items  being  very  gross,  and  ob- 
tained from  a  person  just  come 
of  age,  under  a  misrepresenta- 
tion, &c.  The  party  (a  solici- 
tor) charged  with  interest  on 
monies  directed  to  be  laid  out 
for  the  infant's  benefit,  not- 
withstanding a  deed  from  its 
grand-mother  that  he  should  not 
be  so  chargeable.  Brown  v. 
Pring. '  192 

8.  Plaintiff  a  factor  abroad*  ha- 
ving exceeded  the'  price  limit* 
ed  for  a  purchase  of  hemp,.the 

■  Defendant,  who  objected  to 
the  contract  but  afterwards  re- 
shipped  and  disposed  of  some 
of  it  on  a  new  risque,  was  or- 
deriefd  to  account  for  the  whole 
at  the  cost  price.  X^orriwsM 
▼.  Wilson.  ■  225 

9.  Ifmerchantkeepsah  AccoQBt 
'  current  by  him  two  yeieurs  with- 
out objection,  it  is  considered 
as  a  stated  AccoxinU    Ticket  y^ 
Short.  $50 

10.  In  directing  Accounts  where 
there  has  been  usury,  extk>r- 

tioD^ 
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lion^  or  oppressioD^  the  Court 
often,  by  its  Decree^  directs 
every  thing  doubtful  to  be  taken 
most  strongly  against  the  pet" 
son  guilty  of  such  proceedings. 
Mitford  V.  Featherstonhaugh. 

Page  399 

11.  Length  of  time  how  far  a 
bar  to  an  Account  in  Equity. 

412 
Though  stale  Accounts  are 
discouraged,  yet  an  adminis- 
.    trator,  who  was  to  see  to  the  ex- 
ecution of  a  trust  out  of  real  es- 
tate, and  was  accountable  for 
the  amount,  was  not  allowed 
to  take  advantage  of  the  length 
of  time  elapsed*     Earl  Pom- 
fret  V.  Lord  Windsor* 

411,412  I 

12.  After  a  Decree  for  an  Ac- 
count in  a  suit  by  parties  in- 
terested in  the  surplus,  where 
due  proceedings  take  place 
between  the  Plaintiffs  and  De- 
fendants, there  is  no  occasion 
to  give  notice  to  creditors. 
Costs  having  been  given  here, 
in  the  first  instance,  they  were 
to  be  paid  before  debts,  6fc. 
Hare  v.  Rose.  435 

13.  Difference  between  where 
there  is  an  open  general  Ac- 
count, and  where  a  party  has 
leave  given  only  to  surcharge 
and  falsify.  In  the  latter  case 
the  burthen  of  proof  lies  on  the 
party  having  such  liberty. 
The  Court  will,  however,  ad- 
mit a  greater  latitude  in  cases 


of  surcharge.  Sec  as  i>etween 
guardian  and  ward,  and  others, 
where  one  party  is  conusant 
of  the  Accounts,  and  the  other 
18  not,  than  it  allows  where 
the.  parties  are  on  equal  terms. 
Pitt  V.  Cholmondeley. 

Page  488 

14.  Bill  lies  for  an  Account  of 
Tolls,  after  an  establishment  of 
the  right  at  law.  449 

15.  Though  the  Court  decreed 
specific  performance  of  an 
agreement  to  let  the  Plaintiff 
into  a  trade,  it  rejused  to  di- 
rect an  Account  of  the  profits 

from   the   time    the    Plaintiff 

.    oti^ht  to  have  been  admitted^  his 

remedy  for  that  having  been  at 

law*    Anonymous.  452 

ACCUMULATION. 

See  also  Rents  and  Profits. 

1.  Under  a  bequest  of  the  rejt- 
due  of  a  personal  estate  to  A. 
if  he  attain  21  y  the  profits  will 
accumulate.  Trevanion  v.  Ft- 
vian.  397 

2.  See. Bullock  v.  Stones.      419 

ACT  OF  PARLIAMENT. 

Purchaser  for  valuable  conside- 
ration, without  notice^  is  not 
bound  by  a  Private  Act  of 
Parliament.  412 

ADMINISTRATION- 
BOND. 

Real  assets  ibllowed  under  Ad- 

mini- 


5* 
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miDiatratioD-boods  by  lega- 
tees. Crediton  have  no  sach 
right.    ^lA/y  V.  Bailie, 

Page  362 

ADVANCEMENT. 

Personal  presents  do  Advance- 
ment so  as  to  bar  a  customary 
share,  or  share  under  the  Sta- 
tute of  DiBtribatioiH  (1  Ves. 
17)'  Nor  is  maiDtenance  in 
the  case  of  parent  and  child, 
even  (as  it  seems)  after  mar- 
riage.   EiHot  V.  CoiHer.      17 

AFFIDAVIT. 

1.  No  relief  In  Eqaity  on  a  lost 
[legal  ]  instrument,  without 
an  Affidavit  of  the  loss,  and 
offer.of  indemnity.  fValmtley 
V.  Child.  171 

2.  The  Affidavit  to  groand  a 
writ  of  Ne  Enat  Regno,  must 
not  only  Kate  that  ^e  Defen- 
dant is  equitably  indebted  in 
a  specific  snm,  bat  must  men- 
tion the  facts  on  which  it 
arises,  &c.  Atton^mtoim.  ' 

AGENT. 

The  Agent  of  a  party  having  no- 
tice of  incumbrances,  &c.  in- 
duces a  necessity  for  that  party 
to  make  all  due  enquirieB,  Slc. 
as  to  the  title ;  and  sach  per- 
son cannot  afterwards  protect 


himself  by  procuring  the  legal 

estate.    Maddox  v.   MadAur. 

Page  46 

AGREEMENT. 

See  also  Contract. 

1.  Plaintiff  in  a  Bill  for  specific 
performance,  not  being  aUe 
to  substantiate  the  Agree- 
ment thereby  slated,  is  not  al- 
lowed to  resort  to  a  different 
Agreement  proved,  or  set  f<Mth 
by  the  Defendant.  5 

a.  One,  reasonable  in  itself,  and 
to  settle  family  disputes,  not 
set  aside  becanse  the  party 
was  intoxicated  on  its  execu- 
tion, no  nodne  advantage  hav- 
ing been  taken.  Coryr.  Cory. 
19 

3.  Specific  performance  of  i^;ree> 
ment  decreed  against  one  who, 
after  entering  into  it,  became 
a  lunatic.     Oven  v.  Daviet. 

61 

4.  Specific  performance  of  agree- 
ment reused  under'  the  cir- 
cumstances from  inadequacy 
of  the  conrideratioD.  Under- 
tBoud  V.  HHheox.  \5\ 

5.  Lands  agreed  to  be  purchased, 
pass  by  general  words  in  a 
will.  Buck  as  "  or  ehewhae." 
PoUer  V.  Potter.  «» 

6.  Specific  performance  of  arti- 
cles executed  m  England,  con- 
cerning boundaries  of  lands 
abroad.  Penn  v.  Lord  Stki- 
more.  COS 
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As  to  agreements  to  settle 
disputes,  even  if  it  afterwards 
appear  that  one  of  tbe  parties 
had  no  title.  *  Page  20^ 

7*  As  to  admission  of  parol  evi- 
dence,  where  fraud  or  surprize. 
Baker  v.  Paine.  210 

8.  Bill  for  specific  performance 
of  a  written  Agreement,  and 
parol  evidence  read  of  a  vari- 
ation from  it;  which  being 
proved,  the  bill  dismissed  with 
costs,  the  Plaintiff  not  being 
allowed  to  resort  to  the  sub- 
stantial agreement  thus  proved 
on  the  part  of  the  Defendant. 
Parol  evidence  admitted  to  re- 
mt  a  claim,  or  rebut  an  Equity, 
though  inadmissible  to  esta- 
blish a  demand.  Legal  v.  Mil- 
ler. 367 

9-  The  Defendant  having  en- 
tered into  a  written  agreement 
'*  to  have  by  his  will/'  to  a  wo- 
man he  had  lived  with,  the 
value  of  the  rents  he  had  re- 
ceived from  her  estate,  subject 
to  specified  deductions^  an  ac- 
count was  forthwith  directed, 
witli  a  declaration  that  the 
balance  in  her  favour  was  to 
be  considered  as  a  debt  due 
from  the  Defendant,  payable 
after  his  death.  Rattrey  v. 
Darley.  394 

10.  Though  the  Court  decreed 
specific  peFformanoe  of  an 
Agreement  to  let  the  Plaintiff 
into  a  trdde,  tf  refused  to  direct 


an  account  of  the  profits^  from 
the  time  the  Plaintiff  ought  to 
hate  been  admitted;  his  remedy 
for  that  having  been  at  law. 
Anonymous:  Page  452 

AGREEMENT  (Parol.) 

11.  Plaintiff  having  prevented 
the  fulfilment  of  a  parol  Agree- 
ment, of  which  he  had  notice, 
not  allowed  to  take  advantage 
of  the  Statute  of  Frauds.  Evi- 
dence of  such  Parol  Agree- 
ment was  therefore  admitted 
against  him.     Scott  v.  Merry: 

3 

12.  As  to  parol  evidence  being 
adtnitted  in  favour  of  Defend- 
ants, to  rebut  ah  Equity, where 
it  could  not  be  the  foundation 
of  a  demand  in  a  Plaintiff. 

367 

AGREEMENT  (Pabtner- 

SHIF.) 

13.  Mutual  credit  under  Part- 
nership Agreeitfent.  Welford 
V.  Bezely.  6  and  7 

Vide  antea,  pi.  10 

ALIEN. 

The  legal  disability  of  an  Alien . 
to  hold  lands,  neither  a  penal« 
ty,  nor  forfeiture.     Attorney- 
Geueral  v.  Duplessis.  3Q6 

See  A^iswER.  Practice,  6.  8u:. 

ANNUITY. 


504 
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ANNUITY. 

1.  Redeemable  Annuities  for  the 
life  of  grantee^  secared  by 
terms  for  years^  taken  in  satis- 
faction of  a  debt,  held  part  of 
the  grantee's  personal  estate^ 
and  similar  to  mortgages. 
Longuet  v.  Scawen.    Page  191 

2.  Annuity  in  fee  granted  by 
king  Charles  II.  out  of  Bar- 
badoes  duties^  is  not  a  rent, 
nor  reaRy ;  nor  within  the  sta- 
tutes eiUier  of  frauds,  or  de 
donis.  Sec.  Therefore  being 
settled  on  il.  ''  and  the  heurs 
of  lier  body/'  it  was  held  to 
amount  to  a  fee  simple  condi- 
iional  at  the  common  law,  the 
remainder  over  being  void; 
and  that  A.  having  had  issue, 
might  bar  the  possibility  of 
reverter.  Earl  of  Stafford  v. 
Buckley.  340 


ANSWER. 

See  also  Pleading. 

1.  No  Decree  in  Equity  on  the 
testimony  only  of  one  wit- 
ness^ against  a  positive  denial 
by  answer,  uninfluenced  by 
other  circumstances.  50 

2.  Improved  practice  as  to  put- 
ting in  a  supplemental  Answer 
on  new  matter  discovered,  in- 
stead of  amending  the  one  on 
Ihe  record.  425 


APPOINTMENT. 

i^ee  also  Powee. 

1.  As  to  illusory  appointment* 
see  in  Maddison  v.  Andrew. 

Page  45,  &c« 

2.  Appointment  pursuant  to  a 
power,  good,  though  executed 
by  will  of  a  feme  covert.  jBiir- 
net  V.  Mann*  88 

3.  In  the  exercise  of  a  power  to 
appoint  amongst  children, 
each  must  have  a  part,  not  il- 
lusory, nor  reversionary  J  but 
a  particular  interest,  as  for 
life,  may  be  given  to  any. 
Such  a  power  will  not  extend 
to  grand-children,  nor  can  a 
discretion  be  given  to  anotker 
to  make  the  appointment 
Though  such  an  attempt  would 
be  void,  it  would  not  devohe  on 
the  Court  to  appoint.  The 
Court  only  inteiferes,  where 
the  power  is  well  created,  but 
by  accident  cannot  be  execu- 
ted at  all.  Alexander  v.  JUex-^ 
ander.  456 

Where  given  to  those  nof 
capable,  together  with  amotker 
who  is  capable,  the  latter  will 
take  the  whole.  Under  such  a 
power  it  cannot  be  given  firee 
from  the  debts  of  the  appoin* 
tee.  Ibid. 

APPORTIONMENT. 

1.  As  to  Contribution  and  Ap- 

portipnmeDt 
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'  porlioDment  towards  renewals 
of  leases,     Verney  v. .  Verney^ 

Page  199 
£•  A  sum  devised  to  be  laid  out 
in  lands  in  England^  in  trust 
for  A.  with  remainders  over, 
was  by  Act  of  Parliament  se- 
cured on  A/s  estate  in  Scot- 
land, during  his  minority.    A. 
attained  21,  and  became  a  lu- 
natic. Held  it  might  be  called 
\  in,  and  laid  out,   pursuant  to 
the  trust,  and  that  it  was  to  be 
considered  as  if  it  were  a  real 
estate  in  England ;  iheinterest 
thereon,  however,  to  be  con- 
sidered as  personal  estate  in 
England.      The  Master  was 
ordered  to  settle  a  rateable 
proportion  for  the  Lunatic's 
maintenance,  and   his  debts, 
between  the  real  and  personal 
estate  in  England  Qnd  those  in 
Scotlatid  respectively.  Another 
sum  in  the  Exchequer  in  Eng- 
land, arising  from  the-  sale  of 
heritable  jurisdiction  in  Scot- 
land, considered  as  real  estate 
in  Scotland.    Marq»  v.  Mar- 
chioness oj  Anandale.  3S5 
3.  Tenant  for  life  of  lands  to  be 
purchased  with  S.  S.  Annui- 
ties, dying  in  the  middle  of  a 
quarter,  no  apportionment  of 
the  dividends  in  favour  of  his 
representatives.     If  the  land 
bad  been  purchased,  there  would 
be  no  apportionment  in  such 
ficase;  and  then^  is  i^o  appor- 


tionment on  dividends  in  the 
public  funds.  Wilson  v.  Har- 
man.  Page  461 

ASSETS. 

1.  Assets  not  marshalled  in  fa<^ 
vour  of  a  charitable  bequest 
void  under  the  Mortmain  acts. 

'   Arnold  v.  Chapman.  74 

2.  Assets  marshalled  in  favour 
of  a  claim  arising  upon  a 
breach  of  trust.  Coxe  v.  Bate- 
man.  269 

d.  Assets  not  marshalled  in  sup- 
port of  a  devise  contrary  to 
law,  as  a  devise  of  lands,  be* 
to  a  charity.  Mogg  n.  Hodges. 

284 

4*  Real  Assets,  followed  under 
administration  bonds,  by  /e- 
gatees-^Creditors  have  no  such 
right.    Ashly  v.  Baillie.    382 

5.  Annuity  by  will  to  a  wife 
otherwise  unprovided  for ;  and 
sums  for  children's  mainte- 
nance. On  a  deficiency  of  as- 
sets, held  on  this  intention  of 
the  testator  that  they  should 
not  abate  in  proportion  with 
the  general  legacies.  Lewin 
v.  Lewin.  392 

6.  As  to  whether  residuary  lega- 
tees paid  by  executors  shall 
refund  to  legatees  who  were 
not  paid  immediately.  Moore 
V.  Moore.  A4i5,  446 

ASSIGN- 
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ASSIGNMENT. 

Wbal  is  requisite  to  make  a  valid 
Aaslgumeat  of  debts.  Ujfal 
V.  'Bowles.  Page  I76 


ArrORNIES. 

Ste  also  Solicitor  and  Client. 

1.  Objections  a«  to  tbeir  ezomi- 
Dation  as  witnesseB.  47 

ft.  Notice  to  8D  Attorney  of  aoy 
matter  in  the  tame  cautt,  or 
effair,  is  notice  to  the  client 

■  or  paitj.  X«  New  v.  LtNn^ 
4ii 

3.  An  Attorney  not  diiclosiag 
alt  Incambiance  to  the  buyer 
of  an  estate,  and  leading  him 
to  luppote  the  title  woaM  be 
a  good  one,held  liable  to  make 
Mtiifact&OD  in  defaclt  of  the 
Tendor.  Amttt  ▼.  BisoOe.    69 

4.  Gih  to  ait  Attotaey,  after  the 
eaust  mat  ovtr,  trithotit  proof 
of  any  thing  improper,  Dot  set 
asida.  It  would  bave  been 
otherwhe,  if  befor«  the  «aQse, 
as  in  cootemplatioii  of  it ;  or 
daring  ito  progveM.  OttOUm 
T.  Hani.  356 

AWARD. 

t.  He  resah  of  a  reference  under 
an  Order  of  the  Court,  ii  view- 
ed by  the  Court  as  a  Decree  ; 
and  even  stronger,  since  itwas 
bdd  to  Htpersede  all  errors,  but 


connptioD,  m  partiality.  3Va. 
ven  T.  Earl  of  Stafford. 

Page  270 
Qthsre,  Aouwwr,   wkethtr  it 
would  uqtenede  a  clear  mUtake 
in  Lam.  Vitk  ibid. 

2.  Award  made  by  two  arbiba- 
'  tors  but  of  three,  throngfa  the 
unjust  exekuion  of  the  third 
by  one  of  the  others,  set  aside 
with  costs,  to  be  paid  by  that 
person,  twd  the  material  par- 
ties in  faTour  of  whom  it  was 
made,  (^amt  r.  Leptevie,  972 


BANKRUPT. 

t.  RepteaehtatiTcsof partneren- 
titled  to  set  off  debts  and  have 
all  allowatlces  before  the  sepa- 
rate creditors  of  the  other  can 
take  his  share ;  and  tfaey  have 
a  lien^  for  sodi  demands. 
West  v.  Slap.  135 

S.  Relief  in  Accoturt,  ai  to  pay-' 
Otents  fflade  to  s  Banlonipt 
afler  a:  secret  act  of  bankropt- 
fcy,  when  the  assigdees  bad  re- 
covered by  action  payments 
made  by  the  bankrupt.  Bil- 
lem  V,  thfde.  IC? 

3.  Pawnees  of  goods.  Sec.  per- 
mitttDg   Banknipts    to  con- 
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tinue  in  po88esion>  or  in  the 
order  and  dispositicNai  of  thcfm, 
have  no  specific  lien  on  them 
against  the  assignees,  ilyo// 
▼.  Rowles.  Page  176 

4.  What  is  requisite  to  make  a 
valid  assignment  of  debts. 

ibid. 
Equities,  as  between  solvent 
•   paortners   and  the    bankrupt's 
estate.  177 

5*  A  mere  power  unexecuted  by 
a  Bankrupt  does  not  vest  in 
his  assignees.  Lard  Taums- 
hend  v.  Windham.  254  &c. 
6.  A  Deed  may  be  evidence  of 
an  act  of  bankruptcy  though 
made  in  favour  of  ci^itors* 
Clavey  v.  Hmi.  469 

7*  One  of  two  debtors  becomes 
abankrupti  and  the  creditor 
proves  his  vfhoie  debt  under 
the  commission^  but  no  divi- 
dend made.      That  creditor^ 
though  he  receive  a  compo- 
sition fi-om  the  other  debtor, 
may  still  receive  a  dividend 
upon  his  whole  debt  a»  proved, 
till  he  obtain  20s.  in  the  pound. 
li  would  have  been  otherwise 
if  he  bad  rectived  a  dividend 
before  the  bankruptcy.    As  to 
the  equity  of  sureties    who 
have  paid  the  demand  o£  a 
creditor  who  has  proved,  or  ia 
entitled  so  to  prove  under  a 
commission;  and   their   pre- 
sent remedies  by  statute  49 
Geo.  ILI.   c  1^1.  8.  8. 

parte  Wyldman.  308 


8.  Certificate  allowed,  notwith- 
standing a  suspicion  In  the 
Court  as  to  the  view  in  taking 
out  the  commission. 

Former  practice  of  traders 
in  Ireland  coming  over  and 
contracting  debts  in  Kngland, 
where  they  procure  commis- 
sions of  bankruptcy  to  be  ta- 
ken out  against  themselves  by 
collusion.  Exparte  William- 
ion^  Page  354 

9.  Mortgage  of  a  ship  at  sea 
good  in  bankruptcy,  notwith- 
standing the  statute  of  Jac%  I. 
if  the  party  procures  the  bill 
of  sale,  8cc.  Contrite  if  he  is 
incautious  or  negligent ;  as  by 
suffering  the  ship  to  come 
back|  and  go  on  another  voy- 
age.    Exparte  Mathews. 

363 

10*  Inj  unction  un till  hearing,  to 
restrain  an  action  by  a  bank- 
rupt against  the  assignees  un- 
der his  commission,  upon  the 
ground  of  his  long  acquies- 
cence under  the  commission.' 
Flotmr  V.  Herberts  374 

It.  Exceptiom  U>  a  certificate 
firom  Commissioners  of  Bank- 
rapt« — Jurisdiction  of  Cam- 
missionen  of  Bankrupt  in  nmt- 
rers  nefeored  to  them.-->Whea 
accounts,  &c.  are  refenred  to 
Commissioners  of  Btakrupt^ 
their  jurisdiction  and  proceed- 

.  nguare  analogcm  to  aeeounts 
taken  before  a  Master  ips  a  suit 
in  Equity,  and  also  tO' that  of 

Auditors 


,^ 


508 


Index  of  the  Principal  Matters. 


Auditors  under  the  old  Action 
of  AccouDl  at  Law.  In  the 
case  of  exceptions  to  the  re- 
port of  a  Master,  or  the  certi- 
ficate of  Commissioners,  they 
must  be  founded  on  objections 
made  before  the  Master,  or 
Commissioners.  If  the  Mas- 
ter, &c.  varies*his  report,  &c. 
on  the  objections,  the  other  par- 
ty  may  except  as  to  such  parts, 
though  the  exceptant  be  not 
strictly  warranted  by  the  ob- 
jections.— Commissioners^  as 
.  well  as  a  Master,  may  proceed 
ex  parte,  if  the  parties  will  not 
attend.     Ex  pane  Bax. 

.  Page  386 
12.  Assignees  of  a  Bankrupt  are 
not  compellable  to  pay  what 
is  really  due  on  a  transaction 
attended  with  usury  under  the 
general  jurisdiction  in  bank* 
ruptcy.  It  is  otherwise  where 
they  apply  to  a  Court  of  Equity 
by  a  Bill  to  be  relieved.  Ex 
parte  Skip.  $92 

IS.  In  the  case  of  common  per- 
sonal annuities,  after  a  bank- 
ruptcy, a  value  is  set  upon 
.    them,  and  a  dividend  paid  in 
respect  of  the  snm  thus  ascer- 
tained.   But  where  there  has 
.    been  a  decree  for  payment  of 
the  arrears,  and  for  placing  out 
a  specific  sum  to  secure  the 
growing  payments,  the  annui- 
tant will  still  have  a  right  to 
have  the  sum  placed  out ;  and 
if  the  dividends  are  not  suffi* 


cient,  the  remainder  must  be 
made  good  out  of  the  capital, 
to  be  raised  by  sale  from  time 
to  time.     Ex  parte  Artis. 

Page  415 
14.  A  creditor  receiving  money, 
or  bills  qf  exchange,  after  an 
^act  of  bankruptcy,  but  without 
notice  of  it,  was  protected  in 
retaining  it  by  statute  19  Geo. 
II.  c.  32.    Hawkins  v.  Pen- 
fold.  428 

BARGAIN  (Impeo^bb.) 
SeekTTouNBY  and  Client,  Exo 

PBCTAMCIES,  FbAUO,  GuAB- 

DiAN  and Wabd,  Influence 

.  Undue,  Post  obit. .  Seaman. 

Sale  of  a  seaman's  prize*money, 
.    and  subsequent  agreement  in 

confirmation,  set  aside.     Toy. 

hur  V.  Rachfort.  365 

BARON  AND  FEME. 

1.  Executor  of  husband  who 
survived  his  wife,  but  did  not 
take  out  administration^  is  en- 
titled to  the  wife's  share,  under 
the  custom  of  London ;  and 
her  administrator  held  to  be  a 
trustee  for  him.  EttioH  v. 
Collier.  17 

2.  Order  made  on  a  wife  living 
separate,  and  her  husband's 
offer  to  receive  her  again. 
Head  v.  Head.  17 

3.  Wife,  surviving  her  hnsband, 

bound 
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bound  by  his  covenant  as  to  a 
chose  Id  action,  which  became 
a  vested  interest  daring  his 
life-time»  and  which  he. there- 
fore might  have  disposed  of. 
Bush  V.  Dalway.         Page  20 

4.  Appointment  pursuant  to  a 
power  good,  though  executed 
hy  will  of  a  feme  covert.  Bur- 

.  net  V.  Mann.  88 

5j  Bill  in  Equity  by  husband 
and  wife,  submitting  .that  her 
separate  property  should  be 
applied  in  payment  of  bis 
debts,' and  followed  up  by  a 
decree,  held  tantamount  to  an 
actual  appointment  oj  it.  Allen 
v.Papworth.  91 

6.  As  to  whether  a  surrender  of 
copyholds  by  a  feme  covert 
alone  is  good^  her  husband 
having  been  present' and  privy 
to  it.     Taylor  y.PhiUps, 

1£4   [mispaged  £24]    125 

and  272 

7«..A  husband  covienantitag  be- 
fore marriage^  to  settle  lands 
in  jointure  for  wife,  and  other 
part  for  the  issue  of  the  mar- 
riage, her  fortune  to  remain 
in  trustees  till  such  settlement 
made.  The  husband  dying  in- 
'sobrent  without  performing  it, 

•  the  wife's  fortune  survives  for 
her  own  benefit,  and  the  issue 
not. entitled  to  take  it  from 
her.    Pyke  v.  Pyke.  1 77 

8.  Husband  being  abroad,  a  wife 
having  appeared,  and  obtained 


an  order  to  answer  separately, 
whereby  she  freed  herself  from 
process  of  contempt,  will  not 
be  allowed  to-  have  her  own 
acts  set  aside.  Travers  v. 
Bulkely.  Page  180 

9*  The  whole  line  of  process 
having  been  gdne  through 
against  the  Plaintiff's  hus- 
band, who  had  not  appeared, 
is  equal  to  the  proceeding  to 
outlawry  at  law,  and  there 
may  be  a  Decree  for  transfer 
of  herseparate  property  against 
the  other  Defendants,  who  did 
appear.  Fanesseny.  East  India 
Company.  181 

10.  Husband  of  tenant  in  tail 
takes  in  a  viortgage,  and  is  in 
receipt  of  the  rents  and  profits. 
On  a  bill  to  redeem  by  the  re- 
versioner, after  the  wife's 
death,  no  interest  allowed  to 

•  the  husband  during  his  wife's 
life  time.     Amsbury  v.  Brown. 

'       •  213 

11.  Purchase  firom  a  wife  of 
part  of  her  separate  estate^ 
without  her  trustees  joining ; 
^ith  a  covenant  by  the  hus- 

-  band  that  it  was  free  fiK>m  in- 

*  cdmbrances.  There  being  no 
'  prOitf  of  the  husbands  impro- 
per influence,  although  it  ms 
alleged  the  purchase  was  ef* 
fectuated ;  but  as  to  the  hus- 
band's covenant,  the  wife  held 
not  bound,  and  there  being  an 

'  incumbrance,   the   Plaintiff's 

remedy 


010 


Index  (^  the  Principal  Matters. 


remedy  was  against  the  hus- 
band alone.     Grighy  v.   Cox. 

Page  229 

12*  A  husband  receiving  the 
proceeds  of  a  sale  of  wife's 
estate,  and  promising  by  anote 
or  receipt  to  lay  it  out,  pursu- 
ant to  trusts  relative  to  other 
property;  this  note  held  evi- 
dence of  the  agreement  ante- 
cedent to  the  sale,  and  estates  , 
purchased  afterwards  by  the 
husband^  were  held  to  be 
bound.  Attorney  General  y. 
Whorwood.  247 

13.  A  wife  not  entitled  t,o  para* 
phernalia  against  creditors, 
when  her  husband  di^  indebt- 
ed. The  Court,  however^  will 
let,  her  in,  oo  other  fuods^  if 

A  wife  can  only  claim  a»  a 
creditor^  one  year's  arrear  of 
b^  0eparaLe  estfite,  .afi  in  the 
case    of    pin-money.      Lord 

14.  Settlement  after  marriage, 
on  wife,  &c.  good  against  the 

-  buibaQd*8  orediior^s'  and  assig- 
liees;  having  been  made  in  con- 
siderfLtion  of  her  parting  with 
a  contingent  intereat,  secured 
by  the  hond  of  the  husband  to 
her  before  the  marriage,  with- 
out the  interposition  of  tras- 
tees.     Ward  v.  ShalUt.      268 

19.  As  to  a  surrender  of  copy- 
hold estate  by  a  Feme  Covert, 


with  her  husband's  privity  and 
consent,  but  without  hi$  having 
actually  joined  in  the  act.  Tay^ 
lor  V.  Philips.  Page  272 

16.  Conditional  Decree.  A  wife, 
having  an  equitable  interest 
in  a  customary  estate  of  small 
yalne^  her  husband  on  a  fami* 
ly  arrangement,  receiTes  a 
comparatively  large  snin  for 
the  reliqquishmeiit  of  their 
rights.  An  intermediate  suit 
having  been  institatedj  the 
husband  and  wife  in  a  joint 

- .  answer  dboiaimed  tA\  iotorest } 
and  in  that  suit  there- vrere  no 
further  proceedings.  The  pve- 

.  lent  bill  being  filed  «t  I<mg 
time  afterwards,  the  husband 
and  wife  again  put  in  a  joint 
ansvrer,  claindt^  the  etiateim 
the  iKitf^s  right.  The  Coort 
could  hot  make  any  personal 
Decree  on  the  wife ;  and  could 
only  direct  the  husband  to  ac* 
count  for  the  2002.  iie  had  re^ 
ceived,  with  coats,  in  case  he 
did  not  join,  and  procure  Jum 

.  wife  ta  join,  iu  the  proper  ai- 
nurancee.  Tliis  2001.  having 
been  paid  by  the  wife'a  &ther 
by  wa^  of  exonamting.Ats  real 

,  estate  from  a  supqposed  iataili 
was  held  to  belong  lo  JUt  gnm- 
tee  of  that  eriaiCp  and  not  to 
bis  personal  lepiesentative. 
Sedgwick,  t.  Uargrttva.       2B5 

17*  Election  to  be  made  by  a 
Feme  Covert  resident  abroad, 
cannot  be  effectuated  under  a 

Power 


Index  of  the  Principal  Matters. 


511 


I'ower  of  Attorney,  Scc«  from 
the  husband  and  wife,  or  any 
thing  short  of  a  commissioD^ 
or  as  near  thereto  as  possible. 
JP^r$on8  V.  Dunne.    Page  £9 1 

18.  Will  by  Feme  Covert  good, 
and  proveable  in  the  Ecclesi- 
a3tical  Court*  if  made  with 
assent  of  her  hasband.        £94 

18-  Wjife^  having  specific  effects 
to  her  separate '  use,  disposes 
of  her  separate  property  by 
will.  After  her  death,  her  hus- 
band ^Utf  pBxi  of  these  effects, 
aqd  di^s :  his  representative  is 
accountable  to  the  wife's  ad- 
ministratrix with  th^  will  an- 
a^ed.  Account  of  wife's  se- 
piura^e  estate  or  pin-money 
never  carried  back  beyond  the 
year.  A  wife  may  dispose  of 
her  separate  personal  estate  by 
act  in  her  life  time,  or  by  will. 
As  to  her  real  estate,  all  that  ig 
not  praperlif  conveyed  descends 
to  her  heir ;  and  no  part  of  it 
is  bound  by  any  bare  agree^ 
ment,  in  so  far  as  respects  her 
heir. 

As  to  the  execution  of  pow- 
ers by  Femes  Govertes. 

Said,  that  if  a  Feme  Covert 
borrows  money  on  the  security 
of  her  separate  estate,  h^r  de- 
clarations, as  such  debtor,  may 
be  read  in  evidence.  Peacock 
y.  Monk.  342 

£0.  Bond  by  a  woman  about 
to  marry,  without  her  intended 
husifand's   knowledge,   but  for 


valuable  consideration  in  re-* 
spect  of  an  antecedent  debt. 
Held,  the  husband  could  not 
foe  relieved  against  it.  Con- 
cealment, however,  of  such 
securities  and  debts  not  to  be 
encouraged.  Blanchet  v.  Fos- 
ter. Page  357 

£].  Where  a  suit  is  relative  to 
the  separate  estate  ^of  a  wifcj 
the  bill  ought  to  be  filed  by 
her  prochein  amy.  If,  how- 
ever such  a  suit  be  inatitmted 
by  the  husband  and  vi/e  joints 
ly,  the  Court  will  secure  the 
fund  for  the  wife,  in  the  name 
of  t^usiees,  or  the  aocountant 
general.    Griffith  v.  Hood, 

403 

fi24  Husband  suing  for  the  wife's 
property,  must  make  a  settle- 
mept.  If  he  is  out  of  the  juris- 
diction, or  otherwise,  leaves 
his  wife  unprovided  for,  the 
Court  will  order  payment  of 
the  interest  to  the  wife,  till 
he  returns  and  maintains  her 
properly.  Sleech  v.  Thoring- 
ton.  437 

22.  The  Court  refused  to  let  the 
whole  of  a  wife's  fortune  be 
paid  to  her  husband,  although 
she  was  present  in  Court,  and 
consented  tQ  it.  Ex  parte 
Higham.  441 

23.  Though  a  settlement  be 
made  on  a  wife  before  mar- 
riage, if  a  great  accession  of 
fortune  happen  to  th^  wife  af- 
terwardsj  the  Coi^rt  will  direct 

a  further 
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a  further  settlement  oat  of  it^ 
if  it  once  obtain  jurisdiction. 
Tomkynt  v.  Ladbroke. 

Page  444 

524.  A  wife  barred  of  all  claim  as 
id  her  separate  estate  by  her 
own  acts,  in  concurrence  with 
the  trustee  and  her  husband  in 
his  life-time,  and  by  her  affirm- 
ance afterwards.  PawUt  v. 
Delavd.  459 

«5.  The  Court  refused  to  pay  a 
wife's  money  to  her  husband, 
though  she  consented  in  Court, 
and  had  no  children;  propo- 
tah  having  been  formerly  made 
to  settle  an  equivalent  in  strict 
settlement,  but  which  the  par- 
ties wished  to  abandon.  Ex 
parte  Gardner.  460 

«6.  As  to  the  wife's  choses  in  ac- 
tion, not  reduced  into  posses- 
sion.    Garforth  v,  Bradley. 

4S9,  461 

BASTARD. 

Question,  as  to.  whether  a  bas- 
tard could  take  under  the  de- 
npmination  in  a  will,  of  **  el- 
dest son/^  by  way  descriptionis 
persona,  the  testatrix  know- 
ing of  his  existence,. and  be-  I 
lieving  that  there  was  no  law- 
ful issue.    Baker  v.  Baker. 

337 

BONDS. 

See  also  Post  Obit  Bonds. 
1.  Bond  e»  turpi  causd,  decreed 


to  be  delivered  up.  Robinson 
V.  Gee.  Page  139 

2.  As  to  the  antient  and  esta- 
blished jurisdiction  of  Courts 
of  Equity  on  lost  bonds  ;  and 
the  modem  asmmecl  jurisdiction 
of  the  Courts  of  Law  in  such 
instances,  without  profert. 
Walmsley  v.  Child.  171.  See 
also  Whitjield  y.  Fawcet.  180. 
Glynn  V.  B.^f  England.  £81. 
Askew  v»  Poulterers*  Company. 

€99 

3.  Assignment  of  Bond  to  co* 

obligor,  who  pays  it,  is  of  no 
use ;  since  even  the  principal 
may  plead  payment  to  an  ac- 
tion in  the  name  of  the  obli- 
gee. Action,  however,  lies  on 
the  case,  and  perhaps  indebi- 
tatus assumpsit  Wfiffington.  v. 
Sparks.  440 


c. 

CASE  FOR  A  COURT  OF 

LAW. 

■  • 

Where  an  estate^  subject  to  a 
question  of  law,  is  of  small 
value  [and  a  Court  of  Equity 
does  not  think  proper  to  de- 
cide  it],  the  Court  will  direct 
a  case  to  be  argued  and  heaid 
before  two  Judges  at  Cham- 
bers, instead  of  being  set  down 

in 
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la  the  modal  paper  oF  the  Court 
at  Law.     R^n  t.  Fattier. 

Page35<l,  35^ 

CHARGE. 

Se€  also  EZOKERATIUN. 

1,  ilacumbraaces  of  an  ancestor 
not  a  primary  cbarge^on  the 
son's  penond  estate,  although 
the  latter  had  entered  into 
a  covenant  to  pay  them. 
Leman  v.  Newnham.  40 

8.  Under  aVevise  that  all  testa- 
toi'B  fdebts  "  thould  }be  firtt 
paid  and  latitfed,"  Held 
that  a  cnstomary  estate  but- 
tendered  in  trast  for  several 
perflODB,  and  for  the  use  of 
tDch  as  the  testator  should  ap- 
point,'was  subject  to  the  tes- 
tator's debts  ;  the  first  dis- 
position running  over  all. 

S   Earl  of  Godofphin  v.  Pameck. 
SGI 

3.  Charge  by  will  of  the  whole 
real  estate  in  aidfof  personal 
for  debts  and  legacies,  not  res- 
trained by  the  subsequeot  de- 
vise of  a  particular  part  for 
that  purpose,  without  nega- 
tive words.  EHittoa  v.  Airey. 
439 

CHARITIES. 

See  also  Morthain. 
].  Thongh  an  information  rela* 
tive  to  a  charitable  nse  will  not 


be  dismissed  on  any  formal 
grotmds,  where  a  clear  right 
is  to  be  settled,  it  will  yet  be 
dismissed  with  costs,  if  no 
charitable  funds  in  questioDf 
and  oo  distinct  ground  made 
ont  in  the  proof  for  the  Court's 
intetfercQCe.  Attorney  Gene- 
ral V.  Parker.  Page  36 
S.  Though  an  information  rela- 
tive to  a  charity,  where  the 
mbfKt  iijit,  and  the  Court  has 
proptr  juriiAction,  will  not  be 
dismissed  because  it  prays 
wroHg  relief,  Ecc.  it  is  otherwise 
in  many  cases  where  the  Court 
may  not  think  proper  to  inter- 
pose ;  and  an  information  will 
always  be  dismissed  with  costs, 
if  the  Court  has  not  properly 
full  jurisdiction,  as  io  founda- 
tions under  a  charter,  &c. 
Attorney  General  v.  Smart.  33. 
See  also  pi.  9  and  p.  374 

As  to  Uie  late  Act  for  the 
regulation  of  charities  on  pe- 
tition only,  see  p.  53. 

No  precise  words  requisite 
toconstitutc  a  visitor.     59, 60 

3.  The  nomination  of  a  master 
to  a  charity  school,  not  subject 
in  the  general  rules  of  lapse, 
a$  in  caies  of  pretentatiom  to 
livingt.  Attorney-General  v. 
Wyclife.  61 

4.  As  to  where  the  Courts  have 
favoured  valid  beqnests  and 
donations  for  charitable  pur- 
poses.     122  [mispaged  228] 

2  L  5.  Void 
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5.  Void  devise  under  the  Mort- 
main Acts.  Dutour  y.  Jfo/- 
teujt.  Page  165 

6.  Disnsage  held  evidence  of 
abandonment  by  consent y  a^  to 
part  of  a  constitution,  ijbhich 
arose  from  consent.  Attorney* 
General  v.  Scott.  ,    194 

7-  Devise  of  a  house  to  a  college, 
not  for  academical  of  collegiate 
purposes,  but  merely  to  make 
it  unalienable,  held  void.  At- 
iometf 'General  y.  WhortDood. 

Hights  of  tbe  Crown  to  di- 
rect the  use  of  a  charity  con- 
trary to  la^;  or  whete  the 
purposes  expressed  are  too 
general  and  indefinite.        247 

8.  Assets  not  marshalled  in  sup- 
port of  a  devise  contrary  to 
jaw,  as  a  gift  to  a  charity. 

Money  directed  to  be  laid 
out  in  lands  for  such  an  ille- 
gal purpose^  shall  not  be  laid 
out  for  the  heir,  but  the  trust 
is  void  altogether. 

As  to  the  testatrix's  real  es- 
tate, which  was  devised  to  be 
sold,  partly,  for  such  pur- 
poses, the  heir  Was  declared 
entitled  to  the  surplus  pro- 
ceeds.   Mogg  v.  Hodges.    284 

9.  A  free  schoo]  founded  by  char- 
ter, with  proper  powers,  must 
be  regulated  in  the  first  in- 
stance by  the  charter,  not  by 
appHcation  to  a  Court  of 
Equity. 


No  formal  words  necessary 
for  the  appointment  of  a  vbi- 
tor,  but  the  visitorial  power 
not  to  be  extended. 

The  rule  that  an  informa- 
tion for  a  chttrity  is  not  to  be 
dismissed,  if  the  party  has  fail- 
ed to  pray  the  proper  relief, 
holds  .only  in  those  cases  whi^Q 
the  Court  thinks  proper  for 
its  interference  at  all,  and  the 
information  here  being  im- 
proper, was  dismissed  with 
costs.  Attorney 'General  v. 
Middleton.  Page  374 

10.  Lord  Hardwick^s  opinion  in 
the  laiter  part  of  the  Judg- 
ment, has  been  over-ruled, 
and  the  term  "  erecting,''  as 
applied  to  charities,  is  now 
held  to  mean  the  substantial 
part  of  the  gift,  not  the  iHurt 
building  of  any  tenemefats. 
Attorney-General  v.  Bowles. 

4€6 

11.  Where  trustees  of  a  Charity 
have  discretionary  powers,  the 
Court  will  not  interpose  libless 
they  act  corruptly.— Though 
it  may  not  chuse  to  interpose, 
it  does  not  follow  that  an  in- 
formation, seeking  the  Court's 
interference,willbe  dismissed; 
since  it  may  be  serviceable  to 
maintain  a  controul  over 
them. 

Where  there  is,  in  point  cf 
substance,  a  visitor,  it  excludes 
the  general  interference  of  the 

Court, 
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Courts  either  by  commission 
within  the  43  Eliz.  or  its  ordi- 
nary jurisdiction.  Attorney 
General  v.  Governor  of  Har- 
TOW  School.  Page  429 


CHATTEL. 
Entail  of 


See  EffTATE  TAIL. 


CHOSE  IN  ACTION. 

See  also  Baron  and  Fbmb. 

].  Wife,  surviving  her  husband^ 
bound  by  his  covenant  as  to  a 
Chose  in  Action,  which  be- 
came a  vested  interest  in  his 
life^time ;  and  which  he  there- 
fore might  have  disposed  of. 
Bush  V.  Dalway.  20 

S.  Neither  Choses  in  Action,  or 
securities  for  money,  pass  un- 
der a  bequest  of  '^  goods  and 
chattels  y  Chapman  v.  Hart. 

146 


CLERK  IN  COURT  AND 
SIX  CLERKS. 

1,  Voluntary  release  by  a  party  to 
his  adversary  not  to  defeat  the 
Clerk  in  Court  of  his  lien  for 
costs.  If  the  suit  had  ended 
on  a  bon&  fide  compromise  for 
a     reasonable    consideration 


paid,    it    would    have    been 
otherwise.  Anonymous. 

Page  275 
8.  As  to  rights  and  remedies  of 
Six  Clerks  and  Clerks  in 
Court,  for  their  fees;  their 
lien  on  papers,  8ic.  Whether 
Six  Clerk  can  stop  proceed- 
ings until  paid  his  fees,  which 
had  been  paid  to  the  Clerk  in 
Court  of  his  division,  who  had 
absconded.     Taylor  v*  Lewis. 

307 


I 


CODICIL. 

ifeealso  Revocation,  &c. 
See  Fuller  v.  Hooper.  352 


CONDITION. 

1.  A  person  having  power  to 
appoint  4000/.  to  amy  of  her 
kin,  and  for  want  of  appoint, 
ment,  to  go  according  to  the 
statute,  appointed  it  to  her 
nephew,  ^^upon  condition**  that 
he  paid  his  mother  (one  of  the 
next  of  kin)  an  annuity. 
Though  the  nephew  died  in 
her  lifetime,  whereby  the  ap- 
pointment, as  to  him,  became 
void,  his  mother  held  entitled 
to  her  annuitv*  Oke  v.  Heath. 

84 

An  ulterior  appointment  to 

a  niece  of  all  the  rents  Sfc.   of 

8  L  2  what 
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what  ike  had  power  to  dispose  of, 
held  to  pass  the  residue  of 
the  above  sum  which  had  thus 
lapsed.  Page  84 

2.  Gift  on  condition  to  marry 
with  consent,  where  good,  and 
where  only  in  terrorem.  Ber' 
keley  v.  Ryder.  424 

3.  Provision  by  a  brother  in  fa- 
vour of  sisters,  otherwbe  un- 
provided for,  "  upon  their 
marrying  with  consent,*'  con- 
strued as  if  made  by  a  father. — 
such  a  provision,  aliter^  if 
fnade  by  a  mere  stranger-    ibid. 


CONDITIONAL  LIMITA- 
TION. 

Devisee  on  condition  that  the  land 
should  go  over  to  another  if  he 
did  not  give  a  release  in  three 
months  after  the  testator's 
death,  dying  in  the  testator's 
life-time,  thedevisee  over  shall 
take  instead  of  the  heir  at  law ; 
this  being  a  conditional  limi- 
tation, and  not  a  strict  condi- 
tion.    Avelyn  v.  Ward.    195 


CONFIRMATION. 

Sale  of  a  seaman's  prize  money, 
and  subsequent  agreement  in 


confirmation  of  it,  set  aside. 
Taylour  v.  Rochfort.  Page  365 


CONSENT. 

Decree  by  consent  refused  to  be 

set  aside,    Harrison  v.  Rum- 

sey.  413 

Vide  contra,  however,  But* 

terfield  y.  Butterfield.  83 


CONSIDERATION. 

]•  A  good  and  valuable  consi- 
deration in  settlements.  See. 
will  run  through  all  the  limita- 
tions m  yiivour  of  the  remotest 
remainder^meh.  Stephens  v. 
Trueman.  54 

2.  The  consideration,  as  between 
the  immediate  parties  to  mar- 
riage settlements,  will  pervade 
all  the  limitations  for  the  bene- 
fit  of  the  remotest,  and  for 
those,  in  respect  of  whom,  the 
debt  would  otherwise  have  been 
voluntary.    Jthell  v.  Beane. 

119 

3.  Settlement  after  marriage,  if 
a  portion  paid,  is  on  good 
consideration,  and  equal  to  one 
made  before  marriage.  Ramh 
den  V.  HyUon.  369 


CONSTRUCTION. 
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CONSTRUCTION. 

1.  Of  will  as  to  real  estate,  made 
byrefereoce  to  directions  cod- 
ceroing  the  personalty.  Hawes 
V.  Hawet.  Page  15 

ft.  "  Or,"  Substituted  for  *'  and," 
to  eifect  the  plua  iateat.     20 

3.  A  sale  directed  in  favour  of 
creditors,  on  a  devise  of  "  rents 
andprofitt"  tUone,  and  although 
coDtrary  to  the  testator's  iu- 
teotion  :  held  otherwise  at  to 
legatees,  uader  the  same  iustru- 
ment.     Bainet  v.  Dixon.      35 

As  to  the  natural  and  prima- 
r^meaaing  of  such  directions, 
peru. 

Fitje  Page  35,  &c. 

4.  ConstructioD  of  a  trust  as  to 
surplus  rents  :  held  these  were 
not  included  under  the  term 
•*  Portion."     Vane  v.  fane. 

45 

5.  The  word  "  Relations,"  gene- 
rally speaking,  does  not  in- 
clude those  by  affinity.  A  wife, 
therefore  does  not  answer  each 
a  description  in  the  ordi- 
nary sense.  See  Daviet  v. 
Baily.  68,64 

6.  Bequest  by  an  East  India 
Captain  of  "  all  .  household 
furniture,  linen>  plate,  and  ap- 
parel," includes  only  what  is 
for  domestic  use,  and  not  any 
articles  for  trade  or  merchan- 
dize.   Le  Farant  v.  Spencer. 


7.  Medals,  when  to  pass  by  a  be- 
quest of  money  8ic.    Page  70 

Conatmction  as  to  the  words' 
"  or''  and  '*  and."  ibid. 

8.  The  word  *'  Grant"  doea  not 
amount  to  an  entire  warranty 
in  Etyaity ;  nor  always  at  law, 
as  where  particular  covenants 
areinserted.   Clarke  s .  Samson. 

71 

9.  Construction  of  Deed — grand- 
children and  great  grand- 
children included  by  the  term 
"  iuue ;"  and  the  word  "  chil- 
dren," following  it,  explained 
as  meaning  "  issue"^ikewise. 
Wifth  V.  Blaekman.  113 

10.  ^fter  born  children  included 
in  a  devise  to  A's  chiVdren" 
Goodwyn  T.  Goodwyn.      123 

[mUpaged  223] 
What  passes  by  the   term 
"  Estates"  either  alone,  or  with 
the  addiUon  of  other  words. 

ibid. 

1 1.  Bequest  "  to  sach  of  nearest 
relations"  as  A.  should  think 
poor,  and  "  objects  of  charity," 
confined  to  those  within  the 
statute  of  Distributions,  under 
A's  advice.  Goodinge  v .  Good- 
inge.  1*8 

12.  Constructionof  will— Interest 
of  legacy /foffl  the  death  of  the 
testator  on  the  manifest  intent 
as  to  maintenance.  Beckfordv* 
Tobin.  161 

13.  Devise  of  real  and  personal 
estate  in  trust  for  the  nearest 

relation 
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relation  "  of  the  Pyou:'  The 
latter  held  to  be  *'  nomen  col- 
lectivum,*'  and  descriptive  of 
that  particular  stocky  and  that 
this  mixed  fund  should  not  go 
to  the  heir  at  law  of  that  name. 
A  change  of  the  name  of  Pjot, 
bj  marriage,  held  not  to  ex- 
clude- Pyoi  V.  Pyoi.  Page  169 

14.  Second  born  son  may  take 
under  a  limitation  ^'  to  the  first 
Sony*  he  being  so  at  the  time. 
Lomax  v.  Holmden.  160 

15.  Demise  of  ^' all  lands  and  tene- 
ments in  or  near  F^  by  a  will 
attested  iy  only  two  witnesses, 
where  the  testator  had  freehold, 
will  not  pass  leasehold.  It 
^ould  have  been  otherwise  if  he 
had  only  had  leaseholds.  Chap- 
man V.  Hart.  146 

16.  Power  of  appointment,  by  a 
father  not  well  executed  ac- 
cording to  a  reasonable  con- 
struction of  the  recital  of  the 
deed  which  created  the  power. 
Burleigh  v.  Pearson.  151 

*^  Jnd"  comtrmd  ««or.'' 

151 

17.  ''Or''   construed  ''and:' 

18.  Courts  ofLaw^nd  of  Equity 
will  equally  transpose  wonis 
in  instruments  to  make  the  f 
limitations  intelligible,  and  at- 
tain the  party's  clear  intent; 
but  never  to  defeat  the  interests 
given,  dr  let  in  more  than  ex- 
pressed*  £g4 

19.  Younger  son  becoming  an 


eldest,  entitled  to  take  60  no- 
mine. 

Devise  of  house  and  appur- 
tenances to  wife  during  widow- 
hood ;  but  that  the  eldest  son 
when  21,  or  married,  might 
have  it,  on  notice. — ^The  wife 
having  married  after  the  death 
of  a;  former  eldest  son  unmar- 
ried, and  during  the  minority^ 
8cc.  of  the  existing  eldest  son ; 
it  was  declared  that  he  would 
be  entitled  to  the  enjoyment 
on  attaining  21,  or  marriage, 
upon  giving  notice.  The  in- 
tervening interest  in  the  premi-* 
ses  and  appurtenances,  being 
undisposed  of,  held  to  fall  into 
the  residue  of  the  real  and  per* 
sonal  estates  respectively. 
Dukeqf  Bridgeuoatery.  Eger* 
ton.  Page  315 

20.  An  express  estate  for  life  not 
enlarged  by  implication,  %m* 
less  necessary ;  as  to  preserve 
the  clear  intent  for  a  line  in 
succession.  The  words  '^  dy- 
ing without  issue^**  cotistnied 
in  respect  of  personal  estate^ 
in  the  popular  sense  ;  so  as  to 
preserve  the  limitations  over< 
Vaughan  v.  Farrer.   341,  842 

21.  Repugnant  words  in  a  wiD 
may  be  rejected  or  transposed. 
In  this  case  the  Court  Kjected 
a  repugnancy  by  interlineation. 
Bequest  of  the  use  and  enjoy- 
ment ''  of  every  thing  elseatmy 
hotae:'  means  such  things  as 

are 
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are  proper  to  go  with  the  house 
as  heir-looms,  viz.  fixtures  and 
ornaments,  not  watches,  &c. 
.  &c.  JEstate  for  life  in  lands, 
.  by  iinplication,  rebutted  by 
the  party  having  a  bequest  for 
life  tVi  a  particular  part  of  th€m, 
and  by  testator  desiring  she 
should  not  be  turned  out. 
Boon  v.  Cornforth.    Page  364 

22.  A  general  release  with  a  par- 
ticular consideration  recited, 
will  be  construed  according  to 
the  particular  recital.  Rams- 
den  V.  Hylton.  369,  370 

23.  Wills  construed  to  charge 
real  estates  by  implication  for 
the  benefit  of  creditors  :  such 
implication,  however,  n^ay  af- 
terwards be  destroyed,  Tho- 
mas V.  BritneU.  372 

24.  After  a  bequest  before  the 

Mortmain  Act  of  50Z.  charged 
on  land  to  P.  J.  the  minister  of 

a  jBaptist  meeting-house*  cer- 
tain other  premises  were  de- 
vised away,  charged  with  sm 
annpity  of  10/.  *'/p  th$  n^inis" 
ter  belonging  to  that  meeting- 
house;**  this  held  a  vali4  chari- 
table bequest  for  the  mini^t^rs 
in  succession,  and  not  porsoqal 
to  P.  J.  Attorney  General  v. 
Cook.  363 

25.  Covenant  in  marriage  articles 
that  lands  were  of  a  certain 
value,  which  they  were  not : 
husband  by  will  "  confirms  the 
articles,  €md  also  gives  his  wife 
a|l  his  lands  in  A.  B.  for  life/' 
Held  not  to  be  a  question  of 


satisfaction,  or  part  perform- 
ance, but  of  constrqction ;  and* 
th(it  the  wife  was  entitled  to 
both  ipt^rcsts  under  the  ibtent 
thus  collected.  Further  cove- 
nant from  the  husband,  "  inas- 
much as  he  was  to  be  absolute- 
ly entitled  to  all  the  wife's  per- 
sonal estate,"  to  settle  "  in  res- 
pect of  any  sum  that  might 
come  to  her  afterw?ur<l8  after 
the  rfite  of  lOOi.  per  annum  on 
her  for  life,  fpr  every  IQOOl. ; 
4nd|  upon  certain  contingen- 
cies, that  she  shoul4  he  paid 
bj^k  a  moity  of  all  that  he 
should  receive  b^  h^r  portion.'' 
The  hv^band  obtained  a  De- 
cree for  400/-  of  the  wife's  mo- 
ney, but  did  not  receive  it :  held, 
she  was  entitled  to  a  settle- 
ment aqcording  to  that  propor- 
tion; and  the  contingencies 
having  happened,  to  the  moiety 
likewise  of  all  si^ms  received, 
including  the  400^  fiince  the 
)iiisband  Plight  have  received  it. 
Prime  v.  Stebbiffg.     390,  391 

86.  Annuity  by  will  to  a  wife, 
otherwise  unprovided  for ;  and 
9Ufn8  for  children's  mainte- 
nance. On  a  deficiency  of  as- 
sets ;  held,  on  the  intention  of 
the  testator,  that  they  9hould 
not  abate  in  proportion  with 
the  general  legacies.  Lewin  v. 
Lewin.  •  392 

27.  Arrears  of  annuity  held  to 
pass  under  a  bequest  of  *'  all 
arrears  of  rent  ana  interest  due." 

China 
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China  held  to  pass  under  a  I 
bequest  of  ** furniture.^*  Siarc 
tea  contr&.     Hele  v.  Gilbert. 

Page 397,  398 
28«  Devise  of  real  and  personal 
estate  to  the  first  son  of  A*, 
when  he  shall  attain  21,  with 
a  direction  for  his  proper 
maintenance  and  education. 
A.  having  no  son  at  the  time 
of  the  will,  the  testator's  death, 
or  the  decree;  held  that  the 
profits  of  the  personal  estate 
should  accumulate;  that  as 
to  the  real  estate,  it  was  a  good 
executory  devise,  but  that  the 
profits  thereof  descended  to 
to  the  heir  until  a  son  should 
be  bom,  when  they  should  be 
applied  to  his  maintenance, 
&c. 

Devise  of  all  real  and  per- 
sonal estate  **  in  trust*'  by 
'*  B.  C.  D/'  8cc.  must  be  con- 
strued by  the  subsequent  acts 
to  be  done  by  them^  and 
amounted  here  to  a  devise 
''  to  '*  them.  Bullock  v.  Stonet. 

419 

29«  Bequest  to  **  near  relations '* 

mean  those  within  the  statute 

of  distribution.     Whithorn  v. 

Harrii.  429 

30.  Bequest  ''  to  the  two  ser- 
vants'' that  should  live  with 
the  testatrix  at  her  death :  she 
had  three  at  that  time,  and  all 
of  them  entitled.  Sleech  v. 
Tharington.  437 


CONTEMPT. 

Publisher  of  advertisements  as 
to  proceedings  in  Court  com- 
mitted for  a  contempt,  but  dis- 
charged on  his  submission  and 
full  disclosure.    Anonymous. 

Page  418 

CONTINGENCY. 

1.  Bequest  of  a  contingent  inte- 
rest in  personalty  void,  where 
the  preceding  gift  never  vest- 
ed, owing  to  a  lapse.  MUler 
V.  Faure.  64 

2.  The  Court  will  not  direct 
money  to  be  paid  to  a  party 
entitled  in  remainder,  upon  the 
improbability  of  an  interme- 
diate events  if  such  event  be  pos- 
sible,    Kirby  v.  Clayton.    361 


CONTINGENT  ESTATE. 

An  estate  being  devised  to  R. 
'^  or  his  heir,**  on  a  contingent, 
and  R.  having  conveyed  all 
his  right,  title,  &c.  btfore  the 
contingency  happened,  and  then 
died,  his  heir  has  no  claim. 
Wright  V.  Wright.  19« 

CONTINGENT  REMAIN- 
DER. 

See  also  Remainder. 
1.   Contingent  remainder  upon 
I  an 
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an  executory  devise*   Hopkins 
V.Hopkins.  Page  145 

2.  Qaestions  as  to  legal  and 
equitable  recoveries,  and  trus- 
tees to  preserve  contingent 
remainders.  £.  Portsmouth  v. 
Lord  Effingham.  201 


CONTRACT. 

See  also  AorbemIknt. 

1.  Though  specific  performance 
of  a  contract  might  have  been 
decreed  against  original  par- 
ties holding  as  tenants  in  com- 
mon ;  yet  where  an  alteration 
prevented  a  decree  as  to  one 
moiety,  the  Court  would  not 
direct  a  performance  as  to  the 
other,  the  contract  being  en- 
tire, and  an  execution  of  half 
of  it  inadequate  to  its  prime 
object.  Aitomey^General  v« 
Day.  Idl 

£•  If  a  tenant  in  tail  persists  in 
refusing  to  execute  his  con- 
tract for  sale^  &c.  and  dies, 
the  Court  will  not  decree  the 
succeeding  tenant  in  tail  to 
fulfil  it ;  such  a  one  taking 
paramount  m  Attorney  General 
y.  Day.  121 


CONTRIBUTION. 

See  also  Apportionment,  Ex- 
oneration, &c. 
As  to  contribution  and  appor- 


tionment towards  renewals  of 
leases.     See  Verney  v.  Verney. 

Page  199,200 


CONVERSION. 

See  Personal  Estate,  Heir, 
8cc. 

1.  Conversion  of  real  estate  into 
personal.    Durour  v.  Motteux. 

165 

2.  Devise  of  real  and  personal 
estate  in  trust  for  the  nearest 
relation  '^  of  the  Pyois."*  The 
latter  held  to  be  ^'  ndmet^  coU 
lectivum,**  and  descriptive  of 
that  particular  stock,  and  thai 
this  mixed  fund  should  not  go 
to  the 'heir  at  law  uf  that  name, 
A  change  of  the  name  of  Pyot 
by  marriage,  held  not  to  ex- 
clude.   Pyot  v.  Pyot.  169 


CONVEYANCE,  VOLUN- 
TARY. 

1.  A  voluntary  conveyance,  by 
one,  lately  come  of  age,  to  an 
agent  of  a  reversion  of  no  great 
value,  for  a  nominal  consider- 
ation of  180/.  and  containing 
covenants,  as  in  the  case  of  a 
purchase;  not  absolutely  re- 
scinded, as  not  being  a  case  of 
fraud;  but  the  transaction 
modified  by  Decree,  that  the 
agent  should  release  the  cove- 
nant 
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oaots  at  bUowD  expence,  and 
recite  tbe  ioipropricty  of  them 
as  referable  to  a  gifl.  \Sed 
quare.']     Cray  v.  ManJUld. 

Page  178 
2.   See   titlei   Cbiditoks,   and 
PuRCHAsEBs   ;       and     Lord 
Tovanthead  v.  Windham. 

254,  255,  &.C. 

COPYHOLDS. 

$ee  also  Surrender,  &c. 

\.  Wife  bftrred  oi pee-hench,  bjr 
settlement  under  agreeniQnt 
ttefore  marriage,  to  accept  it 
id  lieu  of  dower, '  or  tHrdi. 
WtUker  v.  Walker.  43 

S'  Surrender  supplied  in  favour 
of  yonuger  children.  Banks 
T.  tienthire.  48 

3*  Trtut  of  a  copyhold  devise- 
able  without  a  surrender,  ^llen 
■».  Poultan.  78 

^g  to  another  copyhold,  of 
which  the  testator  had  the  le- 
galeatRte,  fhe  beir  ppt  to  bis 
election.  ibid. 

4.  Devise  of  all  testator's  "  reaP' 
and  peraoaal  estate  "  subject 
lo  debtij'  (here  being  so  free- 
^H  latidiy  a^ects  copyholds, 
(tit  the  benefit  pf  tbecrecUtgrs. 
If  there  hpd  been  fr«hold,  it 
woutd  iMtve  been  oth«rn1ee. 
JtkeUv.  Beam.  lig 
Seeeiso  Coodmyn  v,GoadvffH. 

l«a  [mi»paged  Sa2] 

5.  Devise  lo  a  Charily,  be/ore 
iht  uvmt  of  Hortmaitt,  of 


copyholds  UMturrender^,  held 
good.  Attorney  General  t. 
Andrews.  Page  121 

Copyholds  pass  by  b  will, 
without  any  witness.  itud. 

6.  Devise  of  "  ali  measuaget, 
lands,  ^c." .  will  pass  copy- 
holds, where  the  introductory 
words,  &c.  shew  the  testator's 
meaning  to  dispose  of  all  his 
estate.  Gaodwyn  v.  Goodwyn, 
122  [mispaged  2fle] 

7>  A  pervon  tajdng  a  ben^  in 
real  or  personal  estate  under  a 
will  must  abide  by  it  in  ttUo. 
Tborefore  aa  ansurrendered 
copyhold  was  decreed  to  pass. 
L'ooies  V.  HtUitr.  133 

t.  A  «uiTsnder  of  oopybplds  will 
not  be  supplied  in  favour  of  a 
'  wife  or  child,  under  a  merely 
presumable  intention  to  de- 
Visp  it.     CAapmma  v.  Hart. 

146 

9.  As  to  trusts  of  copyholds  pas- 
sing without  ^  sorrender.   ei5 

.10.  A  defect  of  a  6un«nd«r  of 
copyholds,  &c.  is  supplied  in 
favour  of  a  widow,  <^ildren, 
Eu:.  without  any  statement 
that  tbey  are  unprovided  for; 
btUilii  aot  ttipplUd  infavwir 

■    9f  grand'children. 

It  'is  supplied  in  favour  of 
creditors,  where  no  other  real 
estate,  under  a  general  devise, 
after  a  direction  tp  pay  debts. 
Tudor  V.  Anson.  442 

11.  Entail  of  copyholds  barred 
by 
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by  a  mere  sarrender  to  the  use 
of  a  will,  &c.  where  no  peculiar 
custom,  Bhewing  the  necessity 
of  barring  by  recovery. 

To  shew  a  customary  estate 
tail  it  is  necessary  to  shew  re- 
mainders,  or  such  long  enjoy- 
ment according  to  the  Iimita- 
tion,  as  io  exclude  the  supposi- 
tion of  a  conditional  fee.  Moore 
y.  Moore.  Page  445,  446 

12.  A  copyholder  contracts,  for 
valuable  consideration,  to  sell 
his  copyhold  lands  to  his  son, 
but  dies  before  an  actual  sur- 
render; the  son  held  entitled 
to  have  the  agreement  fulfilled, 
and  to  a  surrender  from  the 
widow  of  her  free-bench.  Hin- 
ton  v»  Hinton.  454 

Id.  As  to  a  surrender  of  a  copy- 
hold estate  by  feme  covert, 
with  her  husband's  privity  and 
consent,  but  without  his  hav- 
ing actually  joined  in  the  act. 
Ti^lor  V.  Philips.  «72 

14.  Testator  seized  of  freehold, 
and  of  copyhold  estates  tmwr- 
rendered,  ''  gives  all  the  rest, 
&c.  of  his  estate,  real  and  per^ 
sonalf  to  his  wife^  her  heirs,'' 
&€•  Held  clearly,  that  the 
copyholds  thus  unsurrendered 
did  not  pass  in  Equity,  there 
being  nothing  to  designate 
such  express  intention  ;  and 
sufficient  to  answer  the  words 
used  of ''  re4d  estate  "  without 
them.      It  would  have  been 


otherwise  in  this  case^  if  tes-^ 
tator  had  not  had  any  freehold 
estate,  or  having  both,  bad 
expressly  devised  both,   even 
although  the   copyhold    was 
unsurrendered.  In  cases  where 
copyholds    are    clearly  meant 
to  pass,  but  are  unsurrender- 
ed, the  want  of  such  surren- 
der supplied    only    in    three 
cases,  viz.  for  the  benefit  of  a 
wife,  children,  and  creditors« 
Distinction  between  the  sup- 
ply of  a  surrender  in  favour  of 
wiifeor  children,,  and  creditors. 
Byas.Y.  Byas.  Page  S33 

15.  Under  a  devise  that  all  the 
testator's  debta  should  be  first 
paid  and  satisfied.  Held  that 
a  customary  estate  surrender, 
ed  in  trust  for  several  persons, 
and  for  the  use  of  such  as  the 
testiator  should  appoint,  was 
subject  to  the  testator's  debts, 
the  first  disposition  running 
over  alL  Earl  Godolphin  v. 
Fenneck.  361 

16*  Particular  customs  of  a  ma- 
nor as  to  mortgages.  Equity 
of  redemption  will  follow  the 
custom  attaching  on  the  legal 
estate. 

Not  absolutely  determined^ 
wheth^  trust  estates  or  equi« 
ties  of  redemption  in  copy- 
holds escheat  to  the  lord.  Faw* 
est  v.  Lowther.  368 

17.   Quere,  whether  a  trustee  or 
bis  heir  can  «lai(B  admittance 

to 
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Co  copyholds,  or  hold  for  his 
own  benefit,  where  the  cestuy 
qu'a  trust  has  died  without 
heirs. 

It  is  a  question  whether 
trust  estates  in  copyholds  et- 
cheat  to  the  Lord  in  such  a 
case?  If  they  do,  and  the 
trustee  has  been  admitted,  it 
seems  he  would  be  considered 
as  holding  for  the  benefit  of 
ihe  Lord;  and  decree  to  sur- 
render. 

If  they  do  not  escheat,  the 
question  is,  who  is  entitled  to 
the  beneficial  interest. 

Page  368,  369 

It  has  been  Maid,  a  Court  of 
Equity  would  decree  such  an 
estate  to  be  sold  for  the  bene- 
fit of  the  next  of  kin ;  but  that 
seenu  very  doubtful.  349 

Quere,  therefore,  whether, 
in  such  a  case,  the  Lord  could 
refuse  the  trustee  admittance, 
and  if  compellable  by  law  to 
admit  him,  whether  he  would 
not  be  entitled  to  the  assist- 
ance of  a  Court  of  Equity? 

ibid. 

COSTS. 

1.  Book  kept  at  the  Six  Clerks* 
Office,  for  entry  of  bills,  which 
have  not  been  filed,  but  on 
which  process  has  issued,  for 
the  benefit  of  Defendants,  who 
may  '*  prefer  costs/*  after  their 
appearance  in  such  a  suit.  42 


9.  Costs  paid  to  a  disinherited 
heir,  where  raising  a  fair  ques- 
tion, and  avoiding  aseless  ex- 
pence.     Stephens  v.  Trueman. 

Page  54 

3.  If  redemption  of  mortgage 
be  resisted  when  it  shoald  not, 
mortgagee  will  be  ordered  to 
pay  costs.    Baker  v.  fVind. 

90 
Whether  costs  should  be 
given  to  ParticepsCriminis  who 
succeeds  in  setting  aside  an 
instrument  on  the  grounds  of 
public  policy,  query  ;  and  see 
Debenham  v.  Ox.  141 

Where  the  question  of 
mortgage  or  absolute  convey- 
ance had  been  decided  against 
the  mortgagee  in  an  issue,  he 
was  on  motion  directed  to  pay 
the  costs  forthwith,  and  not 
allowed  to  set  them  off  in  ac- 
count. 90 

4.  Right  to  principal  and  inte- 
rest generally  carries  costs.  A 
tender  must  be  very  express 
and  formal  to  prevent  costs  in 
such  a  case.  Gammon  v. 
Stone.  1 70 

5.  Costs  are  refunded  upon  the 
reversal  of  an  order,  which  had 
allowed  a  demurrer*  Oates  v. 
Chapman.  252, 302 

6.  Voluntary  release  by  a  party 
to  his  adversary,  not  to  defeat 
the  Clerk  in  Court  of  his  lien 
for  costs.  If  tlie  suit  had  end- 
ed on  a  bond  fide  compromise 
for  a  reasonable  consideration 

paid. 


Index  of  the  PHncipal  Matters. 


525 


paid,  it  would  have  been  other- 
wise.   Anonymous.    Page  275 

7«  In  passing  accounts  of  a  lu- 
natic's estate,  notice  should  be 
given  to  the  parties  next  en- 
titled;, but  they  are  not  alloW' 
ed  any  costs.   Ex  parte  Wright. 

275 

8.  The  next  friend  of  an  infant 
allowed  costs,  though  the  bill 
had  been  dismissed ;  the  Mas- 
ter  having  previously  reported 
the  suit  for  the  infantas  benefit. 
Taner  v.  Ivie.  407 

Sed  vide  ibidem. 

9'  Revivor  is  allowed  for  costs 
taxedk  They  die  with  the 
party  unless  taxed ;  and  even 
where  taxed  in  the  life-time  of 
such  party,  and  the  person 
who  is  to  pay  them  is  in  pri- 
son^ he  will  be  discharged,  un- 
less there  be  a  revivor  in  a 
reasonable  time.  White  v. 
Hayward.  .    406 

10.  Though  the  strict  rule  be 
not  to  allow  revivor,  merely 
for  costs  which  have  not  been 
taxed,  the  Court  leans  against 
enforcing  it,  if  there  be  any 
thing  in  the  Decree  yet  re- 
maining to  be  performed. 
Johnson  v.  Peck.  407 
See  also  pi.  Id. 

11.  The  antient  sum  of  40/.  as 
the  amount  in  which  security 
must  be  given  to  answer  costs 
on  the  Plaintiff's  residing 
abroad,  is  not  inci'eased  under 
adverse  motion,  on  4imf  special 


circumstances.  If,  however, 
such  a  Plaintiff  asks  a  favour 
of  the  Court,  further  terms 
may  be  imposed  on  him. 
Gage  V.  Lady  Stafford. 

Page  434,  435 

12.  After  a '  Decree  for  an  ac- 
count, in  a  suit  by  parties  in- 
terested in  the  surplus,  where 
due  proceedings  take  place 
between  the  Plaintiffs  and  De- 
fendants, there  is  no  occasion 
to  give  notice  to  creditors. 
Costs  having  been  given  here 
in  the  first  instance,  they  were 
to  be  paid  before  debts,  B^c. 
Hare  v.  Rose.  435 

13.  Although,  generally  speak- 
ing, costs  die  with  the  party, 
if  they  have  not  been  taxed, 
several  exceptions  are  allowed 
to  it;  and  revivor  may  be  for 
costs  alone,  under  particular 
circumstances.  Kempy.Mack* 
rell.  441 
See  also  pi.  0,  10. 

COVENANT. 

See  also  Satisfaction,  Per- 
formance, &c. 

1.  A  husband  covenanting  to 
grant  his  wife  by  deed  or  will 
1000/.  at  his  death,  if  she  sur- 
vive him,  but  dying  intestate 
without  having  done  so.  Held 
that  she  was  not  entitled  to 
her  distributive  share,  in  ad- 
dition to  her  claim  under  the 

covenant. 
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covenant.  Lee  v.  D*Arahda 
[and  Cox]  I^^g®  1 

2.  As  to  the  dislinction  between 
cases  of  satisfaction  and  of 
part-performance,  8cc.  S 

S.  Covenant  by  lessee  to  re- 
build  is  not  performed  by  re- 
pairing some,  and  re-building 
others.  City  of  London  v. 
jVtfjA.  14 

4.  As  to  the  propriety  of  the 
Coart*8  interference  in  such 
cases.  15 

5.  Wife  surviving  her  husband 
bound  by  his  covenant,  as  to  a 
chose  in  action,  which  became 
a  vested  interest  in  his  life- 
time;  and  which  he  therefore 
might  have  disposed  of.  Bush 
V.  Dalway.  £0 

6.  Incumbrances  of  an  ancestor 
not  a  primary  charge  on  the 
son's  personal  estate,  although 
the  latter  had  entered  into  a 
covenant  to  pay  them.  Leman 
V.  Newnham.  40 

7*  The  purchase  of  housei  in 
London,  and  of  lands  of  the 
tenure  of  borough  £ng/i5A,held 
not  to  be  a  due  execution  of  a 
covenant  in  marriage  articles 
to  purchase  or  settle  ''  land$ 
of  inheritance.^*  Pinnel  v. 
Mallet.  364 

8.  Bill,  quia  timet,  A.  having  dis- 
posed of  a  specific  sum,  which 
he  had  covenanted  should  be 
paid  to  B.  on  a  contingency, 
decreed  to  secure  it.  Flight 
V.  Cook.  448 


CREDIT  MUTUAL. 

Under  partnership  agreement 
Welford  v.  Beztly. 

Page  6  and  7 

CREDITORS. 

See  also  Debtor  and   Crbdi* 

TOR. 

1.  Settlement  after  marriage, 
voluntary  and  void  against  cre^ 
ditors.     Beaumont  ▼.  Thorpe* 

25 
Contri,  if  on  a  fair  consi- 
deration, though  inadequate,  if 
no  fraud,  or  reasonable  ground 
cf  suspicion.  US 

2.  A  sale  directed,  fit  favour  of 
creditors,  on  a  devise  of  ^'  rents 
and  projits*  alone,  and  althoagh 
contrary  to  the  testator's  inten- 
tion. Held  otherwise  as  to 
legatees,  under  the  same  instm*. 
ment.    Baines  v.  Dixon.       35 

3.  A  deed  executed  on  the  same 
day  as  a  will,  held  to  be  a  tes- 
tamentary act,  and  void  against 
creditors.     Peacock  v.   Monk. 

82 

4.  Devise  of  all  testator's  "  reaF* 
and  personal  estate,  ''  subject 
to  debts,**  there  being  no  freehold 
lands,  affects  copyholds  for  the 
benefit  of  the  creditors.  If 
there  had  been  freehold,  it 
would  have  been  otherwise- 
Ithell  V.  Beane.  1 19 

5.  No  preference  allowed  to  a 
creditor  who  becomes  an  in- 
cumbrancer  under  a  devisee  in 
trust.  ibid, 

6.  A 
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6.  A  daughter^  being  a  creditor 
under  her  father,  the  testator's 
marriage  articles,  and  having 
a  legacy  bequeathed  to  tery 
near  tke  cmoantf  an  account 
was  directed  as  to  the  testator's 
personal  estate  at  the  respective 
times  of  making  his  will  and  of 
his  death.    King  ▼.  Philips. 

Page  131 

7.  The  grant  of  a  menial  office 
in  the  House  of  Lords  for  a 
term  of  years,  liable  to  cre- 
ditors ;  and  a  daily  fee  or  al- 
lowance held  liable  also, 
Schellinger  v.  Blackesley.    172 

8.  As  to  a  creditor  being  witness 
to  a  wilif  before  the  act  25  Geo. 
II.  c.  6.     Pry  SB  V.  Lloyd, 

9.  Voluntary  conveyance  by  a 
person  ifidebtedat  ihe  time,  void 
against  subsequent  purchasers 
for  valuable  consideration,  and 
creditors.  If  the  party  is  not 
indebted  at  the  time,  and  no 
fraud,  it  is  good,  against  cre- 
ditors, though  not  against  pur- 
chasers ;  by  force  of  the  statute 
27  Eliz.  c.  4.  Difference  be- 
tween the  statutes  15  JBliz.  c. 
5,  and  the  27  Eliz,  c.  4. 
Lord  Townshend  v.  Windham. 

259 
10.  Settlement  after  marriage  on 
wife  8cc.  good  against  the  hus- 
band's creditors  and  assignees, 
having  been  made  in  conside- 
ration of  her  parting  with  a 


contingent  interest^  secuVed  by 
the  bond  of  the  husband  to 
her  before  the  marriage^  with- 
out the  interposition  of  trus- 
tees.    Ward  V.  Shallet. 

Page  268 
J  I.  A  deed  may  be  evidence  of 
an  act  of  bankruptcy,  though 
made  in  favour  of  creditors. ' 
Clavey  v.  Hunt.  269 

Distinction  between  powers 
and  absolute  interests.  A  gene- 
ral power  of  appointmentgiven 
over  an  estate  in  lieu  of  a  pre- 
sent interest  in  it,  having  been 
executed  voluntarily,  though  for 
a  daughter,  was  held  to  be 
assets  in  favour  of  creditors. 
As  to  these  assets,  however,  as 
between  the  creditors,  it  was 
held  that  a  creditor  by  judge- 
meat,  entered  into  for  securing 
a  pMtion  given  by  the  debtor 
on  the  marriage  of  his  daagh- 
iet,  waft  entitled  unto  a  prefer- 
ence. Lord  Townshend  v. 
WindhafH.  254 

12.  Mere  power  unexecuted  in 
a  tenant  for  life  who  becomes 
bankrupt,  does  not  vest  in  his 
aiSsignees.  255 

A  wife  not  entitled  to  para- 
phernalia, where  her  husband 
died  indebted.  256 

13.  See  Partnership,  and 
Peartt  v.  Chamberlain.      279 

14.  Under  a  devise  that  all  tes- 
tator's debts  **  shovdd  he  first 
paid  and  satisfied**    Hdd  that 

a  cus- 
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a  customary  estate  surrendered 
in  trust  for  several  persons,  and 
for  the  use  of  such  as  the  tes- 
tator should  appoint,  was  sub- 
ject to  the  testatoi^s  debts ;  the 
first  disposition  running  over 
all.  Earl  Godolphin  v.  Pen- 
neck.  P&ge  361 

15.  Wills  construed  to  charge 
real  estate  by  implication  for 
the  benefit  of  creditors.  Such 
implication,  however  may  be 
afterwards  destroyed.  Thomoi 
V.  Britnell.  S7« 

16.  Real  assets  followed  under 
administration  bonds  bjf  lega- 
tees. Creditors  have  no  such 
right.    Ashly  v.  Bailie.      d8t 

CURACY,  PERPETUAL. 

Directions  of  the  Court  on  esta- 
blishing a  right  to  hold  a  pur- 
petual  curacy,  and  as  to  the 
nomination  thereto  by  the  pa- 
tron. 

The  question  whether  a  per- 
petual curacy  or  no  may  be 
judged  of  by  these  concurring 
circumstances. 

First,  whether  there  are  pa- 
rochial rights  belonging  to  the 
chapel  in  question ;  secondly^ 
with  reference  to  the  rights  of 
the  inhabitants  within  the  dis- 
trict; and  thirdly,  as  to  the 
rights  and  dues  belonging  to 
the  curate.— Such  a  curate 
not  removeable  at  pleasure. 

Presentation  to  a  church  or 


nomination  to  a  perpetual  ca« 
racy  may  be  by  parol. 

A  Ml  is  the  proper  mode  of 
establishing  a  right  to  a  per- 
petual curacy.  Sec.  8ur.  a$ui  not 
on  tNformation  in  the  name  of 
the  Attorney  Generalj  except 
in  the  case  of  charities*  Ajng^ 
mentations  of  vicarages,  t^ 
form  such  an  exception.  Costs. 
Mtomey  General  v.  Brereton. 

Page  age 

COURTS,  FOREIGN. 

As  to  the  jurisdiction  of  Fo- 
reign Courts. 

A  commission  granted  to 
examine  at  Paris^  as  to  the  er- 
tent  of  jurisdiction  of  a  parti- 
cular Court  erected  there ;  but 
not  as  to  the  original  constitution 
of  it.    Gage  v.  Lady  Stafford. 

430 

CUSTOM  OF  LONDON. 

Personal  presents  no  advance- 
ment so  as  to  bar  the  customa- 
ry share,  or  share  under  the 
Statute  of  Distribution  (1  Va. 
17).  Nor  is  maintenance,  in 
the  case  of  parent  and  child, 
even  (as  it  seems)  after  mar- 
riage.    Elliot  V.  Collier.        17 

Orphanage  Part.— 

A  freeman,  on  the  same  day 
with  his  willy  by  deed  assigns 
part  of  his  personal  estate  in 
trust  to  separate  use  of  his 

daughter 
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daughter.  He  was  then  aged 
seventy-two;  in  the  gout;  and 
died  in  two  days  :  the  daughter 
had  been  married  without  con- 
sent (  but  he  was  reconciled. 
Held  to  be  a  testamentary  dis- 
position, in  fraud  of  the  cus- 
tom, and  that  it  might  be  dis- 
puted by  the  daughter's  hus- 
band. Gift  of  personalty  by 
freeman  may  be  in  life-time,  or 
in  extremis,  if  he  divests  himself 
of  the  property,  and  it  is  enjoyed 
accordingly  ^  and  if  clearly  not 
a  testamentary  act,  in  fraud 
qf  the  custom*      Tomkyns    v. 


Ladbrooke. 


Page  444 
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D. 


DEBTOR  AND  CREDI- 
TOR. 

1  •  A  testator  reciting  the  amount 
of  a  debt  he  owed  A.  according 
to  his  own  computation  of  it^ 
directs  such  amount  to  be  paid 
out  of  his  real  and  personal  es- 
tate ;  and  bequeaths  an  annui- 
ty to  J.  for  life,  outof  his  real 
and  personal  estate. 

Such  creditor  ^lay  enjoy  the 
annuity,  and  be  at  liberty  to 
dispute  the  testator's  calcula- 
tion of  the  debt.  Clark  v. 
Guise.  447 

2«  A  debtor  bequeaths  a  much 


larger  legacy  than  the  debt, 
upon  a  condition  which,  by  a 
subsequent  deed,  it  becomes 
impossible  to  perform.  Held, 
it  would  not  have  been  a  sa- 
tisfaction merely  by  the  will, 
being  for  another  purpose; 
but  that  the  deed  having  freed 
it  from  the  condition,  there 
was  a  satisfaction.  Mathews 
V.  Mathews.  Page  455 

3.  Though  it  is  a  general  rule 
that  a  legacy  larger  than  a 
debt,  or  equal  to  it,  is  to  be 
considered  as  a  constructive 
satisfaction,  minute  circum- 
stances will  take  a  case  out  of 
such  rule.  ibid, 

DEBTS. 

What    is  requisite  to  make   a 
valid  assignment  of  debts. 
Ryall  V.  Rowles.  176 

DECREE. 

1.  Decree  on  equity  reserved, 
after  verdict  on  issues  at  law, 
finding  a  will  and  other  instru- 
ments to  have  been  forged. 
Bamesly  v.  Powel.     77  &  152 

2.  Enrollment  of  Decree  vacated, 
having  been  done  too  expe- 
ditiously.    Wright  v.  Wrighi. 

166 

3..  As  to  the  process  on  a  decree 

for  possession  of  land.        205 


I  2m 


DEEDS. 
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DEEDS. 

1.  Grant  of  persooal  estate,  by 
deed,  to  trustees,  for  a  niece  af- 
ter the  death  of  the  grantor, 
passes  to  her  representatives, 
although  the  niece  died  in  the 
grantor's  life-time.  Peck  v. 
Parrot.  JPage  134 

2.  As  to  neglect  of  a  mortgagee 
in  obtaining  the  title  deeds. 
Ryall  y.  Rotvles.  176 

3.  Though  an  offer  be  made  to 
confirm  a  widow's  jointure, 
she  is  not  obliged  to  discover 
the  title  deeds  until  the  offer 
be  effectuated.  She  must, 
however,  state  the  date  of  her 
jointure  deed,  whether  it  was 
executed  at  that  time,  and  the 
premises.  Leech  v.  Trollop. 

458 

DEEDS  (Voluntary). 

4.  A  deed  Executed  on  the  same 
day  as  a  will^  held  to  be  a  tes- 
tamentlbry  act  ;  and  void 
against  creditors.  Peacock  v. 
Monk.  82 

5.  Voluntary  provision  in  trust 
for  natural  children,  good 
against  the  father's  represen- 
tative. The  estate,  having 
been  sold  by  him  for  a  valu- 
able consideration,  the  Plain- 
tiffs were  decreed  to  have  sa- 
tisfaction out  of  h'is  assets,  as 
there  were  words  in  the  deed 
amounting  to  a  covenant.  An 
account  being  directed,  a  de- 


duction was  made  in  respect 
of  their  maintenance.  fViHiam" 
son  V.  Coirington.  Page  226 
6.  Voluntary  deeds  good  against 
representatives^  if  they- amount 
to  a  complete  conveyance  or 
transfer.  Attorney  General  v. 
W%orwood.  247 

DEFENDANT. 

A  party  may  resist  a  demand,  or 
rebut  an  Equity,  as  a  Defend- 
anty  by  parol  evidence,  which 
would  not  have  been  admitted 
to  be  read  in  his  favour,  had 
he  been  a  Plaintiff.       3  and  4 

DELIVERY. 

In  the  case  of  donationes  mortis 
causd,  an  actual  delivery  is  in- 
dispensable to  vest  the  pro- 
perty,  if  the  subject  matter  is 
capable  of  delivery.  If  it  be 
not  so,  there  must  be  a  delivery 
of  what  is  equivalent  to  it  at 
law.  In  the  case  of  stock,  4^. 
delivery  of  tlie  receipts,  Sgc  not 
sufficient  to  constitute  such  a 
gift,  though  strong  evidence 
of  the  intent.  Ward  v.  Turner. 

598 

DEMURRER. 

See  also  Plbading  and  Prac- 
tice. 

I.  General  demurrer  over-ruled, 
being  unsupported  by  answer 

or 
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or  plea  to  a  specific  charge  in 
the  bill.    Stroud  v.  Deacon* 

Page  32 

2.  Demdrrer  allowed  to  a  bill  for 
payment  of  wages'of  knights  of 
a  shire ;  the  remedy  being  at 
law.    Shepherd  v.  Cotton.    33 

3.  Demurrer  on  the  ground  of 
forfeiture,  and  others,  as  to  ac- 
count of  com  ground  at  other 
mills  than  the  Plaintiff's^  and 
to  a  decree  that  all  Defendant's 
com  should  be  ground  at  his 
mill.  Lord  Uxbridge  ▼.  Stave- 
land  IStatham].  44 

4.  In  order  to  bind  **  assigns"  or 
''  heirs,"  under  a  covenant,  the 
bill  must  state  them  to  be  so 
bound,  or  it  will  be  demurrable. 

44 
5*  A  demurrer,  if  good  to  the  re* 
lief,  will  extend  to  the  dis- 
covery also ;  though  a  Defen- 
dant may  waive  such  advan- 
tage if  he  please.  1 14 
A  demurrer  is  either  allow- 
ed^ or  over-ruled  in  toto. 

115 
6.  Demurrer  to  information  as 
subjecting  Defendant  to  pains 
and  penalties.  A  demurrer 
may  be  put  in  after  a  plea  is 
over-ruled.  East  India  Com- 
pany V.  Campbell.  136 

7«  Demurrer  allowed  to  a  dis- 
covery of  the  fact  of  a  mar- 
riage, which,  if  taken  place 
without  consent,  would  cause 
ajforfeiture  of  an  estate;  the 


bill  charging  there  was  such 
marriage,  an^  no  consent. 
Chanty  v.  Fenhoulet.  Page  358 
6.  Qu^ere^  whether  a  demurrer 
will  not  lie  to  a  supplemental 
bill,  in  nature  of  a  bill  of  review, 
upon  the  discovery  of  new  mat' 
ter,  on  account  of  Plaintiff 
not  having  obtained  leave  of 
the  Court,  and  made  the  usual 
deposit^     Cole  v.   Gibson. 

Et  vide  Mr.  Beamed  Orders 
in  Chancery,  \,  and  the  notes, 
and  368,  ibid. 


DEPOSITIONS. 

1.  Where  it  is  quite  clear  that 
an  examibation  in  chief  is 
morally  impossible,  there  may 
be  a  publication  of  depoiitions 
taken  de  bene  esse*  Gason  v. 
Wordsworth.  S7S,  377 

2.  Depositions  de  bene  esse,  pub- 
lished saving  just  exceptions, 
the  witnesses  being  dead  be- 
fore an  opportunity  to  have 
examined  them  in  chief, 
though  there  was  delay  an  both 
sides.    Anonymous. '  416 

Descriptio  Persons. 

Question  as  to   whether  a 

bastard  could  take  under  the 

denomination  in  a  will  of  *'  eU 

dest son"  by  way  descriptionis 

2  M  2  persona, 


532 


Index  of  the  Principal  Matters. 


persona,  the  testatrix  knowing 
of  his  existence,  and  believing 
that  there  was  no  lawful  issue. 
Baker  v.  Baker.        Page  337 

DEVISE, 

1.  Devise  of  all  the  remainder 
of  testator's  goods  and  ^'  real 
estates,'*  will  pass  the  inheri- 
tance, and  all  his  interest  in 
lands,  including  reversions.  Ri- 
dout  V.  Paine.  13 

2.  Devbe  to  A.  in  fee,  with  di- 
rections to  settle  on  descen- 
dants of  his  mother  for  their 
several  lives.  Sec.  A.  may  limit 
an  INHBRITANCE  to  effectuate 
the  general  intent.  Godolphin 
▼•  Godolphin.  21 

3.  Devise  to  A.  for  life  with 
power  to  trustees  to  settle  a 
jointure  on  his  wife ;  and  sub- 

.  ject  thereto,  in  strict  settlement, 
on  the  issue  of  sudh  marriage ; 
but  if  A.  should  die  vnthout  any 
issue  of  his  body,  then  over. 
The  latter  words  gave  an  estate 
tail  by  implication.  Allanson 
v.  Clitherow.  25 

4.  The  Court  will  not  appoint  a 
receiver  on  bill  by  an  heir  at 
law  against  a  devisee,  unless 
there  are  strong  circumstances. 
Knight  V.  Duplessis.  l65 

5.  Lands  agreed  to  be  purchased 
pass  by  general  words  in  a  will, 
such  as  **  or  elsewhere."  Pot- 
ter V.  Potter.  202 

6.  Devise,  Execution  and  Attes- 


tation of^— Not  neceasary  ho' 
der  the  Statute  of  Frauds  that 
a  testator  should  sign  in  the 
presence  of  the  witneaset-  Hb 
acknowledgment  of  hia  hand- 
writing is  sufficient,  although 
done  to  the  several    witnesses 
at  different  times.     Where  a 
will  is  to  be  established   in 
Equity,  it  must  be  proved  by 
each  of  the  subscribing  witnes- 
es  if  living,  and  if  dead,  their 
deaths  must  be  substantiated, 
&c.  Oneof  the  witnesses  being 
beyond  sea,  there  should  have 
been  a  commission  to  examine 
him;  and  the  Court  could  only 
direct  a  Trial  at  Law.     Attes- 
tation of  marksmen  good   un- 
der the  Statute,  of  Frauds. 
Grayson  v.  Atkinson.      Page 

404 

DEVISE  (Executory). 

7*  An  estate  being  devised  to  R. 
*'  or  his  heirs,*'  on  a  contingen- 
cy, and  JR.  having  conveyed 
all  his  right,  title.  See.  before 
the  contingency  happened, 
and  then  died^  his  heir  has  no 
claim.     Wright  v.  Wright. 

192 

DISTRIBUTIONS    (Sta- 
tute of). 

1.  Posthumous  brother  of  the 
half  blood,  entitled  under  the 
statute.     Burnet  v.  Mann.  88 

2.  Under 
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^.  Uader  a  bequest  of  residoe  to 
trustees,  to  pay  the  interest  to 
the  widow  for  life,  and  after 
her  death  to  divide  the  residue 
amongst  such  of  testator's  rt' 
lotions  as  would  have  been  en- 
titled under  the  statute,  if  he  had 
died  intestate,  held  that  the 
widow's '  representatives  were 
excluded.    Davies  v  Bailtfi 

Page  63 

3.' Bequest  ''to  such  of  nearest 
relations**  as  A.  should  think 
poor  and  '^  objects  of  charity/' 
confined  to  those  within  the 
Statute  of  Distributions,  under 
^/j  advice,  Goodwyn  v. 
Goodwin. 

(221  {mi^aged]  222 

4.  English  subject  resident  and 
dying  in  England,  where  his 
will  was  proved,  but  having 
debts  and  choses  in  action  in 
Scotland,  held,  that  the  latter 
were  distributable  as  the  rest 
of  his  effects.  Debts  follow 
the  person  of  the  creditor,  not 
of  the  debtor.  As  to  debts 
due  to  a  freeman  of  London. 
Thome  v.  fTatkins.  280 

5.  Where  no  issue,  nor  brother 
or  sister  of  an  intestate,  an 
aunt  takes  under  the  statute 
equally  with  nephews  and 
nieces.  In  such  case  they  take 
per  capita,  and  not  per  stirpes. 
Lloyd  V.  Tench.  345 

6.  Bequest  to  ''  near  relations,** 
means  those  within  the  sta- 


tute of  Distributions.    Whit^ 
horn  V.  Harris.  Page  423 

DOWER  (Fbbebench,  &c.) 

1.  What  shall  be  a  bar  of,  &c. 

43,44 
Wife  barred  o{free-bench,hy 
settlement  under  agreement 
before  marriage,  to  accept  it 
in  lieu  of  dower,  or  thirds^ 
fTalker  v.  Walker.  43 

2.  Devise  of  residue  of  personal 
estate  to  a  wife,  no  bar  of 
dower  by  implication.  Ayers 
V.  WiUis.  127 

3.  The  Court,  in  taking  general 
accounts,  making  an  allow- 
ance to  a  widow  for  arrears  of 
dower,  will  not  put  her  to  a 
fresh  suit  for  future  profits,  but 
will  decree  them  to  be  paid. 
Graham  v.  Graham.        '    141 


E. 


ECCLESIASTICAL  COURT. 

As    to   commissions   of  review 
from  the  delegates  of.  See  26 

EJECTMENT. 

After  leave  given  by  the  Court 

to 
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to  bring  an  ejectment,  a  new 

ejectment  cannot  be  brought 

without  leare.  Satidt  v.  Sandi. 

Page  216 


ELECTION. 

1.  Hdr  pat  to  bis  election  as  to 
an  unsDrrendered  cop;bo1d. 
Alien  V.  Poulton.  78 

e.  Jlitir  as  to  real  estates  at  the 
comtTion  lam,  where  wilt  is  in- 
competent topau  them,  as  from 
defect  of  its  execution,  &c.  &c. 
,  , 79,  80 

S.  A  person  taking  a  benefit  in 

'  real  or  peraonal  estate,  nnder 
a  will,  must  abide  by  it  in  toto. 
Therefore  an  unsurrendered 
copyhold  was  decreed  to  pass. 
Cooies  V.  Htltifer.  133 

See  Kirkham  v.  Smith.         141 

4.  Msniage  settlement  rectified 
by  a  strict  settlement  agree* 
ably  to  the  ordinary  course, 
notwithstanding  it  agreed  with 
the  articles  verbatim,  and  both 
made  before  marriage.  The 
Plaintiff,  however,  having 
taken  a  benefit  under  the -will, 
which  he  disputed,  held  to 
have  made  his  election,  and 
decreed  to  give  up  part  of  the 
settled  estate  in  satisfaction. 
Roberit  v.  Kingtletf.  135 

5.  Deed  poll  not  delivered,  but 
operating  at  the  death  of 
grantor,  and  a  bond  given  in 
favour  of  a  natural  daughter. 


She' was  pat  to  ber  eltetloo. 
Johnaon  V.  Smth.  Page  16S 
6.  Will  purporting  to  giveaieal 
estate  to  A.  but  not  exccated 
agreeably  to  the  statute,  giv- 
ing (iater  atia)  a  eontingertt  le- 
gacy to  an  infant  (who  became 
thti  testator's  beir.atUw),  and 
expressly  directing  that  if  any 
who  received  benefit  £cQm  tbe 
will,  sfaoold  dispute  it,  they 
sbould  forfeit  all  claim  ander 
it.  Tbe  infant  beir  decreed  to 
elect  when  he  came  o(  age; 
9nd  tbe  intended  devisee  al* 
lowed  to  be  in  possession  in 
thf  meanwhile,,  subject  to  ac- 
count, Stc.  Querjf,  as  to  the 
latter.    Boughttm  v.  Bovghton. 

7.  See  Jeakint  v.  Jailfim.      9M 

8.  Legacy  in  lieu  of  things  ex- 
pressed, shall  not  pat  the  party 
to  bis  election  at  to  another 
benefit ;  though  it  may  be  con- 
trary to  an  .  intent  that  be 
sbould  take  both.  JEatt  y. 
Cook^  277 

9.  Election  to  be  made.b;  a 
Feme  Covert  resident  abroad 

.  caoliot  be  efiectaated  under  a 
power  of  attorney,  8cc.  from  the 
husband  and  wife,  or  any  tfaing 
short  of  a  commission,  or  as 
near  thereto  as  possible.  Par- 
lont  V.  Dunne.  SQl 

ENROLMENT.     . 

Enrolment  of  decree  vacated, 
having 
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having  been  done  too  expediti- 
ouslj.     Wright  V.  Wright. 

Page  166 

.  ENTAIL. 
See  Estate  Tail. 

■  *  > 

EQUITY. 

See  also  Jurisdiction. 

1.  A  demand  may  be  resisted,  or 
an  Equity  rebutted,  by  parol 
evidence,  which  could  not  be 
the  foundation  of  a  substan- 
tive claim  by  a  Plaintiff. 

3  and  4 

2.  As'to  the  Court's  interference 
by  way  of  specific  perform- 
ance of  covenants  to  rebuild. 
CiVy  of  London  v.  Nash. 

14,15 

3.  Money  to  be  laid  out  in  land, 
considered  in  Equity  as  land. 
Sperling  v.  TofL  52 

4.  The  Courts  will  not  relieve 
against  a  master's  legal  right 
to  the  earnings  of  his  appren- 
tice.    Hill  V.  Allen.  63 

0.  An  attorney  not  disclosing  an 
incumbrance  to  the  buyer  of 
an  estate,"and  leaving  him  to 
suppose  the  title  would  be  a 
good  one,  held  liable  to  make 
satisfaction  in  default  of  the 
vendor.^  Jrnoit  v.  Biscoe.    69 

6.  After  a  verdict  on  issues  at 
law,  establishing  the  fact  of  a 
will^  and  other  instruments 
having  be^n  forged,  the  party 
was  (inter  alia)  restrained  from 


making  use  of,  or  insisting  on  a 
Decree  made  by  the  Court  of 
Exchequer ;  and  ordered  to 
I  consent  to  a  reversal  of  a  sen-^ 
tence  in  the  Spiritual  Court. 
Bamesly  v.  Powel. 
.  '         Page  77  and  J6? 

7.  Equity  will  relieve  against 
bargains  made  under  ar  misr 
conception  of  rights ;  and  more 
especially  where  the  other  party 
seems  better  apprized.  In  such 
a  case  the  Court  decreed  the 
repayment  of  a  specific  sum 
of  money,  with  interest  and 
costs*    Bingham  y*  Bingham. 

81 
8.  Money  to  be  laid  out  in  land, 
I       considered  41s  latid,  to  effectu- 
ate a  testator's  general  pur- 
pose*   Johnson  v.  Arnold.,  gg 
9-  Bill  lies  for  payment  of  an 
entire  rent  out  of  a  manor, 
against  the  owner  of  such  ma- 
imer, without  resorting  to  the 
several  occupiers^  where  there 
are  no  demesne  lands  on  which 
to  distrain.    DkA^  of  Leeds  v. 
Powell.  100 

10.  No  relief  in  Equity  where  an 
action  of  law  would  not  lie  by 
rieason  of  a  substantial  defect ; 
such  .  as  a  contingency  not 
happening.  Whitmel  v.  Far- 
rel.  .  140 

1 1  •  No  relief  in  Equity  on  a  lost 
[legal]  instrument,  without  an 
affidavit  of  the  loss,  and  offer 
of  indemnity.  As  taan  action 
on  a  note  payable  to  A*  or 

bearer. 
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bearer.  And  as  to  the  modem 
practice  of  actions  at  law,  and 
the  ancient  and  established 
Jurisdiction  of  Courts  of  Equi- 
ty on  lost  bonds.  Walmsie^y* 
Child.  Page  171 

See  also  Whitfield  v.  FazDcet. 

180,  181,  also  398,  399 

12.  Relief  against  agreement 
made  under  a  misconception 
of  rights.  Agreement  as  to 
distribution  of  personal  estate 
set  aside,  although  ratified; 
the  value  appearing  much 
greater  than  was  known  to  the 
Plaintiff  at  the  time.  Cocking 
V.  Pratt.  187 

13.  Relief  on  bond  misdrawn  by 
mistake ;  and  a  just  demand 
out  of  assets  will  be  satisfied 
in  Equity,  though  there  be  no 
remedy  at  Law  from  the  nature 
of  the  instrument,  8ic.  Bishop 
y.  Church.  303,  and  383 

14.  No  jurisdiction  in  the  Court 
to  deal  with  '  any  property 
given  over  in  default  of  issue, 
upon  any  probability  what- 
ever  of  there  being  no  issue. 

Bills  in  Parliament  on  such 
grounds  often  refused.  Anony- 
mow.    ^  308 

15.  Factor  or  conrespondent  pre- 
tending to  insure  as  directed, 
charged  as  if  he  had  insured. 
But  such  equity  does  not  ex- 
tend to  an  agent  employed  by 
him  [ignorant  of  such  decep- 
tion].    Tickely.  Short.      350 


1&.  Quere,  whether  a  trustee  or 
his  heir  can  claim  admittance 
to  copyholds,  or  hold  for  their 
own  benefit,  where  the  cestuy 
qui  trust  has  died  without 
heirs. 

It  is    a  question    whether 

'  trust  estates  in  copyholds  es- 
cheat  to  the  Lord  in  such  a 
case?  If  tliey  do,  and  the 
trustee  has  been  admitted,  it 
seems  he  would  be  considered 
as  holding  for  the  benefit  oj 
the  Lord;  and  decreed  to  sur- 
render. 

If  they  do  not  escheat,  the 
question  is,  who  is  entitled  to 
the  beneficial  interest. 

Page  368,  S69 
It  has  been  said,  a  Court  of 
Equity  would  decree  such  an 
estate  to  be  sold  for  the  bene- 
fit of  the  next  of  kin;  but  that 
seems  very  doubtful.  369 

Quere,  therefore,  whether, 
in  such  a  case,  the  Lord  could 
refuse  the  trustee  admittance, 
and  if  compellable  by  law  to 
admit  him,  he  would  not  be 
entitled  to  the  assistance  of  a 
Court  of  Equity?  ibid. 

17*  Thirty  shares  in  a  privateer 
remaining  unsubscribed  for, 
and  taken  by  the  managers  of 
the  concern  on  their  own  ac- 
count, after  a  valuable  cap- 
ture, held  to  be  the  exclusive 
property  of  the  managers. 
Bill  on  behalf  of  the  other  sub- 
scribers dismissed ;    since,  if 

there 
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there  had  been  a  loss^  they 
could  only  h^ve  been  answer- 
able  to  Uie  amount  of  their 
own  shares. 

"Sot  dismissed  with  costs,  as 
this  act  of  the  managers  might 
'give  occasion  to  litigate  the 
matter. 

In  all  mercantile  contracts 
and  adventures,  parol  evi- 
dence of  usage  in  such  cases 
allowed. 

Parol  evidence,  in  the  above 
case,  as  to  usage  and  custom 
on  the  written  articles,  taken 
on  behalf  of  the  Plaintiffs,  but 
not  being  read  by  them  at  the 
hearing,  allowed  to  be  called 
for  and  used  by  the  Defend- 
ants.   Blunt  V.  Cumyns. 

Page  375 

18.  Fine  by  persons  in  posses- 
sion and  non  claim,  the  legal 
estate  being  in  trustees,  held 
not  to  bar  an  equitable  charge 
under  the  deed  of  trust ;  though 
a  great  length  of  time  had 
elapsed.  JB.  Pamfret  v.  Lord 
Windsor.  411 

19-.  Assignees  of  a  bankrupt  are 
not  compellable  to  pay  what 
is  really  due  on  a  transaction 
attended  with  usury  under  the 
general  jurisdiction  in  bank^ 
ruptcy.  It  is  otherwise  where 
they  apply  to  a  Court  of  Equity 
by  a  bill  to  be  relieved.  Ex 
parte  Skip.  414 

^.  Bill  quia  timely  A.  having 
disposed  of  part  of  a  specific 


sum,  which  he  had  covenanted 
should  be  paid  to  B.  on  a  con- 
tingency, decreed  to  secure  it. 
Flight  v.  Cook.  Page  448 


ESCHEAT. 

It  is  not  absolutely  determined, 
whether  trust  estates  or  equi* 
ties  of  redemption  in  copy- 
holds escheat  to  the  lord. 

368-9 

Query,  therefore,  whether  a 
trustee  or  his  heir  can  claim 
admittance  to  copyholds,  or 
hold  for  their  own  benefit 
where  the  cesiuy  qui  trust  has 
died  without  heirs? 

It  is  a  question  whether  trust 
estates  in  copyholds  escheat 
to  the  Lord  in  such  a  case  ? 
If  thejf  dof  and  the  trustee  has 
been  admitted,  it  seems  he 
would  be  considered  as  hold- 
ing for  the  benefit  of  the  Lord, 
and  decreed  to  surrender,  i/^ 
/Aey  do  not  escheat,  the  ques- 
tion is,  who  is  entitled  to  the 
beneficial  interest  ?     368, 369 

It  has  been  said  a  Court  of 
Equity  would  decree  such  an 
estate  to  be  sold  for  the  bene- 
fit of  the  next  of  kin,  but  that 
seems  very  doubtful.  369 

Query,  therefore,  whether, 
in  such  a  case  the  Lord  could 
refuse  the  trustee  admittance, 
and  if  compellable  by  Law  to 

admit 
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admit^him,  he  would  not  be 
entitled  to  the  assistance  of  a 
Court  of  Equity. 

Page  S68,  369 


ESTATE. 

1.  Devise  of  all  the  remainder 
of  testator's,  goods  and  /'  real 
eslat/ss**  will  pass  the  inherit- 
ance and  all  hisinierest  in  Iqn^s* 
including  reversions.  Ridout 
V.  Paine.  13 

2.  A  devise  .of  a  testator's  '^  es- 
tate at  A!^  without  more^  will 
(Comprehend  his  whole  interest 
in  the  lands  rather  than  be  re- 
ferable to  the  mere  locality. 

If^  however^  words  of  limi- 
I  tation  be  added,  they  will  de- 
termine the  extent  of  the  be- 
"  nefit.    Sov^hbtf  t.  StonehQuae. 

447 

ESTATE  FOR  LIFE. 

■  •  •  •  . 

Question  as  to  whether  ah  estate 

*  for  life  or  in  tail.    Bagshaw 

V.  Spencer.  85 

ESTATES  pur  auter  vie. 

1.  As  to  whether  these  should 
be  considered  as  real  or  as 
personal  estate.  See  in  Allan- 
son  V.  Clitherow.  23 

2.  Lease  for  three  lives  to  A. 
her  executors,  &c.    A.  assigns 


all  right  to  the  use  of  B.  for 
life,  and  afterwards  of  his  is- 
sue ;  and  for  want  of  such  is- 
sue, to  the  use  of  A.  her  execu- 
tors, &,o.  The  whole  vests  in 
the  issue  of  B.  and  issue  means 
children;  and  A.'s  executor, 
who  was  a  special  occupant, 
cannot  claim  against  it.  JVU- 
liams  V.  Jekyll.  Page  462 


ESTATE  TAIL. 

1.  Devise  to  A.  for  life>  with 
power  to  trustees  to  settle  a 
jointure  on  his  wife  :  and  sub- 
ject thereto,  in  strict  settle- 
ment on  the  issue  of  such  mar- 
riage; but  if  A.  should  die 
tvithout  any  issue  of  his  body, 
then  over.  The  latter  words 
gave  BXL  estate  tdU  by  impli- 
cation. See  Atkinson  V.  Cli- 
therow. *         23 

2.  Money  not  allowed  to  b^  en- 
tailed.   Btttterfeld  v:  Butttr- 

field.  83 

3.  Furniture  and  household  goods 
bequeathed  for  the  use  of  those 
who  should  enjoy  an  estatie,  to 
be  taken  care  of  and  delivered 
by  executors,  and  to  remain  as 
ifln  testator^  own  possession, 
held  to  vest  in  the  first  taker. 
Wyth  V.  Blackman.  1 13 

4.  Personal' estate  incapable  of 
entail.  340 

5.  pevise  of  real  and  personal 
estate  in  trust  Tor  A.  for  life; 

and 
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and  afterwards  for  B.  for  life, 
and  afterwards  for  the  heirs  of 
his  body ;  afterwards  for  the 
other  sons  of  A.  successively 
in  tail,  taking  testator's  name; 
then  to  the  daughters  in  tail ; 
for  want  of  such  issue  to  con- 
vey to  C.  in  fee.  B,  is  entitled 
to  a  conveyance  in  tail  of  the 
real  and  of  the  absolute  proper- 
ty of  the  personal.  Theintent 
being  at  least  doubtful,  the  le- 
gal^bperation  ofthe  words  can- 
not be  taken  away ;  and  as  to 
the  personal,lt  vested  al)solute- 
*  ly  by  such  limitation,  whether 

so  intended  or  not«     Garth  v. 

Baldwin.     .        Page  456, 457 

6.  Devise  to  H.  for  life,  and  no 
longer,  taking  the  name  of  H. ; 
and  to  such  son  as  he  should 
have,  taking  the  name;  and 
in  default  of  such  issue,  Re- 
mainder over.— ^Held  an  estiEtte 
to  H.  til  tail  malt.  Robinson 
Y.  Robifuon.  347 

7.  Question  as  to  whether  an  jcs- 
tate  for  life,  or  in  tail.  .Bag- 
zhaw  V*  Spencer  J  85 

8.  Trust  of  a  chattel  real  for  S. 
for  life,  and  immediately  after 
her  death,  for  the  "  heirs  of  her 
body^*  with  limftationi  over. 
The  whole  interest  vested  in  S. 
As  to  where  the' words  ^^  heirs 
of  her  hody^  have  been  held 
words  of  purchase  in  the  same 
sense  as  ^'  issued  Theebridge 
V.  Kilbum.  350 

9«  Questions  as  to  equitable  es- 


tates in  tail.    Brownsword  v. 
Edwards.  Page  353 

10.  Sir  Thomas  Sewell  decided 
that  under  a  limitation  by  mar- 
riage articles  for  the  first  son, 
and  the  first  son  of  such  first  son, 
the  former  could  not  be  restrict- 
ed to  a  life  estate,  or  take  less 
than  an  estate  tail;  but  the 
law  seems  control  now*  Hucks 
V.  Hucks.  438 

11.  Feme  Covert  by  will  pursu- 
ant to  power,  leaves  to'h^ 

'husband  '^  all  the  profits  and 
''  revenues  of  my  estate  of  A^ 
^'and B.  for  life,  and  after  his 
^^  death,  my  said  estates  to 
'^  my  children,    if  I    shbuld 
*^  leavie  any  to  survive  me;  but 
^*  if  I  should  leave  no  such 
^*  child  or  children,  nor  the  is>- 
*^  'sue  of  such,  the  said  estates 
''  to  1.  H.;  making  Him  dole 
"  heir  in  default  of  issue,  and 
^  after  the  death  of  my  hus- 
''band.''     The  children  taKe  an 
estate  tail ;  not  fee  siptple ;  *  and 
t^e  remainder  t6*I.  H.  is  good ; 
not    a  contingent    executory 
limitation*  on  her  dying  With- 
out   children    living    at    her 
death,  but  a  general    dying 
without  issue.       Southby  v. 
Stonehouse.  446, 447 


EVIDENCE.. 

I.  No  decree  in  Equity  on  the 

tes- 
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testimony  only  ot  am  witness 
against  a  positive  denial  by 
answer,  uninfluenced  by  other 
circumstances.  Page  ^0 

d.  Accounts^  memoranda,  Sec.  of 
a  deceased  party,  read  in  evi- 
dence  in  exoneration  of  bis  as- 
8ets»  as  against  another  defen- 
dant, who  was  charged  as 
equally  liable  to  the  Plaintiff's 
demand.    Hill  v.  Ballard. 

56,57 
5.  One  witness  held  suflicient  to 

prove  a  testator's  intention  in 

favour  of  his  brother,  to  rebut 

a  constructive  trust.    Maddison 

V.  Andrew.  45 

4.  The  objection  as  to  the  exa- 
mination of  Counsel,  Attor- 
nies.  Solicitors,  Sec*'  as  wit- 
nesses, is  not  on  the  ground  of 

>  Bikj  personal  privilege  in  them, 
but  (St  the  sake  of  the  client, 
or  party  cancemed.  Courts, 
therefore,  both  of  Law  and 
Equity,  will  stop'  such  dis- 
closure, or  suppress  such  de- 
positions, if  made  to  the  par- 
ty's prejudice.  47 

5.  Answer  of  an  heir  at  law,  be- 
lieving that  a  will  was  madCf 
will  not  prevent  the  necessity 
of  proving  it.  Potter  v.  Potter. 

147 

6.  Draft  of  a  deed,  traced  into 
possession  of  a  Defendant's 
family,  very  good  evidence. 
Whitfield  V.  Fawcet:  180 

7«  DisusagCf  evidence  of  aban- 
donment  by  consent  as  to  part 


of  a  constitution  relative  to  a 
charity,  which  arose  from  con" 
sent.  Attorney  General  v. 
Scott.  Page  194 

8.  A  husband  receiving  the  pro- 
ceeds of  a  sale  of  wife's  es- 
tate, and  promising  by  a  note 
or  receipt  to  lay  it  out  pursu- 
ant to  trusts  relative  to  other 
property,  this  note  held  evi- 
dence of  the  agreement  ante- 
cedent to  the  s^e ;  aad  estates 
purchased  afterwards  by  the 
husband,  were  held  to  be 
bound.  Attorney  General  v. 
Whorwfiod.  £47 

9*  A  d^ed  may  be  evidence  of  an 
act  of  bankruptcy,  though 
made  in  favour  of  creditors. 
Clavey  v.  Hunt.  269 

10.  Bill  by  executors  on  loss  of 
notes  mentioned  in  a  list  writ- 
ten by  the  testator.  Such  a 
list  not  of  itself  evidence  of 
the  pioperty,  bat  lefl  to  to1)e 
tried  at  law.  As  to  the  diflfer- 
ence  of  proceeding  in  equity 
or  at  law  on  lost  instruments, 
want  of  profert  of  bonds^  Su^ 

No  Decree  for  a  plaiatiff  in 
equity  on  the  evidence  only  of 
one  witness,  in  contradiction 
to  Defendant's  posiUve  an- 
swer. The* testimony  of  a  wil- 
nesif  read  if  he  was  indifferent 
when  examined,  thonghr  be- 
coming interested  afterwards. 
Glynn  v.  Bank  of  England. 

28 

U.    A   person's  own    eotcy  in 

books 
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books  of  accoant,  allowed  on 
enquiries  before  the  Mailer, 
as  evidence  of  a  claim  made 
in  his  life-time;  bat  not  as 
original  or  positive  evidence 
of  the  fact. 

Entry  by  serrant,  or  agent^ 
usually  employed  in  such  mat- 
ters, allowed  as  good  evidence, 
apon  proof  of  his  death.  Lt- 
fehurt  V.  WoTde».     Page  28i 

12.  On  loss  of  a  deed,  Ecc.  the 
tavM  rule  of  evidence  here,  as 
at  Law.  Jjou  of  deed  can 
only  be  made  out  by  circam- 
■stances.  The  dettrueti&n  of  a 
deed,  &c.  by  affidavit.  Decree 
in  a  former  cause  between  the 
«ame  parties,  read  as  eddente, 
though  not  coneluave.  So  also 
of  depositions  in  a  caose  which 
bad  settled  the  rights  of  all ; 
as  under  a  decree  for  perform- 
ance, of  trusts.  Atkea  r.  Hie 
PoulUrera'  Company.  899 

13.  The  same  rule  of  evidence  at 
Law  and  in  Equity  as  to  the 
loss  of  a  deed.  On  liberty 
given  to  bring  an  action,  un- 
tuceuary  to  order  that  the  de- 
positions shall  be  read  at  Law. 
Clttvering  v.  Clavering.       S48 

14.  Depositions  of  one  i}e/eiu2aRt 
not  read  in  favour  of  aaolher, 
where  the  former  is  at  all  con- 
cerned in  interest,  or  a  Decree 
can  ;.be  made  against  him. 
Such  objection  is  wholly  as  to 
his  incompetency.    Though  a 


Plaintiff  at  L410  is  nol  allowed 
to  examine  any  Defendant  as 
a  witness,  one  Defendant  may 
there  examine  a  Co-defendant. 
In  Equity,  a  Plaintiff  may  ex- 
aminea  Defendant ;  and  a  De- 
fendant a  Co-defendant,  but 
then  it  is  on  a  rag^eift'on  that 
the  party  »  not  interetted,  and 
saving  all  just  exceptions  from 
the  nature  of  the  suit,  &c.  or 
in  case  of  there  being  any  ma- 
terial evidence  against  him, 
Sic.  &c.    Dixon  v.  Parker. 

Page  348 

15.  In  proving  exhibiUvie^  voce, 
the  role  is  invariable  that  the 
party  can  only  examine  the 
witness  to  the  handwritit^t. 
Nothing  therefore  can  be  used 
as  an  exhibit,  proved  vivd  voce, 
in  respect  of  which  the  other 
party  would  have  had  a  right 
to  croRs-examine.  It  seems, 
however,  that  the  benefit  of 
such  instruments,  on  the  one 
side,  and  the  right  to  contro- 
vert on  the  other,  is  a  proper 
subject  of  adjustment  either 
in  the  Master's  Office,  under 
a  (Kimmission  by  virtue  of  his 
certificate ;  or  under  a  trial  at 
law.  E.  Fomfret  v.  Lord 
Windtor.  41 1 

16.  Parties  resting  their  defence 
.    in  an  issue  at  law  upon  instru- 
ments ascertained  at  the  trial 
to  be  foiled,  will  not  be  allow- 

'  ed  to  enter  into  any  other  evi- 
dence; j^or  to  say  the  forged 
instm- 
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instraments  were  immaterial^ 
Kemp  Y.  MaektelL    Page  441 

EVIDENCE  (Parol.) 

See  Agr£ement>  Residue, 
Next  of  Kin,  &c. 

17.  Parol  Evidence  admit^ted  in 
favour  of  a  Defendant  to  re^U 

.  a  demand^  or  rebut  an  equity 
where  it  could  not  be  the  foun- 
dation of  a  demand  in  a  Plain- 
tiff.  3,4 

18.  See  Robinson  v.  Gee.       1S9 
19«  As  to  admission  of  Parol 

Evidence  where  frau^  or  sur- 
prize.   Baker  v.  Paine.     210 

£0.  Vide  in  Bishop  of  Cloyne  v. 
Young.  300 

21*  Parol  ^yid^nce  fi^mitted  to 
explain  a  will  where,  doubtful : 
not  to  contradict,     Hampshire 

'    v.Pearcef  346 

22.  Bill  for  specific  perfprmance 
of  a  tmtfen  agreementy  and 
parol  evidence  read  of  a  varia- 
tion from  it ;  which  being  prov-^ 
ed^  the  bill  dismissed  with 
<;6st8 ;  the  Plaintiff  not  being 
allowed  to  resort  to  the  sub- 
stantial agreeifient  thus  proved 
on  the  part  of  the  Defendant. 
Parol  evidence  admitted  to  re- 
eisi  a  claim,  or  rebut  an  equity^ 
though  inadmissible  to  esta- 
blish a  demand.  Legal  v.  Mil- 
ler. 967 

23.  Parol  Evidence  as  to    the 


custom  and  usage  of  merchants 
'  admitted  in  all  mercantile  con- 
tracts  and  adventures. — ^Parol 
Evidence,  which  had  been 
taken  on  behalf  of  the  Plain- 
tiffs, but  not  used  by  them^  al- 
lowed to  be  called  for^  and  read 

'  on  behalf  of  the  Defendants. 
Blunt  V.  Cumifns.      t^age  375 
24.  Parol    Evidence    admitted 

'.to  shew,  that  though  a  bond, 
on  manlage,  w&s  for  150^  per 
amium,  yet  the  agreement  was 
for  100/.  The  bill  dismissed, 
as  founded  on  a  private  agree- 
mentt  calculated  to  deceive  a 
material  party.  It  was  dismis- 
sed, however,  without  costs. 
Piteaime  v.  Ogboume.       384 


EXCEPTIONS. 

See  also  Plbadino,  Answer, 

Sec. 

1 .  Confirmation  of  Master's  Re* 
port  opened,  and  the  Report 
allowed  to  be  excepted  to,  or 
reviewed  under  particular  cir- 
cumstances, although  previous 
exceptions  hadi  been,  disallow- 
ed after  argument.  Hawkins 
V.  Day.  109 

2.  Exceptions  to  a  certificate 
from  Commissioners  of  Bank- 
rupt. Vide  ^  Bankrupt,''  and 
Ex  parte  Bax.  386 

3.  Lord  Hardwicke  held  that  in 
the  case  of  a  bill  for  discovery 
of  a  Defendant's  title,  he  might 

object 
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object  to  make  such  discovery 
by  bis  answer  as  well  as  by 
plea^  8cc.    Buden  v.  Dore. 

Fage  400 

4«  A  Defendant  wbo  did  not  ex- 
cept to  die  first  xeport  of  in- 
sufficieacy  of  an  answer,  held  > 
not  absolntely  excluded  from 
Insisting  on  the  same  matter 
in  his  second  answer. 
>     Thoagh  a  Defendant  is  not 
bound  to  answer   what  may 
stibject  him  to  ecclesiastical 
penalties ;  or  whether  he  is  or 
not  married  to  a  woman  he 
•     cohabits  with ;  or  whether  he 
'  is  an  alien,  &c. }  he  must^  in 
a  proper  case^  answer  whether 
he  hath,  or  not^  a  legitimate 
son.    Finch  v.  Fimh%  415 

5«  There  is  a  differinee  in  consi- 
>deration  of  law  and  the  strict 
rules  of  the  Court  as  to  the  case 
of  a  lunatic  being  let  in  to 
take  exceptions  to  a  Master's 
Report  after  its  being  confirm- 
ed,and.that  o/Vrninfant,  but  it  is 
V  equally  open  to  the  discretion 
of  the  Court  in  either  case. 
E.  of  Bath  V.  E.  of  Bradford. 
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EXECUTORS. 


1.  Discretionary  power  given  to 
Executors  is  not  determined 
by  the  death  of  one  of  them. 
Flanders  v.  Clarke.  12 

€•  An  Executor  is  bound  to  set 
apart  a  fund  \o  answer  future 


demands    under  a  plear  con- 
tract.        Johnson    v.     Mills. 

Page  151 
d.  Residue  undisposed  of,  held 
^sted  in  Executors  beneficially^ 
and  no  resulting  trus|;  for  the 
next  of  kin,  although  the  execu* 
tors  had  legacies  giyen  them. 
In  this  case  the  executors  were 
infants,  and  the  legacies  specific, 
distinct,  and  unequal.  Blinks 
home  V.  Feast.  276 

4.  Thoughthe  Court  is  not  strict 
in  holding  executorS|  who  have 
acted  fairly,  to  an  admission  of 
assets;  yet  in  this  case,  cir- 
cumstances tending  to  shew 
that  the  Defendant  had  admit- 
ted assets  several,  years  before 
and  he  having  obtained  a  release, 
which  the  Court  held  to  be 
fraudulent,  a  personal  Decree 

was  made  against  him  for  the 
legacy  and  interest,  with  costs. 
tlorsely  v.  Chaloner*  295 

5.  Testator  manifesting  an  inten- 
tion to  dispose  of  the  residue,  but 
leaving  it  inchiate,  inasmueh  as 
he  did  not  name  the  residuary 
legatee,  it  was  held  that  the 
executors  were  not  entitled  to  the 
surplus. 

Where  parol  evidence  can 
be  read  to  show  no  resulting 
trust,  like  evidence  may  be 
read  contril  to  disprove  the  im- 
plication from  the  former. 

Legacy  to  one  alone  of  two 
(or  more)  executors,  will  not 
I      exclude  either. 

6.  Legacy 
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6.  Legacy  to  the  daughier,  8to. 
of  an  executor,  is  not  to  be 
deemed  a  legacy  to  him  so  as 
to  prevent  bis  taking'  tbe  sur- 
plus merely  for  tbat  reason. 
BUhop  of  Chyne  v«  Young. 

Page  500 

7.  Legacy  to  next  of  kin,  as  well 
as  to  executorsi  tbongb  to  ever 
s6  small  an  amount,  does  not 
exclude  tbe  next  of  kin  from 
ibe  residne.  Legacy  does  ex- 
elude  executors  in  general; 
tbougb  not  universally.  An- 
drew Y.  Clark.  332 

8.  Testator  baving  appointed 
bis  wife  and  tbe  Defendant 
executors,  and  given  bis  wife 
certain  specific  articles,  and 
his  wife  baving  died  in  bis  life- 
time, tbe  Defendant  held  enti- 
tled to  tbe  whole  residue,  com- 
prising those  articles  as  lapsed; 
and  the  bill  of  the  next  of  kin 
was  dismissed ;  but  without 

.  costs.  Wilson  v.  Ivat.  335 
9*  Devise  of  a  real  estate  in  fee 
to  the  wife  of  surviving  execu- 
tor, no  objection  to  bis  taking 
tbe  residue  of  the  personalty. 
Sir  J.  Strange,  M.  R.  held 
tbat  executor,  as  such,  takes  all 
that  is  not  disposed  of,  whether 
by  lapse  or  otherwise,  unless  a 
contrary  intent  is  clearly 
shewn;  calling  him  a  ** legal 
residuary  legatee^*  336 

10.  Distinction  between  tbe  ex- 
ecutor, as  suchf  taking  lapsed 
residue  and  a  lapsed   legacy. 


HM  tkdt  he  dties  not  take  the 
former.  As  to  the  latter,  quere. 

.  Page  336 

11.  Executor  not  baving  exhi- 
bited an  inventory^  and  baving 
paid  all  legacies  but  one,  is  a 
sufficient  foundation  to  charge 
him  with  assets  as  to  that  lega- 
cy, though  not  positively  con- 
clusive. 

An  inventory  solemnly  exbi« 
bited  not  conclusive  on  execu- 
tor, if  there  has  been  a'  varia- 
tion of  circumstances*  A  le- 
gatee paid  by  an  executor  vo- 
luntarily, not  obliged  to  refund 
to  tbe  rest ;  except  in  tbe  case 
of  bis  insolvency.  Orr  v. 
Kaimes.  343 

12,  Each  executor  has*  entire 
controul  over  a  testatcw^s  per- 
sonal estate  ;  he  may  release, 
pay,  or  transfer  without  tbe 
others.    And  so  as  to  each  ad- 

-  ministrator;  though  formerly 
questioned. 

One  executor  may  fetain  in 
satisfaction  of  his  own  debt,  if 
no  fraud. 

A  surviving  purlner,  there- 
fore, being  an  executor  of  the 
deceased  partner,  and  having 
mortgaged  leasehold  property 
of  tbe  latter  for  better  security 
of  a  debt  due  from  the  testator 
to  himself,  tbe  mortgagees 
were  entitled  to  satisfaction; 
and  creditors  of  the  testator, 
under  marriage  articles,  who 
bad  no  specific  lied,  were  not 

allowed 
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allowed  to  pursue  the  premises 
thus  assigned.  Jacomb  v, 
Haruoodj  P^ge  358 

13.  Executors  can  make  a  valid 
assignment  of  their  testator's 
property  in  respect  of  their  own 
debts,  or  where  they  apply  the 
consideration  of  it  for  their 
own  purposes,  if  no  fraud  in 
the  other  party,  or  reasonable 
ground  of  suspicion  in  the 
transaction.     Taner  v.  Ivie. 

407 

14.  Executors  and  administra- 
tors are  considered  as  trustees 
in  many  instances.  412 

15.  Bequest  of  residue  to  go  over 
in  a  particular  event  (which 
took   place)    to     ...     . 
(leaving  a  blank.) 

The  executors  excluded  by 
such  inchoate  gift,  and  the  next 
of  kin  entitled. 

Next  of  kin   not  excluded 
from  taking  the  residue  by  le- 
gacies bequeathed  to  them. 
Lord  North  and  Guildford  v. 
Purdon.  416 

16.  Though  every  trustee  of  part 
of  the  personal  estate  is  not  to 
be  called  to  account  by  a  par- 
ticular pecuniary  legatee,  but 
only  by  the  executor  or  ad- 
ministrator ;  and  though  such 
trustee^  who  receives  the  trust 
money,  and  thereby  becomes 
a  debtor,  is  not  to  be  consider- 
ed and  chargeable  as  executor, 
merely  because  he  is  so  named 


I 


in  a  will,  yet  where  he  is  made 
a  co-executor,  and  does  not  re- 
nounce  whilst  he  receives  the 
trust  money,  he  is  properly 
made  a  Defendant  to  a  suit  for 
a  general  account,  and  is  ac- 
countable therein  for  his  re- 
ceipts ;  and  this  the  more  es- 
pecially since  his  being  named 
executor  is  a  release  of  the 
debt  at  law.    Moore  v.  Moore. 

Page  445,  446 


EXECUTORY  DEVISE. 

Contingent  remainder  on  an  ex- 
ecutory devise.  Hopkins  v. 
Hopkins.  145 


EXPECTANCIES. 
5ee  Post  Obit  Bonds. 

Purchase  of  a  reversion  not  set 
aside  merely  for  undervalue, 
there  being  no  fraud.  Nichols 
V.  Gould.  394 


EXONERATION. 

1 .  Incumbrances  of  an  ancestor 
not  a  primary  charge  on  the 
son*s  personal  estate,  although 
the  latter  had  entered  into  a 
covenant  to  pay  them.  Leman 
V.  Newnham,  40 

2.  Settlement  on  marriage,  of  es- 
5  N  tates, 
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tates,  leasehald  and  otfaets, 
which  vfttt  subject  to  incum- 
brances. The  issue  of  the 
marriage  held  not  intitled  to 
have  them  disincambered  out 
of  their  father's  assets.  Clarke 
T.  Samson.  Pag  e  7 1 

3.  Second  tenant  in  tail  joins  in 
a  mortgage  and  bond  with  the 
^rst,  who  receives  the  money 
lent.  Held  to  be  only  a  sure- 
ty^ and  the  real  estate  not  li- 
able in  aid  of  the  personal  Es- 
tate of  the  first,  although  he 
had  joined  in  hopes  to  prevent 
a  recovery.  Parol  evidence  of 
an  agreement  between  the 
parties  deemed  inadmissible. 
Robinson  v.  Gee.  139 

4.  Tenant  in  tail  pays  off  an  in- 
cumbraiice^  but  takes  no  as- 
signment y  the  remainder  over,  • 
4inder  thi^circufnsiances,  strbject 
to  pay  it  to  his  representative. 

KirUam  v.  Smith.  141 

5.  £xouer&tiou  of  personal  es- 
tate by  the  real  estate  mast  be 
in/  express  declaration  or  neces- 
sary inference.  213 

6.  A  father,  tenant  for  life,  pro- 
cured! his  S6n,  who  was  tenant 
in  tail^  to  join  in  raising  mo- 
ney, which  the  father  received 
and  applied  to  his  own  use. 
l)ecreed  to  exonerate  the  es- 
tate; the  son  being  only  in  the 
nature  of  a  surety  for  it  as  the 
debt  of  his  father.    Piers  v. 

•    Piers.  231 

?•  Money  due  by  testatrix  at  her 


death,  in  respect  of  satts  insti- 
tuted by  her  relatite  to  her  real 
estates,  held  to  be  tf  charge 
upon  her  real  estate ;  and  tha^ 
the  personal  estate  was  ttholljf 
eteifipt.    Mogg  V.  Hodges. 

Page  t64 
On  forfeiture  of  am  estafte, 
the  Crown  or  its  grantee  takes 
it  CRt^  onef*e ;  that  is,  subject 
to  all  ehafges  fairiy  bindmg 
the  party  with  reference  to  it, 
although  voluntary;  but  not 
subject  to  debts  at  large.  The 
Otown  in  such  case  has  the 
same  equity  to  be  relieved 
against  convevance!$  en  the 
gtound  of  fraud,  8tc.  8(c«  as  the 
party  would  have.  Duke  of 
Bedford^.  Coke.  310 


F. 


FACTOR. 

Plaintiff  a  factor  abroad^  having 
exceeded  the  price  limited  for 
a  purchase  of  hemp ;  the  de- 
fendant^ who  objected  to  the 
contract,  but  afterwards  re- 
shipped  and  disposed  of  some 
of  it  on  a  new  risque^  was  or* 
dered  to  account  for  the  whole 
at  the  cost  price.  C^mwal  v. 
mison.  2f5 

FEE 
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FEE. 

See  also  Estate  of  inherit- 
ance, &c« 

It  is  not  necessary  that  the  word 
''  heirs'*  should  be  inserted  to 
carry  the  fee,  where  the  pur- 
poses of  a  trust  cannot  be 
answered  unless  the  trustees 
have  a  fee.  Gibson  v.  Ijord 
Montfort.  Page  214 

FEE  (Conditional.) 

Annuity  in  fee  granted  by  king 
Charles  II.  out  of  Bart>adoes 
duties,  is  not  a  rent  nor  realty; 
nor  within  the  Statutes  either 
of  Frauds  or  De  Donis,  8cc. 
Therefore  being  settled  on  A. 
"  and  the  heirs  of  her  body," 
it  was  held  to  amount  to  ^fee 
simple  conditional  at  the  com- 
mo7i  law,  the  remainder  over 
being  void,  and  that  Jl.  hav- 
ing had  issue,  might  bar  the 
possibility  of  reverter.  Earl 
of  Stafford  v.  Buckley.        340 


FEE  (Simple.) 

Devise  of  all  that  '•  estate  "  tes- 
tator bought  of  M.  held  to 
pass  the  fee.  So  held  also  as 
to  another  clause,  which  was 
a  devise  of  •*  the  reversion  "  of 
that  tenement  his  sister  lived 
in  after  her  death.    Held  cos- 


tr&  as  to  other  devises,  being 
first,  ^'  all  those  houses  he 
bought  of  T.  W.  containing 
three  dwellings,  with  all  their 
appurtenances,'*  and  next  as  to 
a  devise  of  that  tenement  in  the 
possession  of  Mi  B,  presently 
after  his  death.'"  Bailis  v. 
Gale.  Page  883 

FEOFFMENT. 

A  deed  poll  by  a  father,  in  favour 
of  his  family,  purporting  to 
grant  real  and  personal  estate, 
to  take  effect  after  his  decease, 
and  without  any  livery  madeg 
held  to  amount  to  a  covenant 
to  stand  seised.  Rigden  y» 
Vallier.  355 

FINE. 

1.  As  to  a  fine  of  land  not  bar^^ 
ring  a  rent  charge  issuing  out 
of  the  land,  and  belonging  to 
a  third  person.  181 

2.  Fine  by  persons  in  possession, 
and  non-claim,  the  legal  estate 
being  in  trustees,  held  not  to 
bar  an  equitable  charge  under 
the  deed  of  trust ;  though  a 
great  length  of  time  had 
elapsed.  Earl  of  Pomfret  v. 
Lard  fVindsor.  411 


FORFEITURE. 

1.  Gift  over  on  A.^h  refusal  to 
2  N  t  marry 
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marry  B.  The  forfeiture  held 
not  to  take  place  from  an  offer 
being  declined  once  or  twice, 
but  from  a  more  formal  ac- 
knowledgement. Johnson  v. 
Smith.  Page  163 

2.  On  forfeiture  of  an  estate,  the 
Crown  or  its  grantee  takes  it 
cum  onere;  that  is,  subject  to 
all  charges  fairly  binding  the 
party  with  reference  to  if,  al- 
though voluntary  ;  but  not 
subject  to  debts  at  large.  The 
Crown  in  such  a  case  has  the 
same  equity  to  be  relieved 
against  conveyances  on  the 
.  ground  of  fraud,  &c.  &c.  as  the 
party  would  have.  Duke  of 
Bedford  v.  Coke.  3 1 0 

3*  The  legal  disability  of  an 
alien  to  hold  lands,  neither  a 
penalty  or  forfeiture.  Attorney 
General  v.  Duplesis.  368 

4.  Demurrer  allowed  to  a  disco- 
very of  the  fact  of  a  marriage, 
which,  if  taken  place  without 
.  consent,  would  cause  a  forfei- 
.  ture  of  an  estate ;  the  bill  charg- 
.  ing  there  was  such  marriage 
and  no  consent.      Chancey  v. 
Fenhoulet.  358 

FORGERY. 

1.  Issues  directed  as  to  the 
forgery  of  a  will  and  other  in- 
struments, and  decree  on  the 
result  on  the  equity  reserved. 
Barnes/j/  v.  Powell. 

77,  and  (152) 
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2.  A  will  relative  {inter  alia)  to 
real  estate  having  been  found 
by  a  verdict  at  law  to '  have 
been  forged,  the  Defendant 
ordered  to  transmit  and  lodge 
the  probate,  &c.  with  the  Re- 
gistrar of  the  Ecclesiastical 
Court,  8cc.  &c.  Bamesly  v. 
Powell.  Page  152, 158 


FRAUD. 

1.  As  to  securities,  8ic.  in  fraud 
of  marriage  agreements. 

58,66 
Settled  estate  disencumber- 
ed of  a  charge  in  fraud  of  a 
marriage  agreement.    Trough- 
ton  V.  Troughton.  66 

2.  A  party  having  obtained  a 
sum  of  money  from  the  plain- 
tiff* in  purchase  of  an  estate  to 
which  the  Defendant  had  laid 
claim,  but  of  which  he  seemed 
to  be  apprized  the  Plaintiff* 
was  the  true  owner,  decreed  to 
refund  that  specific  sum,  with 

interest  and  costs.     Bingham 
V.  Bingham.  81 

3.  As  to  suspicious  assignments 
for  the  family  of  an  insolvent 
debtor.     Jenner  v.  Wilkins. 

112 

4.  A  promissory  note  suspicious 
in  itself  under  the  circum- 
stances^ and  the  admitted  object 
of  it  being  an  improper  one, 
even  if  the  note  were  actually 
genuine,  decreed,  at  the  instance 

0/ 
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of  the  person  alleged  to  have 
given  ii,  to  be  deposited  with 
the  Registrar  of  the  Court  in 
the  first  instance ;  with  a  de- 
claration that  the  PlaiDtiff  was 
entitled  to  be  relieved  against 
it  ;  without  preventing  the 
Defendant  from  bringing  an 
action  on  it  within  a  reason- 
able time ;  and  if  delay  in  so 
doings  then  to  be  delivered  up. 
Bishop  of  Winchester  y.Four- 
nier.  Page  40 1 

5.  Assignment  of  a  sailor's  share 
of  prize  money  at  an  under- 
value, set  aside  for  fraud ;  but 
still  to  stand  as  a  security  for 
what  was  really  advanced.  The 
same  equity  as  to  an  under  as- 
signment.   How  V.  Weldon. 

418 

6.  Gift  of  an  annuity  soon  after 
coming  of  age  to  trustee,  or 
guardian,  set  aside  on  general 
principles  of  public  utility ; 
and  here,  furthermore,  on  par- 
ticular circumstances  of  impo* 
sition.  A  person,  however, 
may  bind  himself,  soon  after 
coming  of  age,  under  proper 
circumstances,  as  if,  being  ac- 
tually in  possession,  and  quite 
sui juris,  he  makes  such  a  grant 
by  way  of  reward.  Hylton  v, 
Hylton.  427 

7.  Relief  against  deeds  obtained 
by  fraud  and  imposition. 

Conveyance  for  considera- 
tion' not  afterwards  to  be  set 
up  as  a  gift;  and  being  for 


fictitious  consideration,  insert- 
ed by  the  grantee  himself, 
though  found  a  gift  by  a  jury, 
set  aside  in  equity. 

Interest  obtained  through 
fraud  cannot  be  maintained  by 
third  persons,  though  not 
themselves  parties  to  the  im- 
position.    Bridgman  v.  Green, 

Page  452 
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FRAUDS  (Statute  of.) 
See  Evidence  Parol. 

1.  A  mother  suffering  a  marriage 
to  take  place  upon  an  under » 
standing  that  she  would  give 
her  daughter  1000/.  portion; 
and  articles  having  been  exe- 
cuted amongst  the  other  parties, 
whereby  such  portion  was 
agreed  to  be  settled.  Held, 
that  her  signature  to  the  ar- 
ticles, as  a  witness,  she  know- 
ing the  contents,  was  equiva- 
lent to  her  being  an  actual  par- 
ty  to  them,  so  that  she  could 
not  take  advantage  of  the  sta- 
tute.    fVelford  v.  Bezeli/.       6 

2.  With  reference  to  the  statute, 
the  word  ^* party*'  is  not  to  be 
considered  as  party  to  a  deed, 
but  as  person  in  general.        6 

3.  The  statute  of  Frauds  does 
not  enable  a  party  to  commit 
a  fraud ;  as  in  the  case,  where 
a  mere  mortgage  being  .con- 
templated,   and   an   absolute 

con- 


550 


Index  of  the  Principal  Maiiet^4 


conveyance  made  by  one  deed 
with  the  ifUtntioH  of  a  defea" 
zance  being  executed  by  another^ 
which  never  takes  place,  8cc.  8(c. 
Dixon  V.  Parker.       Page  346 

4.  Bond  by  husband  on  marriage, 
recitiDg  agreement  to    settle 

^  wife's  estate  on  the  issue,  &c. ; 
the  wife  not  an  executing  par- 
ty. After  the  marriage,  a  real 
estate  of  the  wife  came  into 
possession.  The  husband  died. 
The  wife  married  B.  and  died ; 
bill  by  a  younger  child  against 
B.  and  the  heir  of  his  mother. 
It  seems  that  the  Statute  of 
Frauds  couM  not  have  been 
taken  advantage  of,  on  ac- 
count of  the  wife  not  having 
been  an  executing  party,  since 
the  marriage  took  place  in  con- 
sequence of  the  instrament  ex- 
ecuted by  the  husband.  Here, 
however,  the  wife  had  proved 
and  acted  under  her  first  hus- 
band's will,  which  recited  the 
bond;  from  whence  it  was 
held  that  the  had  bound  her- 
self at  all  events.  Archer  v. 
Pope.  422 


G. 


GRANT  EX  TURPI  CAUSA. 

Bill  for  pajrment  of  a  sum  of  mo- 
ney and  an  annuity  secured  by 


a  deed  poll  by  a  young  wo-* 
man  who  had  been  seduced  by 
a  married  man,  in  whose  fami-^ 
ly  she  lived  as  companion  to 
his  wife,  and  who,  by  continu- 
ing to  live  with  him,  occasion- 
ed a  separation,  diimtssed,-  but 
without  costs,  on  account  of 
her  previous  good  character. 
Priest  V.  Parrot.        Page  330 


GUARDIAN  AND  WARD. 
See  also  Ward  of  Court. 

U  As  to  the  marriage  of  a  Ward 
of  Court  to  a  Foreigner  out  of 
the  Realm  : — the  protection 
and  interference  of  the  Court, 
even  after  a  female  Ward  has 
attained  21.  lU  removal  of 
testamentary  guardians,  8cc. 
see  in  Roach  v.  Garvan. 

88,89 

2.  It  is  waste  in  a  Guardian  to 
convert  antient  pasture  into 
arable  land,  even  for  a  tempo- 
rary benefit.     Clark  v.  Tliorp. 

348 

3.  Guardian  or  trustee  for  an  in- 
fant, who  has  a  contingent  es- 
tate, cannot  cut  timber  of  his 
own  authority,  though  it  may 
be  fit  for  cutting,  or  even  for  a 
probable  benefit.  Though 
such  an  act  may  not  amount 
to  waste,  he  will  still  be  en* 
joined.    Knighi  v.  Duplesns. 

379 

HEIR. 
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H. 

HEIR. 

1,  Answer  of  an  heir  at  law,  be- 
lieving that  a  will  was  made, 
will  not  dispense  with  its  being 
proved  against  him-  Potter  v. 
Potter.  Page  147 

^  The  Court  will  not  appoint  a 
receiver  on  bill  by  an  heir  at 
law  against  a  devisee,  unless  i 
there  are  strong  circumstacLces.  { 
Knight  y.  Duplessis.  165  \ 

3.  An  estate  being  devised  to  jR.  . 
*'  or  his  heir**  on  a  contingen*  | 
cy,  and  R.  having  conveyed  ' 
all  his  right,  title,  &c.  before 
the     contingency    happened, 
and  then  died,  his  heir  has  no 
claim.     Wright'v.  Wright. 

192 

4.  Devisee  on  condition  that  the 
land  should  go  oeer  to  another, 
if  he  did  not  give  a  release  in  | 
three  months  ^fler  testator's 
death,  dying  in  the  testator's 
life-time,  the  devisee  over  shall 
take  instead  of  the  heir  at  law, 
this  being  a  conditional  limita" 
tion,  and  not  a  strict  condition. 
Avelyn  v.  Ward.  195 

5.  Receiver  not  appoiate4  on 
behalf  of  heir  at  law,  as  against 
a  devisee.  The  heir  must  try 
the  question  at  law.  Knight 
V.  Duplessis.  379 


H£IR  (Expectant.) 

Courts  of  Equity  are  more  strict 
now  than  formerly  as  to  bar- 
gains made  for  a  person's 
ex  pectaucies.  Page  3 14,  3 15 
And  Evans  v.  Chesshire.     317 


HEIR-LOOMS. 

Books  not  heir-looms ;  and  if 
limited  to  go  witji  entailed 
lands,  they  become  the  pro- 
perty of  the  first  tenant  in  tail. 
Bridgwater  v.  Egerton.      813 


HIGHWAY  ACTS. 

The  Highway  Acts  protect  gar- 
den-grounds used  for  trade  as 
much  as  private  gardeBS. 
Hughes  V.  Morden  College^  108 


I. 


IDIOT. 

As  to  idiots  in  the  strict  sense  of 
the  word.  390 


IMPERTINENCE. 
See  also  Scandal. 

1.  Reference  for  scandal  may  be 

at 
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at  any  time;  not  so  as  to  mere 
in  pertinence.  Scandal  in- 
cludes impertinence ;  but  a 
matter  may  be  impertinent 
withoutbeing  scandalous.  No- 
thing scandalous  that  is  strict- 
ly relevant  to  the  merits.  JRwt- 
houlet  V.  Passavant, 

Page  274 
2.  Any  record  of  the  Court  may 
be  referred  for  tcandal  at  any 
time ;  [and  even  by  strangers 
to  the  suit]  ;  but  it  is  otherwise 
as  to  a  reference  for  impertu 
nence.  Though  such  orders 
are  discretionary  to  a  certain 
extent^  the  opportunity  may 
be  lost  or  waived.  Anonymous. 

453, 454 


INCUMBRANCES. 

See  also  Exoneration,  Mort- 
OAGB,  Priorities. 

Tenant  for  life  must  keep  down 
the  interest  of  incumbrances, 
though  the  whole  of  the  rents 
and  profits  are  exhausted  by 
it.  The  Court  will,  however, 
in  some  instances,  direct  a 
reasonable  maintenance  there- 
out, if  the  tenant  for  life  be 
otherwise  unprovided  for. 
Revel  y.  Watkinson.  68 


INFANT. 
1.  Questions  as  to  infant  tenants 


in  tail,  their  personal  repre- 
sentatives, &c.  Rook  Y.Worth. 

Page  211 

2.  See  Election,  and  Bough- 
ton  V.  Boughton.  259 

3.  An  infant's  inheritance  is  ne- 
ver bound  by  acts  of  the  Court. 
Taylor  y.  Philips.    .  272 

4.  The  next  friend  of  an  infant 
allowed  costs,  though  the  bill 
had  been  dismissed ;  the  Mas' 
ter  having  previously  reported 
the  suit  for  the  infanfs  benefit. 
Taner  y.  Jvie.  407 
Sed  vide  ibidem. 

5.  There  is  a  difference  in  consi- 
deration of  law,  and  the  strict 
rules  of  the  Court,  as  to  the 
case  of  a  lunatic  being  let  in 
to  take  exceptions  to  a  Mas- 
ter's report,  after  its  being 
confirmed,  and  that  of  an  in- 
fant, but  it  is  equally  open  to 

the  discretion  of  the  Court  in 
either  case.  Earl  of  Bath  v* 
Earl  of  Bedford.  443 

6.  Where  a  trustee  for  an  infant 
has  money  to  lay  out  for  bis 
benefit,  and  employs  it  in  his 
own  trade,  8cc.  the  Court  will 
exercise  an  option  for  the  in- 
fant either  to  have  interest  or 
the  profits  made.    Anonymous. 

452 

INFLUENCE  (Undue.) 

See  Fraud,  Misrepresent- 
ation, &c. 

Stated  accounts  set  aside,   the 

items 


Index  of  the  Principal  Matters. 


553 


items  being  very  gross,  and 
obtained  from  a  person  just 
come  of  age,  under  a  misre- 
presentation, and  the  party  [a 
solicitor]  charged  with  interest 
on  monies  directed  to  be  laid 
out  for  the  infant's  benefit, 
notwithstanding  a  deed  from 
its  grandmother,  that  he  should 
not  be  so  chargeable.  Brovm 
V.  Pring.  Page  192 


INHERITANCE- 
See  Estate,  Fbe,  8cc. 

1 .  Devise  to  A.  in  fee,  with  di- 
rections to  settle  on  descen- 
dants of  his  mother  for  their 
several  lives,  8cc.  A.  may  limit 
an  inheritance  to  effectuate  the 
general  intent.  GodolpMn  v. 
Godolphin.  22 

£•  Rents  and  profits  undisposed 
of  belong  to  the  owner  of  the 
inheritance,  or  persons  entitled 
to  the  enjoyment.  Hopkins  v. 
Hopkins.  145 

5.  Whatever  portion  of  an  in- 
heritance, or  part  of  any  term 
carved  out  of  it,  isnotexpress- 
ly  or  clearly  given  awtiy  or  dis- 
posed of,  remains  with  the 
owner  of  the  inheritance  or  his 
heir,  and  therefore  a  grant  or 
devise  of  the  *'  rents  andpro' 
fiti*  of  such  a  term,  without 
further  words  of  limitation, 
will  operate  only  for  the  pur- 


poses expressed,  or  to  be  clear- 
ly inferred.    Belt  v.  Miehelson. 

Page  238 
Et  vide  Conyngham  v.  Conyng- 
ham.  232 

4.  The  purchase  of  houses  in 
London,  and  of  lands  of  the 
tenure  of  borough  English,he\d 
not  to  be  a  due  execution  of  a 
covenant  in  marriage  articles 
to  purchase  or  settle  ''  lands 
of  infieritance.**  Pinnel  v. 
Hallet.  364 


INJUNCTION. 

See  also  Practice,  Waste, 

&c« 

1.  Garden  grounds  used  for 
trade,  as  much  protected  under 
the  Highway  Acts,  and  by  in- 
junction in  Equity,  as  private 
gardens.  Hughes  v.  Morden 
College.  108 

2.  As  to  injunctions  against  cre- 
ditora  suing  at  law,  afler  a  De- 
cree to  account.  Martin  v. 
Martin.  118 

S.  A  jointress  having  given  leave 
to  the  next  in  remainder  for 
life,  without  impeachment, 8cc. 
to  cut  timber,  the  remainder 
man  in  tail  having  acquiesced 
and  encouraged  his  doing  so, 
the  latter  was  restrained  by 
perpetual  injunction  from 
bringing  action  of  waste 
against  the  jointress.  Aston  v. 
Aston.  186 

4-  In- 
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4.  iDJuoction  agaiost  stopping  ' 
lights  until  trial  of  the  right ; 
which  was  directed  on  the  mo- 
tion. The  Court  will  never 
on  motion  make  an  adverse  or- 
der to  pull  dowu  what  has  bem 
done.     Ryder  v.   Beniham. 

6.  Injunction  to  stay  building 
not  granted  in  cases  of  mere 
injury  or  inconvenience  to  pro- 
perty or  persons  adjcHuing,.  or 
otherwise,  except  by  agree- 
ment, or  the  building  being  of 
such  a  nature  as  to  stop  up  an- 
tient  lights.  Morris  v.  Lessees 
of  Lord  Berkeley,  404 

6.  Where  a  question  is  one  de- 
terminable at  law,  and  no  ob- 
stacle or  incoovenienoe  id  tr^^- 
ing  it,  a  Court  of  Equity  will 
not  ioterpose  by  injunction. 
In  this  case  an  injuDCtion  to 
stay  the  use  of  a  mairket  was 
refused.  A  right  cannot  be 
established  agaiost  all  persons 
under  a  mete  bill  for  an  injunc- 
tion.   Anomymous.  891 

7.  Injunction  extended  to  stay 
trial  in  aciimis  by  a  corpora- 
tion for  petty  customs.  Anon- 
ymouB.  449 

8*  What  will  be  a  breach  of  an 
injunction  to  fitay  pioiceedings 
at  law.    Anonymousm  4^3 

INTEREST. 

1 .  On  a  debt  by  coTenanH  in 
marriage  articles,  withoutmen- 
tion  of  interest,    the   Court 


would  not  reduce  it  Iowcy  than 
five  per  eeni.  &mynfm  v.  Sea- 
wen.  Page  70 
The  like  interest  allowed  on 
a  legacy  for  moUKoing.     ibid. 

2.  The  rate  o(  interest  on  lega- 
ciesy  whether  out  of  personal 
or  real  estate,  altered  since  the 
time  of  Lord  Hardwicke.  The 
Court  now  allows  but  four  per 
cent  from  the  end  of  one  y^ear 
from  testator's  death,  without 
distinction ;  the  case  of  maintC' 
nance,  however,  being  an  excep- 
tion. Bryant  v.  Speke.  100 
AnA-Colexnan  y.   Seymour. 

118 

3.  Construction  of  will.  Interest 
of  legacy  ^owi  the  death  of  the 
testator  on  the  manifest  intetU 
as  to  maintenence.  Beckfordv. 
Tobiii.  161 

4.  Moiiey  charged  on  an  estate 
in  Nevis  held  only  to  carry 
Eoglieh  interest.  Stapletm  r. 
Conway.  197 

5.  Husband  of  tenant  in  tail  takes 
in  ^  mortgage,  and  is  in  receipt 
of  the  rents  and  profits.  On 
a  bill  to  redeem  by  reversioner 
^fter  the  wife's  deaths  no  in- 
terest allowed  to  the  husband 
dunQgikus  wife's  Ufe-time. 
Aumbmry  t..  Brewn.  £  1 3 
.  As  to  tenant  m  tail  keeping 

down  the  inlcrest  of  an  incnm- 
brajQce.  iibid. 

6.  Covenant^  before  the  act  re- 
ducing the  rate  of  intecesty  to 

'    pay  six  per  cent*  is  not  peeju- 

diced 
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diced  by  the  act ;  bat  interest 
tnraed  into  principle  by  the 
course  of  the  Court,was  direct- 
ed to  carry  interest  at  fire  per 
cent,  only  from  the  passing  of 
the  act.  Interest  by  course 
of  the  Court  discretionary. 
Astky  y.  Powis.  Page  £13 
7-  Mo  interest  given  on  arrears 
of  a  voluntary  annuity. 

*Nor  without  a  very  special 
case,  on  arrears  of  annuities 
in  general ;  or  on  arrears  of 
maintenance^  simple  contract 
debts,  &c.  Duke  of  Bedford 
V.  Coke.  310 

8.  Interest  not  allowed  on  arrears 
of  jointure,  except  in  a  very 
special  case  ;  and  it  has  been 
refused  in  very  hard  cases. 
Anonymous,  458 ;  and  Duke  of 
Bedford  v.  Coke.  310 

9.  Interest  on  a  banker's  note 
from  circumstances,  though  no 
evidence  of  an  agreement  for 
it.    Jacomb  v.  Harwood. 

358  8cc. 

10.  Demand  of  interest  on  arrears 
of  an  annuity  waived,  as  not 
likely  to  prevail  under  the  cir- 
cumstances.  Morris  v.  Dilling- 
ham. 339 

11.  As  to  rate  of  interest. 
Denton  v.  Shellard.  351 

12.  Under  a  trust  term,  by  deed, 
to  pay  debts  and  legacies,  held, 
that  simple  contract  debts  did 
not  carry  interest.  So  likewise 
as  to  a  will.  Contr^,  however, 
if  by  any  act  in  the  nature  of 


a  specialty  from  whenoe  an 
intention  can  be  inferred,  as 
if  the  debts  be  annexed  by  way 
of  schedule.  ^^S^  ^79 

13.  Scrivener,  8cc.  receiving  mo-^ 
ney,  and  giving  a  note  to  place 
it  out  at  interest,  is  bound  to 
do  so,  and  is  not  discharged 
from  paying  interest  for  it,  un^ 
less  his  employer  accepts  the 
security  and  interest. 

Balance  of  an  account  sta- 
ted by  such  scrivener,  6cc,  will 
carry  interest.  Barwell  v.  Par'* 
ker.  380 

14.  Generally  speakings  to  war- 
rant a  reservation  of  interest  on 
further  directions,  it  should 
have  been  directed  on  the  ori- 
ginal Decree. 

The  case,  however,  of  a  di* 
rection  for  a  trial  at  law  is  an 
eitception  ;  and  therei  may  be 
others  founded  on  the  peculiar 
nature  of  a  case.  Champ  v* 
Moody.  408 

15.  Interest  computed  on  various 
sums  reported  due,  and  also  on 
all  arrears  of  interest  (on  other 
sums)  and  costs.  But  this 
was  under  very  special  circum- 
stances.   Bickham  v.  Cross. 

409 
1&  Though  in  general  cases 
portions  out  of  real  estate  carry 
interest  tn  their  nature  without 
particular  mention,  yet  after 
a  great  length  of  time  and 
some  laches,  &c.  the  com- 
mencement of  intetesi    was 

fixed 
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fixed  from  the  time  of  the  sum 
to  be  raised  having  become  a 
duty  decreed  on  a  former  occa- 
sion. jB.  Pomfret  v.  Lord 
Windsor.  Page41l8cc. 

17*  Lessor  covenants  for  quiet 
enjoyment,  and  devises  his  es- 
tate in  trust  to  pay  debts.  Les- 
sees, being  evicted,  recover 
against  his  executors,  and  as- 
sign the  judgment.  This  is  a 
debt  by  specialty ;  and  the  as- 
signees are  entitled  to  interest. 
E.  of  Bath  v.  E.  Bradford. 

443 

INTERROGATORIES. 

A  party  to  a  cause  may  be 
examined  on  new  interrogato- 
ries in  the  Master's  office  with- 
out a  new  Order,  the  Master 
being  the  proper  judge.  In 
the  case  of  a  witness  it  is  diffe- 
rent, for  under  a  commission  to 
examine,  there  must  be  a  new 
Order  for  new  interrogatories. 
Cowslade  v.  Cornish.  360 


ISSUE  AT  LAW. 

See  also  Trial,  New    Trial, 

Will,  8cc. 

1 .  On  quantum  damnificatus  by 
non  performance  of  a  covenant 
to  rebuild  houses.  City  of  Lon- 
don V.  Nash.  14 
As  to  the  propriety  of  a 
Court  of  Equity's  interference 
in  such  a  case.     Fide  page  15 


2.  Issues  directed  as  to  the 
forgery  of  a  will  add  other 
instruments,  and  Decree  on 
the  result  on  the  equity  reserv- 
ed.    Bamesly  v.  PoweL 

Page  77  &  152 

3.  All  the  witnesses  to  a  will 
must  be  examined  at  Law, 
under  an  issue  in  a  suit  to  es- 
tablish a  will.  Vide  in  Ogle  v. 
Cook.  106 

4.  Issues  at  Law  on  a  forged  will, 
&c.  and  Orders  made  after  ver- 
dict*    Bamesly  v.  Powel. 

152  &c. 


J. 


JOINT-TENANCY. 

5^^  also  Tenant  in  Common. 

1.  Implied  gift  in  Che  surviving 
interest  of  a  lease  which  bad 
been  renewed  by  A.  in  the  joint 
names  of  himself  and  brother, 
on  the  ground  of  intention, 
though  proved  but  by  one  wit- 
ness.   Maddison  v.  Andrew. 

45 
2.  A  father  having  provided  for 
his  eldest  son»  but  not  for  his 
other  children,  takes  a  securitv 
for  the  proceeds  of  an  estate 
sold  in  the  joint  names  of  him- 
self and  eldest  son.  Held  a 
trust  for  the  father's  personal 
representatives.    Pole  v.  Pole. 

55 

JOINTURE. 
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JOINTURE. 

1.  The  parties  entitled  to  an  es- 
tate^ subject  to  jointure,  upon 
confirming  that  jointure,  are 
purchasers  of  the   Jointress's 

^interest  in  incumbrances  paid 
off  by  her  fortune,  and  assign- 

'  ed  for  the  better  security  of  her 
rights  under  the  settlement. 
Earl  of  Portsmouth  v.   Lady 
Suffolk,  &c.  Page  28 

2.  Though  an  offer  be  made  to 
confirm  a  widow's  jointure,  she 
is  not  obliged  to  discover  the 
title  deeds  until  the  offer  be 
effectuated.  She  must,  how- 
ever, state  the  date  of  her 
jointure  deed,  whether  it  was 
executed  at  that  time,  and 
the  premises.  Leach  v. 
Trollop.  458 


JURISDICTfON. 

See  likewise  Equity. 

1 .  The  Court  of  Chancery  has  no 
jurisdiction  in  charitable  in- 
stitutions regulated  by  char- 
ter, &c.  Attorney  General  v. 
Smart,  53 

Nor  has  it  jurisdiction  to 
interfere  with  the  election  of 
Members  of  Colleges,  or  mis- 
application of  their  funds,  8cc. 
where  the  appointment  of  a 
general  visitor  can  be  inferred. 
Attorney  General  v.  Talbot.  58 


2.  Bill  for  an  account  does  not 
lie  on  behalf  of  a  master  for 
the  eamingH  of  bis  apprentice, 
the  remedy  being  at  law.  Mar- 
tin  v.  Martin.  Page  1 18 

3.  Plea  to  the  jurisdiction.  Green 
y.  Rutkerforth.  212 

4.  Where  trustees  of  a  Charity 
have  discretionary  powers,  the 
Court  will  not  interpose  unless 
they  act  corruptly.-^Though 
it  may  not  chuse  to  interpose, 
it  does  not  follow  that  an  in- 
formation, seeking  the  Court's 
interference,  will  be  dismissed ; 
since  it  may  be  serviceable  to 
maintain  a  controul  over 
them. 

Where  there  is,  in  point  of 
substance,  a  visitor,  it  excludes 
the  general  interference  of  the 
Court,  either  by  commission 
within  the  43Eliz.  or  its  ordi- 
nary jurisdiction.  Attorney 
General  v.  Governor  of  Har- 
row School.  429 

5.  As  to  the  jurisdiction  of  Fo* 
reign  Courts.  A  commission 
granted  to  examine  at  Paris 
as  to  the  extent  of  jurisdiction 
of  a  particular  Court  erected 
there,  but  not  as  to  the  original 
constitution  of  it.  Gage  v. 
Lady  Stafford.  430 


LACHES. 
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LACHES. 

See  Length  of  Time. 

!•  As  to  neglect  of  a  mortgagee 
in  obtaining  the  titk  deeds. 
Ryall  Y.  Rawles.        Page  177 

2.  Injunction  until  hearing,  to 
restrain  an  action  by  a  bank- 
rupt against  the  assignees  un- 
der hiB  commiseioD,  upon  the 
ground  of  his  long  acqules* 
ceuce  under  the  codiimssion* 
Flower  v.  Herbert.  374 


LENGTH  OF  TIME. 

See  La^heS' 

1.  Length  of  time  how  far  a  bar 
to  an  account  in  EquUy •  412 
Though  stale  accounts  are 
discouraged^  yet  an  adminis- 
trator who  was  to  see  to  the  exe^ 
cution  of  a  trust  out  of  real  es- 
tate, and  was  accountable  for 
the  amount,  was  not  allowed 
to  take  advantage  of  the  length 
of  time  elapsed.  E.  Pomfret 
V.  Lord  Windsor.        411,  8tc. 


LAPSE. 

See  Legacy,  Residue,  Execu- 
tor, &c. 
1 .  A  liiequest  out  of  real  estate 


tobepaidwithin  12  mmiihs  after 
the  death  of  A.  The  legatee 
survives  A.  but  lives  only  one 
month  after  her ;  held  not  to 
have  lapsed.  Hodgson  v.  Raw^ 
son.  Page  37 

2.  The  benefit  of  a  bequest 
forgiving  a  debt  due  from  A. 
and  directing  a  security  for  it 
to  be  given  up,  not  lost  by 
way  of  lapse,  by  the  death  of 
A.  in  the  Ufetime  of  the  testa-. 
trix.      Sibthorp  v.   Moxton* 

S9 

3.  Executory  trust  for  three,  for 
their  lives  as  tenants  in  com^ 
mon;  ifany  died  without  issue 
living  at  their  deaths^  their 
shares  to  go  to  survivors ;  with 
contingent  remainders  in  tail ; 
and  remainders  over.— Two  of 
them  dying  in  the  lifetime  of 
testatrix,  held  their  shares  lap- 
sed and  went  over.  Sperling 
V.  Toll.  52 

4.  The  nomination  of  a  Master 
to  a  Charity-school  not  sub- 
ject to  the  general  rules  of 
lapse,  as  in  cases  of  preseaiations* 
to  Livings.  Attorney  General 
V.  Wycl^e.  61 

5.  Bequest  of  a  contingent  inter- 
est in  personalty,  void  where 
the  preceding  gift  never  vested^ 
owing  to  a  lapse.  Miller  v. 
Faure.  64 

6.  A  person  having  power  to  ap- 
point 4000/.  to  any  of  her  kin  ; 
and  for  want  of  appointment, 
to  go  according  to  Uie  statute^ 

appoints 
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appoints  H  to  faer  fiephew '' tip-  * 
on  condition**  that  he  paid  bis 
fiiother  [one  of  the  next  of  kin] 
dA  atiDuity;  though  the  ne- 
phew died  in  her  lifetime  whef  e- 
by  the  appoininieiit  as  to  him 
became  void,  his  ittothef  held 
entitled  to  her  annuity*  Oke  v. 
Heath.  Page  84 

7.  An  ulterior  appoifntmeot  to  a 
niece  **  of  all  the  rat,  Sfc.  .  of 
i»hat  shehad  power  io  dUpone  afj* 
he}d  to  pasB  the  fesidcM  of  the 
abore  sum  which  had  thus 
lapsed.  ibid. 

8.  Grant  ^  personal  estate  by 
deed  to  trustee$f  for  a  nteoe  after 
the  death  of  the  grantor,  pas- 
ses to  her  representaUvas,  al- 
though the  niece  died  in  the 
grantor's  iifetime.  Peck  v. 
Parrot.  134 

0.  A  testator  hating  desised  J. 
^'  to  leave*"  D.  500/«  at  her 
death,  out  of  the  money  be- 
queathed her,  and  D.  having 
died  in  J*e  l^etime,  after  emri- 
ving  the  teitator;  held  that 
sQcfa  bequest,  did  not  thereby 
lapse;  amounting  to  a  iegacy 
from  the  original  testator. 
Medlicot  v«  Boem.  1 16 

10.  Devise  of  SOflOOt,  to  testa- 
tor's wife  for  life^  and  after- 
ward to  be  distributed  ampng 
his  children,  as  she  by  deed,  ! 
will,  or  instrument  10  naiHire  ! 
of  a  will»  should  appoint*  She, 
ii«TiDgmwiiedag«i»,ap(H>inU 
by  will  (inter  alia)  untq  tW9  of 


the  children  who  died  in  he 
lifetime.  Held  that  their  re- 
presentatives weretiot  entitled ; 
and  that  the  shares  so  appoint- 
ed to  them  lapsed,  and  fell  into 
the  residue.  D.  of  Marlho' 
rough  V.  Lord  Godolphin. 

Page  299 


LEASEHOLDS. 

As  to  the  contribution  and 
appointment  towards  renewals 
of  leases.     Vemey  v.  Vemey. 

199 


LEGITIMACY. 
See  Baker  v.  Hart. 


26 


LEGACIES. 

iSlfealS0ExECVTOBS,LE0ATfiES« 

&c.  &c. 

1.  A  bequest  out  of  teal  estate, 
to  be  paid  within  12  months  af^ 
ter  the  death  of  A.  The  legatee 
survives  A.  but  lives  only  one 
month  after  her.  Held  not  to 
have  lapsed.  Hodgson  v^  Raw^ 
son.  37 

.ft.  Legacy  giwtnto  the  children 
of  S.  she  then  having  but  one ; 
held  for  the  benefit  of  all  born, 
or  to  be  born.  Maddison  v. 
Andrew*  '  45 

3.  A  daughter  being  a  creditor 

under 
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under  her  father  the  testator's 
marriage  articles,  and  having 
a  legacy  bequeathed  to  verif 
near  the  amount,  an  account 
was  directed  as  to  the  testator's 
personal  estate  at  the  respective 
tima  of  making  kit  will,  and 
of  his  death.  King  v.  Phiiips. 
Page  131 

4.  Legacy  of  stock — Erroneous 
descriptioD. — Satisfaction, 
Door  V.  Geary.  139 

5.  Bequest  of  goods  on  board  a 
ship  is  good,  though  they  may 
have  been  afterwards  removed. 
and  were  not  on  board  at  the 
testator's  death. 

Neither  cboses  inaction,  nor 
securities  for  money,  pass  un- 
der a  bequest  of . "  goods   and 
chattels/'     Chapman  v.  Hart. 
146.  147 

6.  Specific  legacies  of  stock  et  e 
conlri.    Avelyn  v.  Ward.    \^S 

7.  Plate  passes  under  a  bequest 
of  "household  goods."  Sta- 
pletotiv.  Conway,  197 

8.  A  father,  having  to  pay  a  lega- 
cy to  his  daughter,  gives  her 
a  greater  sum  on  her  marriage, 
and  no  demand  of  the  legacy, 
though  knowledge  of  it  daring 
the  daughter's  life.  .  This  held 
a  satisfaction,  and  the  husbaud 
not  entitled.  Seed  v .  Bradford. 

220 

9.  Construction  as  to  legacies, 
specific  and  otherwise. 

Bequest  "  of  400^.  East  In- 
dia bonds,"  under  the  circum- 


itances  not  specific ;  but  a 
legacy  of  quantity,  to  be  made 
good  out  of  the  general  assets ; 
the  testatrix  having  repeated- 
ly, in  this  bequest,  omitted  the 
word  "my,"  which  she  had 
used  in  other  bequests  cleaily 
specific ;  and  having  only  one 
£ast  India  bond  at  her  death. 

Bequests  of  South  Sea 
Stock,  in  parcels,  to  a  larger 
amount  than  testatrix  was 
possesed  of,  held  specific,  tfae 
bequest  of  the  last  parcel  being 
called  "  the  remaining  S.  S. 
stock  standing  in  her  name." 

These  legatees  must  abate 
in  proportion  inter  se.  Sleech 
T.  Thorington.  .  Page  437 

10.  Bequest   "  to  the  two    ser- 
'  '  vants,"  that  should  live  with 

testatrix  at  her  death:  she  had 
three  at  that  time,  and  all  of 
them  entitled.  Sleech  t.  2%o- 
rington.  ibid. 

11.  Specific  legacy,  if  existing, 
the  whole  paid,  though  no- 
thing left  for  pecuniary  ;  but 
if  not  existing  the  right  is  gone. 

A  debt  specifically  be- 
queathed, and  afterwards  vo- 
luntarily paid  in,  no  ademp- 
tion of  the  legacy ;  if  a  com- 
pulsory payment,  it  may  or 
may  not  be  an  ademption  ac- 
coiding  to  circamstances ;  for 
if  a  particular  reason  is  given, 
or  if  replaced  on  same  fund, 
or  so  ordered,  it  is  no  ademp- 
tion. 

Bequest 
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7  Bequest  of  a  Dote  for  500/. 
•'  m  the  hands  of  F. ;"  when  F. 
had  laid  it  out  i»  stock  un- 
knowQ  to  testatrix.      Though 

.  the  bequest  of  the  note  is  spe- 
ciiicy  the  legatee  shall  have  the 
slock  in  which  it-is  vested. 
Drinkwater  r.  Fakaner. 

Page  451 

1^.  Bequest  of  a  much  larger  le- 
gacy than  a  debt  due  from 
testator,  on  a  condition  which^ 
by  a  subsequent  deed,  it  be- 
came impossible  to  ftilfil,  held 
to  be  satisfttction,  though  it 
would  not  have  been  so  from  the 
will  akme.  Small  circumstan- 
ces will  free  such  bequests  from 
the  rule  of  constructive  satis- 
faction.  Mathews  v.  Mathews. 

466 
See  also  Clarke  v.  Cruise. 

447 

LEGATEES. 

See  also  Legacies,  Residuaby 
Legatee,  &c. 

1.  A  sale  directed  tit  favour  of 
creditors,  or  a  devise  of  '*  rents 
and  profits**  alone^  and  although 
contrary  to  the  testator's  in- 
tention. Held  otherwise  as  to 
legatees,  under  the  same  in- 
strument.   Baines  v.  Dixon, 

35 

2.  A  legatee  voluntarily  paid  by 
an  executor  not  obliged  to  re- 
fund to  the  rest,  except  in  the 
case  of  his  insolvency  ^  and  it 


seems,  even  as  to  that  there  is  a 
distinction.     Orr  v.  Kaimes. 

Page  343 

3.  Real  assets  followed  un^er 
administration  bonds  by  lega-- 
tees,  creditors  have  no  such 
right.     Askly  v.  Bailie.      382 

4.  As  to  whether  residu^y  lega- 
tees paid  by  executors  diall 
refund  to  legatees  who  were 
not  paid  immediately.  Moore 
V.  Moore.  445,  446 

5.  A  testator  reciting  the  amount 
of  a  debt  he  owed  A>  aeeording 
to  his  own  eompuiation  of  it, 
diitoots  such  amount  to  be  paid 
out  of  his  real  and  personal  es- 
tate, and  bequeaths  an  annui- 
ty to  A.  for  life  out  of  his  real 
and  personal  estates.  Such 
creditor  may  enjoy  f^e  annui- 
ty, and  be  at  liberty  to  dispute 
the  testator's  calculation  of  the 
debt.  Clarke  v.  Guise.  447 
Fide  also  Mathews  v.  Maihews. 

455 

UEN. 

See  also  Attorney  andCuENT, 

Ci^BRK  in  Court,  8u:. 

• 

1.  No  lien  on  a  ship,  or  the  pro- 
ceeds from  sale  of  it,/or  repairs 
done  at  home.    Buxton  v.  Snee. 

86 

9,.  Pawnees  of  goods  permitting 
a  bankrupt  to  continue  in  pos- 
session, or  the  order  and  dispo- 
sition of  them>  have  no  specific 
2  o  lien 
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lien  againsit  the  assignees.  JRy- 
all  V.  Rowles.  P&ge  176 

3.  See  Lord  Townshend  v.  Wind- 
ham. 254t 

4.  Bill  of  sale  of  a  ship  assigQs 
the  property.  The  contractor, 
who  bad  been  only  paid  half  of 
the  expences  of  the  building, 
having  thereby  the  legal  and 
equitable  interest,  is  entitled 
to  be  paid  his  whole  demand ; 
and  the  parties  interested,  or 
their  estates,  must  settle  their 
proportions  and  rights  between 
themselves.«-As  to  the  lien  of 
a  vendor  of  real  estate  for  the 

■  purchase  money.  Walker  v. 
Preswick,  449 

LIMITATION  TOO  RE- 
*  MOTK. 

See  also  Estate.tail. 

f.  Interest  of  money  given  to  A. 
for  life,  and /or  the  heirs  of  his 
body,  with  a  limitation  over,  if 
he  died  without  issue  A.  takes 
the  whole.  Butterfield  v.  But- 
terJUld.  83 

f2.  A  limitation  over,  **  after 
legitimate  heirs,'*   too  remote, 

.  unless  capable  of  being  con- 
fined to  the  period  of  the  par- 
ty's death i  Barret  v.  Beck- 
ford.  230 

LIMITATIONS. 

(Statute  OF.) 

t.  Bill  lies   by   assignees  of  a 


bankrupt    for    account     and 
delivery  of  goods  pledged  by 
the  bankrupt,  notwithstanding 
the  Statute  of  Limitations. 
Kemp  V.  Westbrook.  Page  149 


LUNATICS. 

1.  There  is  a  difference  in  consi- 
deration of  law  and  the  strict 
rules  of  the  Court  as  to  the  case 
of  a  lunatic  being  let  in  to 
take  exceptions  to  a  Master's 
Report  after  its  being  confirm- 
eA^and  that  of  an  infant,  but  it  is 
equally  open  to  the  discretion 
of  the  Court  in  either  case. 
E.  of  Bath  V.  £.  cf  Bradford. 

443 

2.  Specific  performance  of  agree- 
ment deqreed  against  one,  who 
after  entering  into  it,  became 
a  lunatic.     Owen  v.  Dairies. 

61 
As  to    various    points   and 
later  statutes  relative  to  luna- 
tics. 61,62,63 

3.  In  passing  accounts  of  a  lu- 
name's  estate,  notice  should  be 
given  to  the  partiea  next  en- 
titled; but  they  are  not  allow- 
ed any  costs. 

Lunatic's  comfort  consider- 
ed in  exclusion  to  the  presump- 
tive rights  of  his  next  of  kin, 
&c.  Lunatic  not  stript  of  sup- 
port by  act  of  the  Lord  Chan- 
cellor, even  for  creditors.  Ex 
parte  Wright.  273 

4.  A  com« 


f  ^? 
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4.  A  commission  of  lunacy  was 
refus^  in  respect  of  a  person 
of  merely  weak  understandings 
and  imbecile  mind.  Lord 
DonegaVs  case.  '  Page  389 
Sed  vide  ibid. 


(LUNACY- 

5,  Commission  of  lunacy  to  in- 
quire as  to  the  lunacy  of  a 
person  abroad,  was  directed 
where  the  party's  mansion  and 
more  important  estates  lay. 
Ex  parte  Southcot.  389 


M. 

MAINTENANCE. 

1.  Though  a  tenant  for  life  must 
keep  down  the  interest  of  in- 
cumbrances, even  if  it  exhausts 
the  whole  of  the  rents  and  pro- 
fits, the  Court  will  in  some  in- 
stances direct  a  reasonable 
maintenance  for  kin,  if  other- 
wise unprovided  for.  Revel  v. 
Waikhuon.  68 

£•  The  Court  will  allow  five  per 
cent,  interest  on  legacies  given 
for  maintenance ;  which  is  an 
exception  from  its  general  rule. 

100,  118 

3.  Construction  of  will.  Interest 
of  legacy  yrom  the  death  of  the 
testator  on  the  manifest  intetU 


as  to  maintenance.    Bedford  v. 
Tobin.  Page  16 1 


MAN,  ISLE  OF. 

The  statutes  of  wills  et  de  donis 
conditionalibusy  do  not  extend 
to  the  Isle  of  Man,  That 
Island  made  unalienable  by  a 
private  Act  of  Parliament 
against  heirs  general,  on  fail- 
ure of  issue  male.  Bishop  of 
Sodor  and  Man  v.  Earl  of 
Derby.  377 


MARRIAGE. 

Gift,  on  condition  to  marry  with 
consent,  where  good,  and  where 
only  in  terrorem.  Berkeley  v. 
Ryder.  424 

Provision  by  a  brother  in 
favour  of  sisters  otherwise  un- 
provided for,  **  upon  their  mar- 
rying with  consent,"  construed 
as  if  made  by  a  father.  Such  a 
provision  aliter,  if  made  by  a 
mere  stranger.  ibid. 


MARRIAGE  (BaocAos). 


See  in  Cole  v.  Gibson. 


222 


MISREPRESENTATION. 

See  also  Fraud,  &c. 

Stated  accounts  set  aside,  the 
2  o  2  items 
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items  being  very  gfoss^   and 

obtained  from   a  person  just 

come  of  age,  under  a  misre- 

preseAtatiop,  aqd  the  party  [a 

solicitor]'  charged  with  interest 

on  iQonies  directed  to  be  laid 

out  for   the  infant's  benaiit, 

notwithstanding  a  deed,  fcom 

itsgr^imdmother,  that  he  should 

not  be  so  chargeaUe.     Brovm 

V.  Prifig.  Page  192 

MISTAKE. 


1.  Marriage  settlement  rectified 
by  a  strict  settlement,  agree- 
ably to  the  ordinary  course, 
notwithstanding  it  agreed  with 
the  articles  verbatimj  and  both 
made  before  marriage.  The 
Plaintiff,  However,  having 
taken  a  benefit  under  the  will, 
which  he  disputed^  held  to 
have  made  his  election^  and 
decreed  to  give  up  part  of  the 
settled  estate  in  satisfaction. 
Roberts  v.  Kingsley.  135 

2.  Relief  against  agreement 
made  under  a  misconception 
of  rights.  Agreement  as  to 
distribution  o£  personal  cstale 
set  aside,  although  ratified; 
the  value  appearing  greater 
than  was  known  to  the  Plaintiff 
at  the  time.    Cocking  v.  Pratt. 

187 

3.  General  release  from  a  sister 

to  a  bi:other  not  bieding  a3  to 

particular    rights    under    the 

marriage  settlement,  or  articles  [ 


of  the  parents,  the  sister  bein^ 
ignorant  of  them,  and  the  bro- 
ther having  covenanted  that 
be  was  seised  in  fee,  contrary 
to  the  fact. 

Satisfaction^  -^  The  sister 
held  entitled  to  her  claims  un- 
der the  settlement  or  articles, 
and  aho  to  the  consideration 
recited  and  expressed  in  the 
deed  of  release;  the  brother 
bein^  a  debtor  to  her  to  such 
amount  on  the  face  of  it.  A 
general  release  with  aparticu^ 
lor  consideration  recited,  will 
be  construed  according  to  the 
particular  recital.  Ramsden 
V.  Hylton.  Page  369 

4.  Relief  in  Equity,  on  an  in- 
strument   whi«fa    had     been 
drawn  by  mistake  as  a  joint 
bond,  and  in  respect  of  which 
the  remedy  at  law  was  gone;  the 
naturiB  of  the;  tranaaietian  itn-* 
plying  the  obligee'sr  right  to 
demand  toe  eonsideuation  Dom 
tlie  parties:  sevei^aHy.    The  aol- 
ven*  obligor  being  dead>  the 
deoMiad    available   in-  eqnily 
both  against  his  executor  and 
heiiv  though  the  neaL  estate 
was  liable  only  in*  defemk  of 
tbe  personalty.    Thongh  a  le- 
gaPoUigation  and  penalty  m^r 
have  become  void  at  law>  the 
condition  of  it  i»  considered  in 
equity,  as  an  agreement  to  pay, 
regard  being  had>  to  the  nature 
of  the  consideration*    Buh&p 
V.  Church.  JOS>  588 

MODUS 


Index  ^the  Princ^al  Matter'$. 


S€5 


MODUS. 

1.  Vicar  failing  ia  a  suit  for 
tithes  in  kind,  and  a  modus  set 
up,  which  was  good  in  its  na- 
ture, though  imperfectly  plead* 
ed,  may  yet  recover  in  that  suit 
the  arrears  due  under  such  mo* 
dus.     Carie  v.  Ball.      Page  4 

8%  It  IS  not  absolutely  necessary 
that  the  word  ''  modus"  should 
be  used  in  laying  one,  nor  a 
particular  day  for  its  payment 
stated. 

The  qaestioti  of  rankness  of 
a  modus,  is  one  of  fact,  and  not 
an  objection  primd  facie  in 
point  of  law.  A  Court  of 
Equity  will  sometimes  take 
tipon  itself  to  decide  thereon 
in  the  first  instance;  where 
quite  i:lear^  But  it  generally 
leaves  it  to  be  tried  «t  law. 
Richards  v.  Evam.  SS 

3.  As  to  the  distinction  between 
a  modus  for  tithes  of  particu- 
lar things,  and  «  farm^-modus. 

34 

4.  A  doubtful  moiius  not  deter- 
mined by  a  Court  of  Equity, 
withoat  a  trial  at  law.  CAap- 
fnan  v.  Smith.  417 

i5.  An  exception  in  the  alleged 
modus  that  it  wa6  not  to  be 
paid  mhen  the  land  was  planted 
with  hops,  not  fatal  in  point  of 
law  on  the  face  of  it.        ibid. 


I  MORTGAGE. 

See  also  Incumbrance,   Pri- 

ORtTlE*,  &C. 

1.  If  redemption  of  mortgage  be 
.   resisted,  when  it  should  ,not, 
mortgagees  will  be  ordered  to 
pay  costs.  Baker  v.  VFind^ 

Page  90 
"2*  Where  the  question  of  mort- 
gage or  absolute  conveyance 
had  been  decided  against  the 
mortgagee  in  an  issue,  he  wi^s, 
on  motion,  directed  to  pay  the 
costsforthwieh,  add  notallo  wed 
to  set  them  off  in  account.  90 

3.  As  to  neglect  of  a  mortgagee 
in  obtaining  the  title  deeds. 
Ryall  V.  Rowles.  1 77 

4.  Husband  of  tenant  in  tail  takes 
in  a  mortgage,  and  is  in  receipt 
of  tlie  rents  and  profits.  On 
a  bill  to  redeem  by  the  rever- 
sioner after  the  wife's  death,  no 
interest  allowed  to  the  hus- 
band during  bis  wife's  lifetime. 
Amsbury  v.  JBrown.  213 

As  to  tenant  in  tail  keeping 
down  the  interest  of  an  incum- 
brance, ibid. 

5.  A  mortgagee,  being  before 
the  Court,  not  sent  to  avail 
himself  of  his  securities  at  law, 
since  the  matter  must  finally 
come  round  to  the  same  end 
on  a  bin  to  redeem.  Jacomb 
V.  Harwood.  35s,  359 

6.  Order  made  in  favour  of  mort- 
gagees, who  had  consented  to 
a  sale,  in  case  the  parties 
should  delay  it.  369,  370 

7.  Held 
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7.  Held  that  a  plea  of  forecio-  i 
sare  is  not  good  without  the 
foreclosure  ha9  been  made  abso- 
lute* 

Though  a  mortgagee  is  not 
bound  to  discover  his  title 
deeds,  where  he  denies  notice, 
he  must  not  only  deny  notice  in 
general,  but  all  special  facts 
and  circumstances  charged  re^ 
lating  to  it.    Senhouse  v.  Earl. 

Page  401 

^«  A  second  mortgagee,  with  no* 
tice  of  a  former  mortgage,  but 
without  notice  qf  a  former  trust- 
charge,  antecedent  to  both, 
and  of  which  the  former  mort* 
gagee  had  notice,  was  obliged 
to  take,  subject  to  that  charge. 
EarlofPomfret  v.  Lord  Wind- 
sor. 411,412 

9.  Tacking.'— A  third  incum- 
brancer mhy, pendente  lite,  and 
before  a  Decree,  gain  a  prior- 
ity over  the  second,  by  taking 
in  the  first.  Such  things  how- 
ever, not  allowed  after  a  de- 
cree settling  the  priorities. 
Demurrer  allowed  on  the  lat- 
ter ground. 

Bill  of  review  on  new  mat- 
ter must  be  on  leave  of  the 
Court,  and  affidavit  shewing 
the  party's  right ;  that  it  was 
not  known  to  him  at  the  time 
of  the  decree,  or  since  such 
other  time  as  he  could  have 
used  it  for  his  advantage  in  the 
former  cause.  Wortly  v.  JBirA- 
head.  440 


10.  A  prior  mortgagee  may  tack 
a  subsequent  judgment ;  but 
a  prior  judgment  creditor  ob- 
taining a  subsequent  mort- 
gage, cannot. 

A  prior  mortgagee,  however, 
cannot  tack  a  bond  debt 
against  the  mortgagee,  his  as- 
signee of  the  equity  of  re- 
demption* or  creditors ;  though 
he  may  as  against  the  mort- 
gagee's heir,  to  prevent  a  cir- 
cuity. Anonymous. 

Page  458-9 

MORTMAIN. 
See  also  Charitibs* 

1.  Assets  not  marshalled  in  fa- 
vour of  a  charitable  bequest, 
void  under  the  Mortmain  Acts. 
Arnold  V.  Chapman.  74 

2.  Devise  before  the  Mortmain 
Act,  and  Codicil  after  it,  not 
disturbing  the  charitable  trust, 
but  devising  to  the  same  use, 
and  adding  other  trustees,  fio^ 
rendered  void,  though  the  co- 
dicil attempted  to  unite 
another  piece  of  land.  Willet 
V.  Sandford.  106 

3.  The  Court  refused  to  effectu- 
ate an  order,  which  had  con- 
firmed the  Master's  Report, 
where  the  subject  matter  of  it 
arose  upon  an  evident  attempt 
in  a  testator  to  evade  the  Sta- 
tutes of  Mortmain.  Attorney^ 
Getieral  \.  Day.  121 

4.  Dc. 
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4.  Devise  to  a  charity^  before  the 
Statute  of  Mortmain,  of  copy- 
holds, unsurrendered^  held 
good.  Attomey^General  v. 
Andrews.  Page  121 

5«  Void  devise,  under  the  Mort- 
main Acts.  Durour  v.  Mot* 
teux.  \65 

6.  Devise  of  a  house  to  a  college, 
not  for  academical  or  collegiate 
purposes,h\ii  merely  to  make 
it  unalienable ;  held  void. 
Attorneif-Generalv.  fVhorwood. 

247 

7.  Right  of  the  Crown  to  direct 
the  uses  of  a  charity  contrary 
to  law ;  or  where  the  purposes 
expressed  are  too  general  and 
indefinite.  248 

S.  Devise  to  a  charity  by  mort- 
gagee in  possesion  of  all  mo  • 
nies  due  on  his  securities,  is 
within  the  Mortmain  Act,  9 
Geo  IL  c.  36.  So  likewise  of 
turnpike-tolls,  and  money  on 
security  of  poor's-rates  and 
county-rates .  Attorney/'  Gene- 
ral V.  Mej/rick.  282 

g.  Mortmain,  stat.  9   Geo,  II. 
c.  36. 

Bequest  of  residue  of  per- 
sonal estate  in  trust.  *^  to  erect 
an  hospital,"  decided  here  not 
to  be  void ;  it  not  being  given 
to  be  laid  out  in  land.  And 
held  here  that  in  such  case,  the 
word  *'  erect"  did  not  of  neces- 
sity imply  *' to  build  i^*  but 
only  imported  the  foundation 


of  a  charitable  institution  me- 
taphorically. Vaughan  v.  Far- 
ter. Page  34 1 

But  settled  now  contr^. 
Vide  ibid,  and  426 

10.  After  a  bequest,  before  the 
Mortmain  Act  of  50/.  charged 
on  land  to  P.  J.  the  minister  of 
a  Baptist  meeting-house,  certain 
other  premises  were  devised 
away>  charged  with  an  annui- 
ty of  10/.  **  to  the  minister  be- 
longing to  that  meeting-house.** 
This  held  a  valid  charitable 
bequest  for  the  ministers  in 
succession,  and  not  personal  to 
P.  J.  Attorney  General  v. 
Cook.  363 

1 1.  Lord  Hardwickes  opinion  in 
the  latter  part  of  the  judgment 
has  been  overruled,  and  the 
term  ^'  erecting,"  as  applied  to 
charities,  is  now  held  to  mean 
the  substantial  part  of  the  gifty 
not  the  mere  building  of  any  te- 
nements, Sec.  Attorney  Gene- 
ral V.  Bowles.  426 
Vide  also                          341 


N. 


NE  exeat;regno. 

The  affidavit  to  ground  a  writ  of 
ne  exeat  regno,  must  not  only 

state 
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stfite    that    the  defendant   ia 
eqaitably  indebted  in  a  speci- 
fic s'am,  but  mast  mention  the 
facts  on  which  it  arises,  &c. 
AnonymoUi.  I*&ge  414 

NEW  TRIAL. 

Vide  also  Issue, Thial,  fitc. 

1.  See  in  Baher  v.  Hart.         26 

2.  No  new  trial  where  there  must 
be  the  same  issues,  and  no  sur- 
prize, Sic.  oo  the  former  trial. 
Infancy  no  ground  for  it  in 
such  a  case.  Length  of  time 
a  very  great  objection  to  each 
an  application,  both  at  law  and 
in  equity.  A  verdict  founded 
on  evidence  discovered  since 
the  answer  put  in,  and  con- 
trary to  it,  remains  anpreja- 
diced.    Legard  v.  'Daly.      1 12 

3.  New  trial  on  forged  instru- 
ment. Courts  of  Equity  are 
much  less  strict  in  granting 
new  trials  than  Courts  of  Law ; 
it  bang  neceuary,  not  that  the 
question  should  be  decided  to 
the  satisfaction  of  othert,  though 
ever  go  often,  but  that  the  con- 
tdmeeofthe  Court  it$elfshovtd 
bequitesatitfitd.  Stacev.Mab- 
hot.  429 

NEXT  FRIEND. 

■See  likewise  Infant,  Six. 
The  next  friend  of  an   infant 


allowed  costs,  though  the  bill 
had  been  dismissed ;  the  Afoi- 
ter  having  pretiously  reported 
the  ml  for  the  irtfanft  bea^l. 
Toner  v.  /pie.  Page  407 

Sed  vide  ibidem. 


KKXT  OF  KIN. 
See  also  Infant,  &c. 

1.  Residue  undispOBed  of,  beld 
vested  in  executors  hen^tially, 
and  no  resulting  trust  for  the 
next  of  tin,  althavgh  the  exe- 
euton  had  legaeiet  given  them. 
Ai  thii  case  the  eietutora  ttere 
infants,  mnd  the  iegaciet  qtecific, 
distinct,  and  unequat.  BUttk- 
honi  f.  Feast.  276 

i.  Tesutor,  manifating  tm  inten- 
tion to  di^e  of  the  teadve,  but 
leaving  it  inchoate,  inOtmtuk  as 
he  did  not  name  the  feaiduary 
legatee;  it  was  held  that  t^ 
executors  were  iiot  entitled  to 
/Ae  surplus.  Where  parol  evi- 
dence can  be  read  to  show  no 
resultiog  trust,  like  evidence 
may  be  read  cootr^,  to  dis- 
prove Aft  implication  from  the 
former.  LegMy  to  one  alone 
of  two  (or  more)  exectitors 
wUl  not  exc4ade  ei^er.  Le- 
gacy to  the  daughter,  ifc.  of  an 
executor  b  not  to  be  deemed 
a  legacy  to  hitn,  so  as  To  {ire- 
vent  bis  taking  the  surphis, 
merely  for  that  reason.  Bishop 
ofChyne  v.  Fouji^.  300 

3.  Legacy 
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d.  Legacy  to  next  of  kin,  as  well 
as  to  executory  though  to  ever 
so  small  an  Amount,  does  not 
exclude  the  next  of  kin  from 
the  residue.  Legacy  does  ex- 
elude  executors  in  general; 
though  not  universally.  An- 
drew  V.  Clark.  Page  332 

4>.  Testator  having  appointed 
his  wife  and  the  Defendfemt 
executors,  and  given  his  wife 
certain  specific  articles^  and 
his  wife  having  died  in  his  life- 
time, the  Defendant  held  enti- 
tled to  the  whole  residne,  com*^ 
prising  those  articlesas  lapsed; 
and  the  bill  of  the  next  of  kin 
was  dismissed ;  but  without 
costs.  Deviseof  areal«stalttin 
fee  to  the  wife  of  surviving  ex- 
ectttoi^  tio  objection  to  bis 
taking  thereridue  of  the  perso- 
nalty. Sir  J«S^raiige>M.R.held 
that  executor^  (te  tuek^  takes  b11 
that  is  not  disposed  of,  whether 
by  lapse  or  otherwise,  unless  a 
contrary  intent  is  cledriy 
shewn ;  calling  him  a  '^  legal 
residuary  legatee.*^  Wilson  v. 
Ivat*  355 

5.  Distinction  between  an  ex- 
ecutor, as  sttch^  taking  n  lapted 

'  residue  and  a  lapsed   legacy. 

Held  that  he  does  not  take  the 

former.  As  to  the  latter,  quere. 

336 

6.  Bequest  of  residue  to  g6  orer 
in  a  particular  event  (which 
took   place)    to     .    •    .    • 
(leaving  a  blank.)    - 


The  executors  excluded  by 
sucfainchbate  gift,  and  the  next 
of  kid  entitled. 

Next  of  kin  not  excluded 
from  taking  the  residue  by  le-* 
gacie^  bequeathed  to  them. 
Lord  North  and  Guildford  i« 
Pardon.  Page  416 


NOTICE. 

1 .  The  agent  of  a  party  having 
notice  of.  incumbrances,,  iic* 
induces  a  necessity  for  that 
party  to  mak«  all  due  enqui* 
rieS|  &c.  as  to  the  title;  and 
such  person  cannot  aftearwarda 
protect  himself  by  procuring 
the  legal  estate.  Maddox  v. 
Mmddos.  45 

t.  Notice  to  an  attorney  of  a 
prior  cQnveifonee  unregistered, 
will  postpone  a  conveyance 
for  the  benefit  of  his  client^ 
which  has  been  registered.  Le 
Neve  V.  Le  Neve.  49 

Notice  to  an  attorney,  agent^ 
&c.  in  the  same  cause  or  matter, 
is  notice  to  the  client  or  party. 

ibid. 

3.  Purchaser  of  an  equitable 
title  to  a  rfidt  charge,  claiming 
against  purchasers  of  the  land 
for  valuable  oonsideratioo, 
without  notice>  most  try  his 
title  at  law  in  the  name  of  his 
vendors.  What  shall  atnount 
to  ootioe.  WhiiJSeld  v.  Riwcet. 

.  180 
4.  In 
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4.  Id  passing  accounts  of  lana- 
tic^s  estate,  notice  should  be 
given  to  the  parties  next  en- 
titled ;  but  they  are  not  al- 
lowed any  costs.  Ex  parte 
might.  Page  275 

5.  A  second  mortgagee,  with  no- 
tice of  a  farmer  mortgage,  but 
without  notice  of  a  former  trust 
charge,  antecedent  to  both^ 
and  of  which  the  former  mort' 
gagee  had  notice,  was  obliged 
to  take,  subject  to  that  charge. 
Earl  Promfret  v.  Lord  Wind- 
sor. 411,413 

6.  After  a  Decree  for  an  account 
in  a  suit  by  parties  interested 
in  the  surplus,  where  due  pro- 
ceedings take  place  between 
the  Plaintiffs  and  Defendants, 
there  is  no  occasion  to  give 
notice  to  creditors.  Costs 
having  been  given  here  in  the 
first  instance,  they  were  to  be 
paid  before  debts,  &c.  Hare  v. 
Rose.  435 


O. 

OFFICE. 

The  grant  of  a  menial  office  in 
the  House  of  Lords,  for  a  term 
of  years,  liable  to  creditors, 
and  a  daily  fee  or  allowance 
held  liable  also.  Schellinger 
V.  Blackerby.  172 


P. 

PARTIES. 

Se^  also  Pleading  and  Prac- 
tice, &c. 

1.  To  a  bill  by  representative  of 
the  pawnee  of  a  chattel  against 
a  third  person,  merely  for  the 
deliver}/  of  it,  the  owner  need 
not  be  a  party.  SaviUe  v. 
Tankred.  Page  72 

2.  In  a  suit  relative  to  a  testator's 
personal  estate,  it  is  unneces- 
sary to  make  any  other  parties 
than  the  executor,  he  sustain- 
ing the  person  and  power  of 
the  testator  to  defend  for  him- 
self, lagatees,  and  (creditors. 
Peacock  v.  Monk.  82 

3.  A  party  to  a  cause  may  be 
examined  on  new  interrogato- 
ries in  the  Master's  office  with- 
out a  new  Order,  the  Master 
being  the  proper  judge.  In 
the  case  of  a  witness  it  is  differ- 
ent, for  under  a  commission  to 
examine,  there  must  be  a  new 
Order  for  new  interrogatories. 
Cowslade  t.  Cornish^  S60 

4.  Demurrer  for  want  of  parties. 
Part  of  a  ship's  crew  appointed 
two  to  be  agents.  On  a  bill 
for  an  account  by  such  agents 
in  their  own  names,  and  not 
''  on  behalf  of  themselves  and 
the  rest,**  a  demurrer  was  al- 
lowed for  not  having  made 

the 
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the  whole  crew  parties.  Leigh 
V.  Thomas.  Page  371 

5.  On  a  bill  by  devisee  to  re- 
deeiD)  the  heir  at  law  a,n  unne- 
cessary party.  Lewis  v.  NangU. 

59B 

6.  See  Walker  v.  Pre$wick. 

449^  450 

PARTITION. 

Partition  willbe  decreed  in  Equi- 
ty as  to  tithes.  Baxter  v. 
Knollys.  216 

PARTNERSHIP. 


1.  Mutual  credit  under  partner- 
ship agreement.  fVelford  v. 
Bezely.  6  and  7 

2.  Representatives  of  partner  en- 
titled to  set  off  debts,  and  have 
all  allowances,  before  the  se- 
parate creditors  of  the  other 
can  take  his  share ;  and  they 
have  a  lien  for  such  demands. 
West  v.  Skip.  135 

3.  Though  it  was  held  in  Saruum 
V.  Braggington^  p.  202,  and 
Doddington  v.  Hallet,  p.  216, 
that  part  owners  in  a  ship 
should  be  considered  as  part^  I 
ners,  the  law  is  now  otherwise. 

Vide  pages  204.  216. 

4.  Equities  as  between  solvent 
partners,  8cc.  and  the  estate  of 
a  bankrupt^  See.  Ryall  v* 
Rowles.  176 

5.  Articles  of  partnership  do  not 


survive  for  the  benefit  of  exe- 
cutors, &c.  without  an  express 
provision  for  such  purpose. 
The  same  as  to  assignees  of 
bankrupts.  The  rights  as  be- 
tween the  parties  in  such  in- 
stances, and  through  them  the 
rights  of  their  creditors.  Pearse 
v.  Chamberlain.  Page  279 
6.  Judgment  in  action  against  a 
surviving  partner,  no  extin- 
guishment of  the  partnership 
debt  in  equity.  Jacomb  v. 
Harwood*  358 


PART-OWNERS. 

7.  Though  it  was  held  in  San- 
sum  V.  Braggington,  p.  202, 
and  Doddington  v.  Hallett,  p. 
2l6»  that  part-owners  in  a  ship 
should  be  considered  as  part- 
ners, the  law  is  now  otherwise. 

204.216 

PERFORMANCE. 

See  also  Covenant,  Satisfac- 
tion, &c. 

].  A  husband  covenanting  to 
grant  his  wife  by  deed  or  will 
1000/.  at  his  d^ath,  if  she  sur- 
vive him,  but  dying  intestate 
without  having  done  so,  held 
that  she  was  not  entitled  to  her 
distributive  share  in  addition 
to  her  claim  under  the  cove- 
nant. Lee  V.  D*Aranda  [and 
Coop].  1 

As 
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As  to  the  distinction  be- 
tween cdses  ofsatisfactioQ  and 
of  part  performaDce,  &c. 

Page  3 
2.  The  purchase  of  housei  in 
^  London,  and  of  lands  of  the 
tenure  of  borough  English  fheld 
not  to  be  a  due  execution  of  a 
covenant  in  marriage  articles 
to  purchase  or  settle  ''  lands 
of  inheritance.^*  Pinnel  v. 
HaUei.  364 


PERPETUITY. 

Trust  of  the  residue  of  a  term 
with  a  double  aspect^  viz.  set- 
tiemelit  ob  makriage  by  deed 
of  a  leaselioid  estate,  in  trust 
Ibr  the  husband  and  wife  for 
life ;  and  after  die  decease  of 
the  survivor^  to  be  assigned  by 
Uie  truftleesy  mth  the  pents  and 
profits,  to  the  eldest  son ;  **  and 
for  want  of  such  issue  of  such 
son,^'  to  daughters* 

A  son  liaving  been  bom/ 
who  died  without  hsroe  in  the 
lifeof  themotheiS  held  that  it 
did  not  vest  in  him,  but  was  a 
good  remainder  to  an  only 
daughter  at  the  death  of  the 
surviving  parent. 

The  decree  in  this  point  af-, 
firmed  on  appeal,  2  Yes.  318. 
Courts  win  avoid  a  construc- 
tion leading  to  a  perpetuity 
and  void  devise,  if  possible*  So 
they  will,  in  maYiriage  settle-i 
ments,  consider  the  gteeral  in- 


lentas  in  favour  of  the  issue*  de- 
scribed,  and  not  let  property 
revert,  or  go  to  a  father  as  the 
represetitative  of  one  child  to 
the  prejudice  txf  the  iresi,  if  no 
positive  reason  for  it  to  be 
clearly  inferred,  finrfv.  I^i^ 
&«»•  Page  S12,  313 


PERSONAL   ESTATE. 

tSiseelso  Resi!due,  &c. 

Redeemable  annuities  for  the 
life  of  grantee,  secured  by 
terms  for  years,  talreD  in  satis- 
faction  of  a  debt,  held  part  of 
the  grantee's  personal  estate, 
^nd  similar  to  Welsh  mort- 
gages.   Longuet  v.  Scawen. 

l5l 


PLEADING. 

1.  A  specific  cliarge  that  the 
plaintifTs  title  would  appear 
as  stated,  contrary  to  one  slU 
leged  to  be  insisted  on  by  the 
defendant,  must  be  met  by  plea 
or  answer ;  and  not  being  so, 
a  general  demunrer  was  over^ 
ruled.     Stroud  v.  Deaemi*    32 

2.  It  is  not  absolutely  necessary 
to  use  the  word  '^  modus/'  in 
laying  one,  nor  to  state  apar^ 
ticular  day  of  its  payment. 
Richards  v.  jEoohj.  $S 

3.  In  Order  to  bind  ''  assigns**  or 

*•  heirs," 
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^  *'  htirs^'  under  a  coTenant,  the 
bill  must  state  them  to  be  so 
bounds  or  it  will  be  denmr- 
table.  Page  44 

4.  Plea  that  tbe  Chancellor  of 
the  Uaiversitj  of  Oxford  was 
visUw  oS  one  of  the  Colleges^ 
held  good  la  the  whole,  of  the 
KelteCand  discovevy*  See  the 
flea  set  fovPhy  Attorney  Gene- 
ral y.  TalboL  58 

5.  To  a  biH  by  repKeseniatife  d£ 
the  pawnee  of/  a  chattel, 
against  a  third  person,,  merely 

for  the  delivery  of  it^  the  ei/wnet 
need  not  be  a  .party.  SwxiUe 
Y^  Tankred.  72 

6.  A  plea  to  the  jarlsdictioik  of 
the  Court,  must  shew  what,  other 
Court  has  jurUdicticeh  Marl 
of  Derb^  V.  Duke  of  AiksL 

114 

7.  Plea  of  a  gfeneial  agree««Dt 
and  composition  of  acoonots, 
good,  without  its  being  a- minute 
strict  setilemeni  of  items* 
Sewell  V.  Bridge.  HBO 

8.  A  plea  aUowedto  ajl>iU  for  an 
account  of  an  intestate's  per- 
sonal estate;  of  am  imrentor]^ 
deliTered^  avd  approved,,  and 
of  an.  agreement  tfaerebnl«md- 
ed,  without  imtdi&Oi  Codiing 
y.  Pratt.  M9 

9»  If  a»  bill  bkfiigesia  party  to  be 
ititereaied,  who^  if  not  so^  would 
be  properly  examiDable  aa/  a 
witness,  the  de^dant  cannot 
.  demor,  but  muat  pleads  aiad 
aapport.it  b;yi  ai|.aiis9(3r^  deny- 


ing such  charge.  Plummer  v. 
May.  Page  196 

lOu  Plea  to  the  jorisdiction. 
Greeu  vu  Ratkerforth.         212 

II.  The'MiterrogatiDg  part  of  a 
bill  mnst  he  supported  by  a 
aubstantive  charge.  Attorney 
General  v.  Whorwood.         9A1 

1€.  As  a  plea  containing  an  e»^ 
-  eepi^^^  of  matters  thereimtfier 
mentioned^  is  bad,  and  must  be 
orer-ruled;  so  a  plea  of  arte* 
tease  *^  further  and  other  thtin 
in  the  plea  set  forth/*  is  ineor^ 
rectf  though  not  so  much  as  to 
over-rale  il.  Salkeld  v.  5ct- 
emx.  SOS 

15.  Plea  on  the  ground  of  for- 
feiture nmst  be  confined  topptH 
tect  agathst  a  discovery  <^  the 
act  caiuing  it,  and  not  extend 
to  raatte)rs  cdllaDeral.  Weat^r 
r.  Earl  of  Meath.  306 

l4w  lieiigtll  of  time  proper  far  ai 
plea>  hat  not  for  a  demnnrer. 
Gregor  t.  Mblesworth^       306 

L5.  BiHi  of  ittter{4eader  dismissed 
wilh  oosts,  whete  the  qnealion 
coold    be  deteiminedi  m  the 

'  principaHsuil*  JUogd t» Tessch. 

345 

16.  Plea  allowed  to  discovery  of 
a  manrkige  which;  would  sub- 
ject one  of  the  parties  to 
punishment  in  the  Ecclesiastic^ 
cal  Coupt ;  tic  other  being 
dead. 

What  avennenta  are  proper 
to  support  a  plea. 
Denmirrer.^^Qciestions,  even 

i     .  *  of 
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of  title,  construction  of  will, 

&c.  determined  on  demurrer,  if 

quite  clear  on  the  face  of  the 

bill,    that  the    determination 

must  be  on  the  same  matters 

in  the  more  protracted  way  at 

last.    Brownsword  v.  Edwards. 

Page  353 

17*  Demurrer  for  want  of  parties* 
Part  of  a  ship's  crew  appoint- 
ed  two  to  be  agents.  On  a 
bill  for  an  account  by  such 
agents  in  their  own  names, 
and  not  '^  on  behalf  of  them" 
zehet  and  the  rest^*  a  demorrer 
^as  allowed  for  not  having 
made  the  whole  crew  parties. 
Le^^h  Y.  Thomoi.  371 

18.  Plea  allowed  as  to  discovery 
whether  one  from  whom  the 
defendant  purcl^ased  was  not 
a  Papist.  Harrison  v.  Souths 
cot.  2%Q 

19*  Plea  good  in  part,  and  in 
part  disallowed.  Plea  of  the 
statute  of  limitations,  not  to 
the  general  account  prayed, 
but  to  an  account  between 
plaintiff  and  his  father  in  his 
life-time  allowed,  with  an  er- 
ception  of  one  article.  As  to 
the  plea  of  the  statute  on  mer- 
chants accounts.  Welford  v. 
liddel  388 

20,  Lord*Har</!ncA:f  Jield,  thatin 
the  case  of  a  bill  for  discovery 
of  a  Defendants  title,  he  might 
object  to  make  such  discovery 
by  his  answer,  as  well  as  by 
plea,  8cc«  Buden  v.  Dore.  400 

fil«  Held  that  a  plea  of  foreclo- 


sure is  not  good  without  (he 
foreclosure  has  been  made  abso- 
lute^ 
'  Though  a  mortgagee  is  not 
bound  to  discov^  his  title 
deeds,  where  he  denies  notice ; 
he  nuut  not  only  deny  notice  in 
general,  but  aU  special  facts  and 
circumstances  changed,  relating 
to  it.    Senhouse  v.  £ar/. 

Page  401 

22.  A  demnner  should  precisely 
distinguish  each  part  of  the  bill 
demurred  to.  Though  parties 
may  demur  to  discover  any 
thing  which  may  prove  illicit 
cohabitation,  or  what  may 
subject  them  to  pains,  penal* 
ties,  or  ecclesiastical  censores, 
>&c.  a  charge  against  persons  of 
conspiracy,  or  attempt  to  set 
op  a  bastard  child,  is  not  de- 
marrable  onto ;  that  not  being, 
per  se,  an  indictable  offence. 
Chetwynd  v.  Undon.  403 

23.  A  Decree  cannot  be  pleaded. 
Sinless  it  has  been  signed  and 
enrolled*    Kinsey  v.  Kins^.^ 

441 

24.  Supplemental  bill,  in  nature 
of  a  bill  of  review,  most  be  ac- 
companied with  a  petition  to 
re-hear  or  appeal.  Moore  v. 
Moore.  445 

25.  Rule  as  to  strict  bilk  of  re- 
view, is  that  the  decree  can  be 
varied  only  upon  emnrs  com* 
plained  of,  except  as  to  mat- 
ters merdyconsequentinl  open 
the  variation    made.^     Same 

rale 
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rule  as  to  appeals  in  tbe  House 
of  Lords.     Moore  v.  Moore. 

Page  446 

PORTION. 
See  also  Satisfaction,  &c. 

1 .  Liberal  construction  in  favour 
of  the  vesting  of  portions. 
Survivorship  as  between  the 
children  referred  to  their  not 
attaining    21,     or    marriage, 

.  though  no  express  words  to 
that  effect ;  there  being  a  pre- 
ceding clause  as  to  other  chil- 
dren, where  the  like  words  were 
used.     Mendes  v.  Metule$.  67 

2.  As  to  satisfaction  of  portions, 
.  see  Duke  of  Bridgewater    v. 

Egerion.  313 

3.  Trust  "  to  raise*'  5000/.  portion 
^'  and  pay  it**  to  such  younger 
child  as  the  father  should  ap- 
point; for  want  of  appoint- 
ment to  the  younger  children 
at  21,  with  interest. for  their 
maintenance,  &c.  in  the  mean- 
time, 8cc.  &c.  The  only  young- 
er child  died  at  two  years  old. 
Held  not  to  be  vested  in  him, 
so  as  to  be  claimed  by  the  fa- 
ther as  his  representative. 
Portions  by  will  governed 
by  rules  from  the  civil  law,  not 
applicable  to  a  deed.  Hubert 
V.  Parsons.    .  357 

4«  Marriage  settlement  on  hus- 

.   band  and  wife  for  life,   and 

irust  term,  if  no  issue  male,  or 


if  all  should  die  without  issue 
male  before  21  years,  to  raise 
portions  for  daughters,  8cc.  A 
son  attained  21,  but  died  in 
father's  life-time  without  issue 
male  •  The  portions  not  raise- 
able. 

Where  a  term  for  securing 
porticAs  has  been  misplaced  in 
a  settlement,  &c.  so  as  to  be 
defeasible  at  law,  it  will  be 
rectified  in  equity..  Worseley 
Y.EarlofGranviUe.  Page  375 
5.  The  vesting  of,  suspended 
during  the  father's  lifetime* 
Loder  v.  Loder.  *^^t24 


POSTHUMOUS  CHILD. 

1.  A  posthumous  child  within  a 
provision  of  marriage  articles 
for  such  children  of  the  mar- 
riage as  should  be  living  at  the 
death  of  the  father  or  mother. 
Millar  v.  Turner.  64 

For  various    other  points^ 
see  64, 65 

2.  Posthumous  brother   of  the 
half  blood  entitled  under   the 
Statute  of  Distributions. 
Burnett  v.  Mann.  88 

POST-OBIT  SECURITY, 
CONFIRMATION,  &c. 

See  also  Expbctancies,  8cc. 

1 .  A.  aged  30,  borrows  50001.  on 
bond  to  pay  10,000/.  if  he  sur- 
vives jB.  aged  78.    ji.  survives 

a  year 
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•  a  year  and  eight  tnoDthSy  hav- 
ing on  death  of  JB»  confirmed 
the  bargain  by  a  new  bond, 
&c.  freely  ;  and  paying  part. 
No  relief  given  in  this  caae, 
except  as  to  the  penalty. 
Earl  of  Chesterfield  v.  Jatusen. 

Page  314 

2.  Courts  of  Equity  molk  strict 

now  in  anch  cases^  and  in  bar- 

gaias  for  expectancies,   than 

formerly.  314, 315 

And  Eviuu  v.  ChetsUte. 

317 

POWER. 
See  also  Appointment,  8cc. 

1.  A  discretionary  power  given 
to  executors,  is  not  determined 
by  the  death  of  one  of  them. 

'  Ftander$  v.  Clark.  12 

2.  Devise  to  A.  in  fee,  with  di- 
rections to  settle  on  descend- 
ants of  his  mother  for  their 
several  lives,  &c.  A.  may  limit 
an  inheritance  to  effectuate  the 
general  intent.  Godolphin  V. 
Godolphin.  21 

3.  Power  reserved  by  owner  of 
the  inheritance,    substantially 
executed  by  anindirectcharffe, 
liot  referring  to  the  power. 
Maddison  v.  Jndrew.  45 

4.  A  person  having  power  to  ap*- 
point  4000/.  to  any  of  her  kin  ; 
and  for  want  of  appointment, 

*  to  go  according  to  the  statute, 
appoints  it  to  her  nephew  **  up- 


«• 


an  condition^*  that  he  paid  ^is 
Qiother  [pne  of  the  next  qfkui] 
an  aoQuity;  though  the  ne- 
phew died  in  her  lifetime  where- 
by the  appointment  as  to  him 
became  Void,  his  mother  held 
entitled  to  her  annuity.  Oke  v. 
Heath.  Page  84 

An  ulterior  appointnieDt  to  a 
niece  **  of  all  the  rut,  ifc.  of 
what  shehad  power  to  dispose  of^ 
held  tbi  pass  the  residue  of  the 
above  sum  which  had  thus 
lapsed.^  ibidrf 

5.  Appointment  pursuant  to  a 
power,  good>  though  executed 
by  will  of  a  feme  covert.  Iktr^ 
net  V.  Mann.  88 

6.  Power  of  appointment  by  a 
father,  not  well  executed,  ac- 
cording to  a  reasonable  con- 
struction of  the  recital  of  the 
dieed^  which  created  the  power. 
Burleigh  v.  Pearson.  15 1 

7-  Distinction  between  poolers  imcl 
ahseluie  interetts*  A  general 
power  of  appointment  given 
over  an  estate  in  lien  of  a  pre- 
sent interest  in  it,  having  been 
executed  voluntarily^  though 
fcfr  a  daughter,  was  held  to  be 
assets  iufatour  i^ creditors.  As 
to  these  assets,  however,  as 
between  the  creditors,  it  was 
held,  that  a  creditor  by  judg- 
ment entered  into  for  securing 
a  portion  given  by  the  debtor 
on  the  marriage  of  his  daugl^ 
ter,  was  entitled  to  a  fNnefer- 

eoce 
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.  ^nce^  Lord  TawHthend  y.Wind' 

ham.  Page  £54 

3.  Mere  power  unexecuted  ia  a 

tenaut  for  life,  who  becomes 

.  bankrupt,  does  not  vest  in  bis 
assignees.  ibid. 

9.  Devise  of  30,0002.  to  testa- 
tor's wife  for  life,  and  after- 
ward to  be  distributed  among 
his  children,  as  she  by  deed, 
will,  or  instrument  in  nature 
of  a  will,  should  appoint*  She, 
having  married  again,  appoints 
by  will  [inler  alia)  unto  two  of 
the  children  who  died  in  her 
lifetime.  Held  that  their  re- 
presentatives were  not  entitled ; 
and  that  the  shares  so  appoint- 
ed to  them  lapsed,  and  fell  into 
the  residue.  D.  of  Marlbo- 
rough  V.  Lord  Godolphin.   292 

10.  Appointee  under  a  power, 
must  claim  not  onlvtinder  the 
power,  but  according  to  the 
nature  of  the  instrument  under 
which  it  is  executed.  If  an 
instrument  is  to  operate,  as  a 

'  will  for  the  execution  of  a 
power,  it  must  have  all  the  in- 
cident consequences  of  a  will. 
In  the  case  of  a  will  to  pass 
lands  by  virtue  of  a  power,  it 
must  be  executed  according  to 
the  provisions  of  the  Statute 
of  Frauds.  And  so  in  the  case 
of  a  testament  to  pass  person- 
alty under  a  power,  it  must  be* 
such  an  instrument  as  is  capa- 
ble in  its  own  nature  of  pass- 
ing personal  estate. 


So  in  the  case 'bf  copyholds 
surrendered  to  the  use  of  awfll, 
and  certain  uses  appointed  by 

I  will^  if  the  appointee  die  in  the 
testator's  life-lime;  his  repre- 
sentative cannot  take  any  be- 

.  nefit ;  although  the  rule  is  ge- 
nerally, that  copyhold  lands 
pass  by  the  surrender.  The 
reason  is,  that  the  act  is  Hot 
complete  in  silch  case,  frdm 
the  non-operation  of  the'  will 
in  the  testator's  life-time. 
When  the  execution  of  a  poller 
is  by  will  and  is  not  expressed 
in  the  precise  words  which 
would  be  required  inr  a  deed ; 
as  under  a  clear  intent  to  create 
an  estate  tail,  thougb  not  for- 
mally worded,  there  the  Court 
will  effectuate  such  intent, 
notwithstanding  the  appointee 
takes,  in  some  sense,*  under  die 
power. 

Aud  so  in  like  cases  where, 
in  any  power,  there  is  also*  one 
of  revocation,  and  to  a'ppdint 
new  uses,  and  the  pow^r  itself 
is  executed  without-  any  like 
reservation  of  a  new  power  to 
revoke,  the  act  (if  substantive 
from  the  nature  of  the  instru. 
ment)  is  irrevpcable. 

Appointee,  under  a  poM^r, 
takes  under  the  authority  x>f 
that  power,  as  i|  therein  men- 
tioned, in  so  far  as  relates   to 

,  the  uihitance  of  the  benefit; 
but  he  does  not  take  as  from  the 

2  p  time 
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time  when  the  power  was  creat- 
ed- 

Mere      powers     construed 
itrictly :— Powerscoupled  with 
an  interest  construed  liberally. 
D.  of  Marlborough  v.   Lord 
.  Codolphim.  Paged9d,8ic. 

IK  Father  tenant  for  life,  and 
two  sons,  article  to  charge  [an 
estate]  with  a  sum  for  younger 
children  after  the  father's  death, 
as  he  by  will,  duly  executed, 
should  direct.    He  directs  by 
will  t«i7i  two  witnesses  tmly* 
A  good  excution  of  the  Power, 
nothing  passing  from  the  fa- 
ther.   Otherwise,  if  by  owner 
of  the  estate.  Jones  v.  Clough. 
Sed  Quare  f  3 

\%,  Ia  the  exercise  of  a  power  to 
.  appoint     amongst    children, 
each  must  have  a  part,  not  il- 
Itisoryy  nor  reversionary :  but 
a  particular  interest,  as  for  life, 
.  may  be  given  to  any.    Such  a 
power  will  not  extend  to  grand- 
children ;  nor  can  a  discretion 
be  given  to  another  to  make  the 
appointment.    Though    such 
«   an  attempt  would  be  void,  it 
woM  not  devolve  on  the  Court 
.  to  appoint.    The  Court  only 
interferes,  where  the  power  is 
.   well  created^  but  by   accident 
cannot  be  executed  at  all. 
Alexander  v.    Alexander. 

456 

13.  Where 'given   to   those  not 

capable,  together  with  another 


who  is  capable,  the  latter  will 
take  the  whole.  Under  such 
a  power,  it  cannot  be  given 
free  from  the  debU  of  the  ap- 
pointee, Pag«  ^56 

PRACTICE. 

See  Publication,  &c. 

1,  Though  an  information  rela- 
tive to  a  charitable  use  will  not 
be  dismissed,  on  any  formal 
grounds,  where  a  clear  right 
is  to  be  settled,  it  will  yet  be 
dismissed  with   costs,    if   no 
charitable  funds  in  question, 
and  no  distinct  ground  made 
out  in  proof,  for  the  Court's  in- 
terference.    Attorney-General 
y.  Parker.  S6 

2.  Though  an  information  rela- 
tive to  a  charity,  where  the  sub- 
ject  is  fit,  and  the  Court  haspro- 
perjurt»iiction,  will  not  be  dis- 
missed because  it  prays  wrong 
relief,  &c.  it  is  otherwise  in 
many  cases  where  the  Court 
may  not  think  proper  to  inter- 
pose ;  and  an  information  will 
always  be  dismissed  with  costs 
if  the  Court  has  not  properly 
full  Jurisdiction,  as  in  Founda- 
tions under  a  charter.  Sic. 
Attomey^General  v.  Smart. 

53 
S.  As  to  the  late  act  for  the  re- 
gulation of  charities  on  peti- 
tion only.  53 
4.  There  must  always  be  some 

relators 
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i^elators  before  the  Court  to 
answer  for  the  costs  in  charity 
matters.  Page  53 

5.  As  to  the  Practice  of  the  Six 
Clerks'  Office^  and  the  neces- 
sity for  Bills  to  be  entered  in 
the  Bill-hook  to  warrant  an 
attachment  for  non-appear- 
ance. 4£ 

Another  Book  is  kept  at  the 
Six  Clerks  Office  for  entry  of 
Bills  not  Jiledf  in  order  that 
Defendants  who  have  appear- 
ed in  such  suits  may  "prefer 
costs.**  42 

Attachment  for  non-appear- 
ance irregular  if  the  Bill  is  not 
entered  in  the  Bill-book  in  the 
Six  Clerks  Office.  42 

6.  The  Court  often  gives  credit 
to  the  answer  of  one  party  even 
against  another,  as  to  make  it 
the  foundation  of  an  Inquiry. 
Le  Neve  v.  Le  Neve.  49 

7.  Voluntary  release  by  a  party 
to  his  adversary  not  to  defeat 

-  the  Clerk  in  Court  of  his  lien 
for  costs.  If  the  suit  had 
ended  on  a  bond  fide  compro- 
mise for  a  reasonable  consi- 
deration paid,  it  would  have 
been  otherwise.     Anonymous* 

275 

8.  As  to  the  rights  and  remedies 
of  Six  Clerks,  and  Clerks  in 
Court,  for  their  fees,  their  lien 
on  papers^  &c.  Whether  Six 
Clerk  can  stop  proceedings 
until  paid  his  fees  which  bad 

,  been  paid  to  the  Clerk  in  Court 


of  his  division,  who  had  ab'- 
sconded.     Taylor  v..  Lewis. 

Page  307 
9*  Clerk    in    Court  cannot    be 
changed  at  the  mere  will  of  a 
party.     Taylor  v.  Lewis* 

SOS 

10.  Orders  for  service  of  process 
discretionary. 

Where  neither  the  party  nor 
her  Clerk  in  Court,  could  be 
found,  the  Court  ordered  that 
the  service  of  a  subpoena  to 
hear  judgment,  on  her  Soli* 
citor,  should  be  deemed  good 
service,  if  accompanied  by  a 
copy  of  the  Order  left  at  the 
last  place  of  abode.  Anony* 
mom,  271 

11.  Costs  are  refunded  upon  the 
reversal  of  an  Order  which  had 
allowed  a  demurrer.  Oates  v. 
Chapman.  253, 302 

]  2.  If  Plaintiff  is  abroad,  and  the 
Defendant  becomes  apprized 
of  it,  he  cannot  obtain  secu- 
rity for  costs,  if  he  afterwards 
takes  any  other  step  in  the 
cause ;  such  as  applying  for 
time  to  answer,  &c.  MelioruC" 
chy  V.  Same.  274 

13.  Defendant  in  custody  for 
want  of  further  answer,  putting 
it  in,  will  be  discharged  on 
paying  the  costs  of  the  con- 
tempt. If  that  answer,  or  any 
further  one,  proves  to  be  in- 
sufficient, the  Plaintiff  may  re* 
sume  the  process  where  it  left 
off.  Child  y.  Brabson.  307 
3  p  2  14.  Re^ 
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14;  Revivor  is  allowed  for  costs 

taxed.  Costs  die  with  the  par- 

-  ty  unless  taxed;  and  even  where 

.  taxed  in  the  lifetime  of  sacb 

party,  and  the  person  to  pay 

them  is  in  prison,  he  will  be 

;  discharged  unless  there   be  a 

levivor  within   a    reasonable 

time ;  this  is  in  like  manner  as 

in  a  case  of  sequestration .  Dif- 

,  ference  between    process     at 

Law  and  Equity. 

.   Process  in  Equity  is  in  per- 

M>namffor  a  contempt ;  not  so  at 

Law* 

Writs  of  execution  at  Law, 
and  writs  of  Fi.  Fa.  do  not 
abate. 

Writ  of  sequestration  in 
Equity  does  abate.  TheCourt^ 
however,  will  allow  time  to  re- 
vive. 

Process  of  sequestration  in 
Equity  nearly  resembles  that 
of  Fi.  Fa.  at  Law ;  but  there 
is  the  above  material  distinc- 
tion, in  case  of  the  party's 
death.     White  v.  Hayward* 

Page  406 

15.  Though  the  strict  rule  be, 
not  to  allow  revivor  merely  for 
tosts,  which  have  not  been  tax- 
ed, the  Court  leans  against  en- 
forcing it,  if  there  be  any 
thing  in  the  Decree  yet  remain- 
ing to  be  executed.  Johnson  v. 
Peck.  407 

16.  The  antient  sum  of  40/.  as 
the  amount  in  which  security 
must  be  given  to  answer  costs 


on  the  Plaintiff's  residing*  a- 
broad,  is  not  increased  under 
adverse  motion  on  any  special 
circumstances*  If,  however, 
sucli  a  Plaintiff  asks  a  favour 
of  the  Court,  further  terms  majr 
be  imposed  on  him*  Oage  v. 
Lady  Stafford.  Page  434 

1 7.  No  Decree  in  Equity  on  the 
te&tiraony  only  of  one  witness, 
against  a  positive  denial  by 
answer,  uninfluenced  by  other 
circumstances.  y> 

18.  As  to  how  far  the;  answer  of 
one  Defendant  may  afl^ct  an- 
other Defendant.       *     See  57 

19.  Though  one  witness  cannot 
sustain  a  suit  against  a  dis- 
tinct denial  by  answer:  the 
latter  must  be  precise  and  pasi- 
tive.    Jmott  v.  Biscoe.        69 

20.  A  stated  account  and  release 
being  set  aside,  relief  not  given 
to  the  Defendant  on  a  cross 
bill  for  another  independent 
matter^  until  he  should  ac- 
count fully  in  the  original  suit. 
Skishv.  Foster,  et  e  contrd. 

66 

21.  To  a  bill  by  representative  of 
the  pawnee  of  a  chattel  against 
a  third  person,  merely  for  the 
delivery  of  it,  the  owner  need 
not  be  a  party.  SaviUe  v.  Tank- 
red.  72 

22.  In  a  suit  relative  to  a  testa- 
tor's personal  estate  it  is  un- 
necessary to  make  any  other 
parties  than  the  executor,  be 

sustaining 
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sustaining  the  person  and 
power  of  the  teslator  to  defend 
ibr  himself*  legatees,  and  cre- 
ditors.     Peacock  v.  Monk. 

Page  82 
S3.  A  purchaser  or  mortgagee 
under  a  Decree  of  the  Court  is 
answerable  for  the  application 
of  the  money  if  not  paid  into 
Court.      Ltoyd  v.  Baldwin. 

104 
^4.  As  to  Bills  pro  confesto. 
Wharam  v.  Broughton. 

107,  108 

25.  Confirmation  of  Master's 
Report  opened,  and  the  report 
allowed  to  be  excepted  to,  or 
reviewed,  under  particular  cir- 
cumstances; although  pre- 
vious exceptions  had  been  dis- 
allowed after  argument.  Haw- 
kins  V.  Day.  109 

26.  Enrollment  of  a  Decree  set 
aside  under  particular  circum- 
stances ;  but  not  if  made  on 
the  merits.    Kemp  v.  Squire. 

116 
27*  A  demurrer  may  be  put  in 
after  a  plea  is  overruled.  East 
India  Company  v.  Campbell. 

136 

28.  On  reversing  an  Order  for 
allowing  demurrer,  the  costs 
are  refunded.  OaUs  v.  Chap- 
man.  253, 302 

29.  Enrollment  of  a  Decree  va- 
cated, having  been  done  too 
expeditiously.  Wright  v. 
tFrigkt.  166 


30.  As  to  the  process  on  a  De- 
cree for  possession  of  land. 

Page  205 

31.  Husband  being  abroad,  wife 
having  appeared  and  obtained 
an  Order  to  answer  separately* 
whereby  she  freed  herself  from 
process  of  contempt,  will  not 
be  allowed  to  have  her  own 
acts  set  aside.  Travers  v. 
Bulkety.  180 

32.  The  whole  line  of  process 
having  been  gone  through 
against  the  plaintiff's  husband, 
who  had  not  appeared,  is  equal 
to  the  proceeding  to  outlawry 
at  Law ;  and  there  may  be  a 
Decree  for  transfer  of  her  se- 
parate property  against  the 
other  Defendants  who  did  ap- 
pear. Vanessen  v.  East  India 
Company.  181 

33.  As  to  reference  to  the  Mas- 
ter to  ascertain  whether  two 
suits  are  for  the  same  matter 
or  otherwise.  Gage  v.  Lord 
Stafford  and  Furness.  254 

34.  As  to  the  mode  of  comput- 
ing the  value  of  premises  in 
the  Master's  office.  See  Pin- 
nelly.  Ilallet,  2  Fes.  277. 

35.  Reference  for  scandal  may  be 
at  any  time;  not  so  as  to  mere 
impertinence.  Scandal  in- 
cludes impertinence ;  but  a 
matter  may  be  impertinent 
without  being  scandalous.  No- 
thing scandalous  that  is  strict- 
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]y  relevant  to  the  merits.  Fen- 
houlet  V.  Passavant. 

Page  274 

36*  After  an  original  bill  proceed- 
ed in^  it  18  not  a  motion  of  course 
to  enlarge  publication  on  a 
cross  bill ;  bat  notice  must  be 
given,  8cc.     Aylei  v.  Easy. 

376 

37.  A  Defendant  having  become 
better  apprised  of  any  matters 
after  putting  in  his  answer, 
cannot  contravene  or  question 
his  own  admissions.  Sec.  on  the 
subject  by  a  cross  bill.  His 
proper  coarse  is  to  put  the  fur- 
ther facts  on  the  record  by  way 
of  supplemental  answer.    425 

38*  After  appearance,  no  special 
injunction  (such  as  to  stay  the 
navigating  of  a  ship)  without 
notice.     Marasco  v.  Boiton. 

308 

39.  If  injunction  be  dissolved  on 
the  merits,  another  cannot  be 
obtained,  as  of  course,  on  an 
amended  or  supplemental  bill. 
The  injunction  having  issued 
irregularly,  held  the  Defendant 
hlid  not  waived  the  objection 
by  a  mere  application  for 
time  to  answer  the  bill.  Ob- 
jections as  to  irregalar  process 
can  only  be  waived  by  a  party 
doing  some  act  expressly 
founded  on  it,  or  amounting 
to  a  clear  affirmance. 

The  result  of  a  reference 
under  an  Order  of  the  Court, 
viewed  by  the  Coiurt  as  a  De- 


cree;  afid  even  stronger,  since 
it  supersedes  all  errors  but  cor- 
ruption or  partiality.  Travers 
V.  E.  of  Stafford.      Page  270 

PRESENTATION. 

Void    Presentation  to  a    Liv- 
ing from  some  of  the  trustees 
taking  an  undue  adv^tage  of 
the  rest.    Attorney-General  v. 
Scott.  194 

Trustees  to  present  to  alaving 
cannot  make  proxies  to  chuse 
an  incumbent.  ibid. 

As  to  the  distinction  between 
a  sale  of  goods,  under  a  seques- 
tration or  decree,  8lc.  and 
where  not  allowed  in  metne  pro- 
cess. See  p.  107,  108 

PRESUMPTION. 

Owner  of  a  rent-charge  not  to 
be  presumed  to  have  released 
it  by  suffering  it  to  ran  largely 
in  arrear ;  nor,  without  proof, 
to  have  done  so  to  prejudice  ^ 
those  in  remainder.  Astam  v. 
Aston.  142 

PRIORITIES. 

5ee  Incvmbjiances,  &c. 

1;  A  second  mortgagee,  mth  no^ 
tice  of  a  former  mortgage,  but 
without  notice  qf  a  former  trust- 
charge,  antecedent  to  both, 
and  of  which  the  former  mort^ 

gogee 
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]gagte  had  notice,  was  obliged 
to  take,  subject  to  that  charge. 
EarlofPomfret  v.  Lard  Wind- 
tor.  Page  411,  412 

S.  Deed  of  appointment  of  lands 
in  a  Register  County  pursuant 
to  a  power  in  a  former  deed 
which  was  not  registered^  post- 
poned to  a  mortgage  made 
subsequent  to  it,  and  registered 
before  it.    Sera/ton  v.  Quincey. 

391 
3.  A  third  incumbrancer  may, 
'pendente  Hie,  and  before  a  De* 
cree,  gain  a  priority  over  the. 
second,  by  taking  in  the  first. 
Such  thing,  however,  not  al- 
lowed after  the  decree  settling 
the  priorities.  Demurrer  al- 
lowed on  the  latter  ground. 
Bill  of  review  on  new  mat- 
ter must  be  on  leave  of  the 
Court,  and  affidavit  shewing 
the  party's  right ;  that  it  was 
not  known  to  him  at  the  time 
of  the  decree,  or  since  such 
other  time  as  he  could  have 
used  it  for  his  advantage  in  the 
former  cause.  Worthy  v.Birk" 
head.  440 

4*  A  prior  mortgagee  may  tack 
a  subsequent  judgment ;  but 
a  prior  judgment  creditor  ob- 
taining a  subsequent  mort- 
gage, cannot. 

A  prior  mortgagee,  however, 
cannot  tack  a  bond  debt 
against  the  mortgagee,  his  as« 
signee  of  the  equity  of  re- 
demption* or  creditors ;  though 


he  may  as  against  the  mort- 
gagee's heir,  to  prevent  e' cir- 
cuity. Anonymous. 

Page  458-9 

'-  See  also  WiUoughby  v.  fFtV- 

loughby.  463-4 


PRIVILEGE. 

The  objection  as  to  the  eza- 
I  mination  of  Counsel,  Attor- 
nies»  Solicitors,  .8cc.  as  wit* 
nesses,  is  not  on  the  ground  of 
sjiy  personal  privilege  in  them, 
but  for  the  sake  of  the  client, 
or  party  concerned.  Courts, 
therefore,  both  of  Law  and 
Equity,  will  stop  such  dis- 
closure, or  suppress  such  de- 
positions, if  made  to  the  par- 
ty's prejudice.  47 


PROBATE. 

A  will  relative  {inter  alia)  to 
real  estate  having  been  found 
by  a  verdict  at  law  to  have 
been  forged,  the  Defendant 
ordered  to  transmit  and  lodge 
the  probate,  8cc.  with  the  Re- 
gistrar of  the  Ecclesiastical 
Court,  &c.  &c.  Bamesly  v. 
Powell.  162, 157,  &c. 


PROXY. 

Trustees  for  the  presentation  to 
a  living  cannot  make  proxies 

to 
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to  chuie  an  Ittcumbeat ;  though 
if  a  choicewere  properly  made, 
they  might  do  »ojor  the  mere 
purpoM  oftigning  thepreuuta- 
tion.  Attorney  General  v. 
Seotl.  .  Page  194 

PRINCIPAL  AND  AGENT. 

Plaintiffs  ioteodiog  to  lead  mo. 
ney  to  their  brother  in  the  East 
Indies,  pay  it  to  his  agent  in 
EDglaod,  who  remits  ia  bul- 
lion. The  brother  was  dead 
when  the  advance  was  made: 
hia  executors  send  the  value  of 
the  batlion  back  to  England, 
where  it  is  received  by  the 
.  father.  The  agent's  authority 
being  revoked  by  the  death  of 
his  principal,  held  it  was  no 
loan  to  the  brother.  The 
Court  declared  that  the  pro- 
ceedfl  80  received  by  the  father 
ought  to  be  answered  out  of 
hts  estate  :  but  the  parties 
compromised  the  matter  at  a 
less  sum.     Eyre  v.  Ei/re.    897 

PRINCIPAL  AND  SURETY. 

}.  On  the  marriage  of  A-  his  sis- 
ter advances  himfiOO/.  to  make 
a  present  to  his  wife,  and  A. 
procures  his  father  to  give  her 
a  bond  for  the  amount,  payable 
at  a  month  after  his  death. 
A.  pays  his  sister  interest  dur* 
>og  bis  father's  lifetime,  and 


for  the  month  afterwards-  On 
a  bill  by  the  sister  against  the 
representatives  of  her  father 
and  her  brother ;  held  a  debt 
oD  the  estate  of  the  father,  not 
to  be  indemnified  by  A.  And 
the  Plaintiff  was  also  decreed 
her  costo  out  of  her  father's 
estate. 

It  would  have  been  other- 
tn$e  if  such  a  transaclion  bad 
been  betweea  ttrangen.  Hill 
v.  BalUtrd.  Page  56 

Accounts,  memoranda,  6lc. 
of  the  father  read  in  favour 
of  his  re(»esentatives,  al- 
though objected  to  by  the 
other  Defendant.         lUd.  bl 

2.  Second  tenant  in  tail  joins  in 
a  mortgage  and  bond  with  the 
first,  who  receives  the  money 
lent-  Held  to  be  only  a  sure- 
ty, and  the  real  estate  not  li- 
able in  aid  of  the  personal  es- 
tate of  the  first,  -although  he 
had  joined  in  hopes  to  prevent 
a  recovery.  Parol  evidence  of 
an  agreement  between  the 
parlies  deemed  inadmissible. 
RobiHiony.Gee-  IS9 

3.  Bill  of  Surety  in  a  bond  to 
have  it  auigned,  after  having 
paid  its  amount,  dismissed 
with  costs,  as  useless.  Gtmi- 
mon  v.  Stone.  170 

4.  A  father,  tenant  for  life,  pro- 
cured his  son,  who  was  tenant 
in  tail,  to  join  in  raising  mo- 
ney, which  the  father  received 
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end  applied  to  his  own  use, 
decreed  to  exonerate  the  es- 
tate ;  the  sou  being  only  in  the 
nature  of  a  surety  for  it  as  the 
debt  of  his  father.  Piers  y. 
Piers.  Page  231 

PUBLICATION. 

2.  Where  it  is  quite  clear  that 
an  examination  in  chief  js 
morally  impossible,  there  may 
be  a  publication  of  depositions 
taken  de  befie  esse,  Gason  v. 
Wordsworth.  373,  377 

2.  After  an  original  bill  proceed- 
ed in,  it  is  not  a  motion  of  course 
to  enlarge  publication  on  a 
cross  bill,  but  notice  must  be 
given,  &c.  AyUt  v.  Easey.  376 

3.  Depositions  de  betie  esse,  pub- 
lished saving  just  exceptions, 
the  witnesses  being  dead  be- 
fore an  opportunity  to  have 
examined  them  in  chief, 
though  there  was  delay  on  both 
sides.    Anonymous.  416 

PURCHASER. 

1.  Neither  trustees,  nor  others  in 
a  confidential  capacity,  can 
derive  advantage  from  a  pur- 
chase on  their  own  behalves, 
of  the  trust,  or  confided  pro- 
perty.    Ifhelpdaley.  Cookson. 

8,  8cc. 

2.  A  Purchaser  or  mortgagee 
under  a  Decree  of  the*  Court, 
is  answerable  for  the  applica- 

.    lion  of  the  money,  if  not  paid 


into  Court.    Lloyd  v.  BaldMn. 

Page  104 

3.  Purchaser  of  an  equitable 
title  to  a  rent  charge,  claiming 
against  some  purchasers  of  the 
land  for  a  valuable  consider- 
ation^ without  notice,  must  try 
his  title  at  law  in  the  name  of 
his  vendors.  Whitjield  \.Faw- 
cet.  180 

4.  Voluntary  conveyance  by  a 
person  indebted  at  the  time, 
void  against  subsequent  pur- 
chasers for  valuable  considera« 
tion,  and  creditors.  If  the  par- 
ty is  not  indebted  at  the  time, 
and  no  fraud,  it  is  good  against 
creditors,  though  not  against 
purchasers;  by  force  of  the  sta- 
tute 27  filia.  c.  4.  Difierence 
between  the  statutes  13  Eliz. 
c.  5,  and  the  27  Eliz.  c.  4. 
Lord  Townshend  v.  Windham. 

258 

5.  Purchaser  for  valuable  consi- 
deration, without  notice,  is  not 
bound  by  a  private  act  of  Par- 
liament* 412 


R. 


RECEIVER. 


1.  The  Court  will  not  appoint  a 
Receiver  on  bill  by  an  heir  at 
law  against  a  devisee,  unless 

there 
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there  arc  •UtHigcircuuistanceg.  j      elude  those  by  a^mVy.  A  wife. 
Knight  V.  Dupleuis.  Page  I65         therefoie,  does  notanswersach 

a  description  in  the  ordinary 
sense.    See  Davies  v.   Bail^. 

Page  63, 64 
2.  Bequest  to  ^'near  relations,'* 
means  those  within  tjie  sta- 
tute of  distributions.      fVhit- 
horn  V.  Harris,  43^ 


RECITAL. 

See  Construction.    (16,   and 
«2.)  Pages  151,369,370 


RECOVERY. 

1.  As  to  Lord  Eldon^  Act,  see 

p.  105 
«•  Questions  as  to  legal  and 
equitable  recoveries,  and  trus- 
tees to  preserve  contingent 
remainders.  E.  Portsmouth  v. 
Lord  Effingham.  201 


REGISTRY  ACTS. 

1.  As  to  the  difference  between 
the  Registry  AcU  in  England 
and  those  of  Ireland.  See  p.. 
51  ^ 

2.  Deed  of  appointment  of  lands 
in  a  register  county  pursuant 
to  a  power  in  a  former  deed 
which  wai  not  registered,  post- 
poned to  a  mortgage  made 
subsequent  to  it  and  registered 
before  it.    Scrafton  v.  Quincey. 

391 

RELATIONS. 

1 .  The  word  "  Relations,"  gene- 
rally speaking,  does  not  in- 


RELEASE. 

General  release  from  a  sister  to 
a  brother  not  'binding  as  tp 
particular  rights  under  the 
marriage  settlement,  or  articles 
of  the  parents^  the  sister  being 
ignorant  of  them,  and  the  bro- 
ther having  covenanted  thai 
he  was  seised  in  fee,  contrary 
to  the  fact. 

Satisfaction.  — i.  The  sister 
held  entitled  to  her  claims  un- 
der  the  settlement  or  articles 
and  also  to  the  consideration 
recited  and  expressed  in  the 
deed  of  release ;  the  brother 
being  a  debtor  to  her  to  such 
amount  on  the  face  of  it  A 
general  release  with  a  particu^ 
lar  consideration  recited,  will 
be  construed  according  to  the 
particular  recital.      Hawi^den 

.  y.Hyltoju.  369 

REMAINDER  AND 
REMAINDER-MEN. 

I.  Devise  to  A.  and  his  bein; 

and 
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and  if  he  died  without  heirs,  re- 
mainder to  B.  The  devise 
being  clearly  of  a  fee,  the  re- 
mainder over  void.  Tilburgh 
V.  Barhut.  Page  67 

2.  Windfallsof  timber  and  other 
casualities,  to  whom  the  pro- 
perty belongs.  Aston  v.  Aston. 

186 

3.  As  to  the  right,  powers,  and 
duties  of  trustees  to  preserve  con- 
tingent remainders.  See  in 
Garth  v*  Cotton.  244 


RENEWALS. 

As  to  contribution  and  appor- 
tionment towards  renewals  of 
leases.       Yemey  v.  Yemey. 

199 


I  bering  an  estate  in  Scotland  of 
debtSy  and  also  in  payment  of 
other  debts,  funeral  expenceft, 
and  legacies.  Held  on  re-hear- 
ingy  that  such  charges  could 
only  be  paid  out  of  the  annual 
perception  of  rents  and  profits ; 
and  that  part  of  the  former  De- 
cree which  had  directed  a  sale 
was  reversed,  Conyngham  v. 
Conyngham.  Page  232 

4.  Grant  or  devise  of  ^'  rents  and 
profits,^'  referable  to  a  term  in 
gross,  or  mere  chattel  interest, 
will  pass  the  whole  interest  in 
the  term  without  further  wordis 
of  limitation  :  btU  it  is  other^ 
wise  as  to  a  term  carved  out  of 
an  inheritance.  Belt  v.  Mitchel- 
son.  238 


RENTS  AND  PROFITS. 

1.  Rents  and  profits  undisposed 
of  belong  to  the  owner  of  the 
inheritance,  or  persons  enti- 
tled to  the  enjoyment.  Hop- 
kins V.  Hopkins.  145 

2.  As  to  accumulation  of  Rents 
and  Profits.  -—  Intermediate 
rents  and  profits  will  pass  by 
a  clear  devise  of  all  the  rest  and 
residue  of  real  estsiie.  Gibson 
V.  Lord  Montfort.       214,  215 

3.  Devise  of  "  rents,  profits,  and 
produce''  of  West  India  Estates 
to  be  consigned  to  trustees,  and 
applied  by  them  in  disencum- 


RENT  CHARGE. 

As  to  a  fine  of  land  not  barring 

•    a  rent-charge  issuing  out  of 

the  land,  and  belonging  to  a 

third  person.  Vide  p.  181 

REPUBLICATION. 
See  also  Revocation. 

1.  Republication  by  a  codicil. 
Fotter  V.  Potter.  202 

2.  Republication  as  to  lands 
purchased  after  a  will,  by  a 
codicil  made  after  the  pur- 
chase.   Gibson  v.  Lard  Mont' 

fort.  214,215. 

RESIDUE, 


1 
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RESIDUE. 

1.  Residaary  bequest  of  person- 
alty includes  every  thing,  as 
a  void  bequest^  or  one  that  has 
lapsed.     Durour  v.  Motteux. 

Page  165 

2.  As  to  the  difference  ot  the 
word  '^  residue,*  as  relative  to 
real  or  personal  estate.  A 
clear  devise  of  all  the  rest  and 
residue  of  real  estate  will  pass 
intermediate  rents  and  profits. 
Gibson  v.  Lord  Montford* 

214,  215 

3.  Residue  undisposed  of,  held 
vested  in  executors  beneficially, 
and  no  resulting  trust  for  the 
next  of  kin,  although  the  exe- 
cutors had  legacies  given.them. 
In  this  case  the  executors  were 
infants,  jand  the  legacies  specific, 
distinct,  and  unequal.  Blink- 
horn  V.  Feast.        ^  276 

4.  Testator,  manifesting  an  inten-^ 
tion  to  dispose  of  the  residue,  but 
leaving  it  inchoate,  inasmuch  as 
he  did  not  name  the  residuary 
legatee;  it  was  held  that  the 
executors  were  not  entitled  to 
/Ae surplus.  Where  parol  evi- 
dence can  be  read  to  show  no 
resulting  trust,  like  evidence 
may  be  read  centred,  to  dis-  I 
prove  the  implication  from  the 
former.  Legacy  to  one  alone 
of  two  (or  more)  executors 
will  not  ex<:lude  either.    Le- 

.  gacy  to  the  daughter,  ijc.  of  an 
executor  is  not  to  be  deemed 


a  legacy  to  him,  so  as  to  pre-* 
vent  his  taking  the  surplus, 
merely  for  that  reason.  Bishop 
ofCloyne  v.  Young.    Page  300 

5.  Legacy  to  next  of  kin,  as  well 
aft  to  executors,  though  to  ever 
so  small  an  amount,  does  not 
exclude  the  next  of  kin  from 
the  residue.  Legacy  does  ex- 
clude executors  in  general; 
though  not  universally.  An- 
drew  V.  Clark.  332 

6.  Testator  reciting  his  intention 
to  dispose  of  all  his  property, 
and  that  his  daughter  was 
likely  to  die  [of  a  violent  dis- 
temper], left  his  wife,  if  she 
did  die,  the  revenue  and  divi- 
dends of  such  property;  but  if 
his  daughter  lived,  directed  that 
his  wife  should  only  have 
her  dower ;  giving  the  residue 
and  dividend  to  that  daughter. 
If  she  died  without  children, 
testator  gave  his.  brother  '^  all 
that  should  be  left:'  The 
daughtei*  survived  the  testator, 
but  died  of  the'  same  illness, 
without  issue. — Held  that  the 
mother  was  still  entitled  for 
life ;  and  that  the  words ''  what 
should  be  kft,^  constituted  a ' 
good  residuary  bequest  to  the 
brother.  Duhamel  v.  Ardovin. 

332 
7*  Testator  having  appointed 
his  wife  and  the  Defendant 
executors,  and  given  his  wife 
certain  specific  articles,  and 
his  wife  having  died  in  his  life- 
time. 
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Hme,  the  Defendant  held  enti- 
tied  to  the  whole  residue,  com- 
prising those  articles  as  lapsed; 
and  the  bill  of  the  next  of  kin 
^as  dismissed,  but  without 
costs.  Devise  of  a  real  estate  in 
fee  to  the  wife  of  surviving  ex- 
ecutor, "no  objection  to  his 
taking  'the  residue  of  the  per- 
sonalty. Sir  J.  Strange,  M.  R. 
held  that  executor^  as  such, 
takes  all  that  is  not  disposed  of, 
whether  by  lapse  or  otherwise, 
unless  a  contrary  intent  is 
clearly  shewn ;  calling  him  a 
*'  legal  residuary  legatee'* 

Page  SS5 
Distinction  between  an  ex- 
ecutor, as  suchf  taking  a  lapsed 
residue,  and  a  lapsed  legacy. 
Held  that  he  does  not  take  the 
former.  As  to  the  latter,  qumre. 

336 

8.  Testator  intending  to  dispose 
of  all  bis  personal  estate,  gives 
the  residue  in  fifth  shares ;  but 
appoints  his  brother/' Aetr  to 
whatever  part  of  his  estate  should 
be  unappropriated  by  his  will.** 
One  of  the  five  shares  lapsed 
in  testator's  lifetime.  Held 
that  the  above  was  an.  ulti- 
msite gefieral residuary  clause; 
and  comprised  this,  as  includ- 
ing not  merely  what  ioas  not 
mentioned,  but  every  thing  not 
effectually  given.  Jackson  v. 
Kelly.  365 

9*  Bequest  of  residue  to  go  over 
in  a  particular   eveift  (which 


took   place)    to     ...    . 
(leaving  a  blank.) 
.    The  executors  excluded  by 
such  inchoate  gift,  and  the  next 
of  kin  entitled. 

Next  of  kin  not  excluded 
from  t;aking  the  residue  by  le- 
gacies bequeathed  to  them. 
Lord  North^nd  Guildford  Y. 
Pardon^  Page  416 

REVIEW,  BILL  OF. 

1.  As  to  a  bill  of  review  on  new 
matter.  Earl  of  Portsmouth 
V.  Lord  Effingham.  £00 

Et  vide  Mr.  Beamei  com^ 
plete  and  valuable  edition  of 
the  Orders  in  Chancery,  p.  2. 

2«  Qwere^  whether  a  demurrer 
will  not  lie  to  a  supplemental 
bill,  innatureof  a  billofrevi^w, 
upon  the  discovery  of  new  mat* 
ter,  on  account  of  Plaintiff 
not  having  obtained  leave  of 
the  Court,  and  made  the  usual 
deposit.  Cole  v.  Gibson. 
/  M2 

Et  vide  Mr.  Beamed  Orders 
in  Chancery,  1,  and  notes,  and 
369,  ibid. 

3.'  A  third  incumbrancer  may, 
pendente  lite,  and  before  a  de^f 
cree,  gain  a  priority  over  the 

,  second,  by  taking  the  first. 
Such  thing,  however,  not  al- 

•  lowed  after  a  decree  settling 
the  priorities.  Demurrer  aK 
lowed  on  the  latter  ground. 

Bill 
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Bill  of  review  on  new  matter 
must  be  on  leave  of  the  Court, 
and  affidavit  shewing  the  par- 
ty's  right,  that  it  was  not  known 
to  him  at  the  time  of  the  de- 
cree^  or  since  such  other  time 
as  he  could  have  used  it  for 
his  advantage  in  the  former 
cause.     Wortleif  v.  Birkhead. 

Page  440 


REVIEW,  Commissions  of. 

From  the  Delegates  of  the  Ec- 
clesiastical Court,  see  p.  26. 


REVIVOR. 

See  also  Abatekbnt,  Costs» 

&c. 

1  •  Though  a  cause  be  abated, 
money  may  be  ordered  to  be 
paid  out  of  Court  without  re- 
viving the  cause,  upon  the 
consent  of  all  tha  parties  ac- 
.tualiy  interested.  Beard  v. 
E.  PowU.  387 

Sed  vide  ibid. 

2.  Revivor  is  allowed,  for  costs 
taxed.  They  die  with  the  par- 
\y  unless  taxed  ;  and  even 
where  taxed  in  the  lifetime  of 

■  ... 

such  party,  and  the  person  who 
is  to  pay  them  is  in  prison,  .he 
will  be  discharged  unless  there 
be  a  revivor  in  a  reasonable 
time.     White  v.  Hayward. 

406 

4 


Though  the  strict  rule  be 
not  to  allow  revivor  merely  for 
costs,  which  have  not  been 
taxed,  the  Court  leans  against 
enforcing  it,  if  there  be  any 
thing  in  the  decree  yet  re- 
maining to  be  performed. 
Johnson  v.  Peck.        Page  407 


REVOCATION. 
See  also  Republication,  See. 

1.  Question  as  to  the  revocatiop 
of  a  will,  merefy  on  the  words, 
sent  to  be  tried  at  Law.  jtt-^ 
tomey  General  v.  Lloyd»      29 

2.  As  to  revocation  by  marriage, 
and  the  birth  of  children,  see 
p. 111. 

3.  Revocation  of  will,  fro  tanto, 
by  a  codicil  directing  a  sale  or 
mortgage  to  pay  debts.  Ver- 
netf  V.  Femey.  199 

4.  After  a  devise  of  tithes,  to- 
gether with  a  real  estate,  a 
surrender  of  the  lease  under 
which  they  were  held,  and  ac- 

'  ceptance  of  a  new  Iease»  held 
to  amount  to  a  revocation ; 
so  that  a  republication  was 
necessary.  Rudstone  v.  jin- 
derson.  39S 


SALE. 
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SALE. 

Devise  of  *^  renU,  profits,  and  pro- 
duce,**  of  West  India  Estates 
to  be  consigned  to   trustees, 
and  applied  by  them  in  disen- 
cumbering an  estate  in  Scot- 
land of  debts;  and  also  in  pay- 
ment of  other  debts,  funeral 
expences,  and  legacies.    Held, 
on  re-hearing»  that  such  char- 
ges could  only  be  paid  out  of 
the  annual  perception  of  rents 
and  prints;  and  that  part  of 
the  former  Decree  which  had 
directed  a  sale,  was  reversed* 
Conyngham  y.  Conyngham. 

Page  232 

Grant  or  devise  of  rents  and 

profits!*  referable  to  a  term  in 

gross,  or  mere  chattel  interest y 

will  pass  the  whole  interest  in 

the  term,  without  further  words 

of  limitation  ;  but  it  is  other- 

wise  as  to-a  term  carved  out  of 

an  inheritance.  *  Belt  v.  Mit- 

chelson.  2SS 


SATISFACTION. 

1 .  As  to  the  distinction  between 
cases  of  satisfaction,  and  of 
performance,  or  part-perform- 
ance, of  covenants,  8cc.         3 

2,  See  Goodwyn  v.  Goodwyn. 

1£2  [mispaged]  2^ 


Hoor'v.  Geary.  Page  139 

And  Oraham  v.  Graham.     134 

3.  Marriage  settlement  rectified 
by  a  strict  settlement,  agree- 
ably to  the  ordinary  course, 
notwithstanding  it  agreed  with 
the  articles  verbatim,  and  both 
made  before  marriage.  The 
Plaintiff,  however,  having 
taken  a  benefit  under  the  will, 
which  he  disputed,  held  to 
have  made  his  election,  and 
decreed  to  give  up  part  of  the 
settled  estate  in  satisfaction. 
Roberls  v.  Kingdey.  135 

4.  If  a  testator  is  chargeable 
with  two  annuities,  and  devises 
an  annuity  equal  but  to  one, 
it  will  not  be  a  satisfaction  for 
either.  Conlr^  where  he  is 
not  a  general  debtor  for  both. 
Graham  v.  Graham.  141 

5.  Covenant  in  marriage  articles 
to  purchase  and  settle  lands. 
Lands  purchased  and  suffered 
to  descend,  taken  in  satisfac- 
tion of  it.  Lewis  v.  Hill.     148 

Purchase  of  houses  in  Lon- 
don not  a  satisfaction  of  a  co- 
venant to  purchase  lands  of  in- 
heritance, ibid. 

And  S.  P.  Pinnel  v.  HaUet. 

364 

The  like  as  to  lands  in  Bo- 
rough  English.         Idem.  364 

6.  A  sum  charged  on*  an  Estate 
in  Nevis  in  favour  of  W.  held 
to  beincluded  in  the  bequest  of 
a  larger  sum  to  W!%  younger 
children  ;    the  testatrix   sup* 

posing 
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ponng  that  the^  wert  entitJed  to 
the  charge^  though  it  wai  not 
the  coiei  and  decreed  that  no 
more  should  be  raised  than  the 
sum  bequeathed.  StapUtonr. 
Conway.  Page  197 

7.  A  father,  haviag  to  pay  a  le- 
gacy to  bis  daugbter,  gives 
her  a  greater  sum  od  hec  mar- 
riage, and  no  demand  of  the 
legacy,  though  knowledge  of 
it  during  the  daughter's  life. 
This  held  a  satisfactioo,  and 
the  husband  not  entitled.  Seed 
V.  Bradford.  220 

8.  Testator  being  under  an  obli- 
gation to  pay  an  atmaity  to 
M..  P.  bequeaths  the  residue 

'  of  his  estate  for  tbe  benefit  of 
bis  mother  and  M..  P.  for  life. 
TTiii  ii  not  to  be  coimdered  in 
tatitfactionof  the  annuity.  Bar- 
ret V.  Beck/ord.  830 
g.  Devise  of  the  residue  of  real 
and  personal  estate  for  life, 
held  not  to  be  a  satisfaction 
for  a  sum  articled  to  be  laid 
out.in  lands.  AlUyn  v.  Atlej/n. 
280 

10.  Vide  title  "  Mistakb;" 
and  Ramsden  v.  HyHon.     369 

11.  Land  purchased  and  suffered 
to  descend,  decreed  to  be  taken 
as  a  part  performance  and  sa- 

^  tisfactioQ  of  marriage  articles. 
Election.    Hackt  v.  Huckt. 

438 

12.  A'  debtor  bequeaths  a  much 
larget  legacy,  upon  a  condi- 
tion,  which   by  a  subsequent 


deed  it  becomes  imposible  to 
perform ;  by  tbe  will  it  would 
not  bave  been  a  satisfaction, 
as  it  was  for  another  purpose  ; 
but  being  Creed  from  the  con- 
dition by  the  deed,  it  is  a  sa- 
tisfaction. General  rule  that 
a  legacy  latter  than,  or  equal 
'  to,  a  debt  is  a  constructive  sa- 
tisfaction ;  bat  any  minote 
circumstance  is  laid  hold  of  to 
take  it  out  of  that  rule.  Ma- 
thewt  V.  Mathewt.     Page  455 


£«  also  iMPEKTlNBIf  CE. 

I.  A  reference  for  scandal  may 
be  at  any  time,  and  even  by 
strangers  to  the  record.  See. 
Not  so  as  to  impertinence. 
Scandal  includes  imperti- 
nence; but  a  matter  may  be 
impertinent  without  being 
scandalous.  Nothing  held 
scandalous  that  is  strictly  re- 
levant to  tbe  merits.  Fenhoulet 
V.  Paaavant.  274 

S.  Any  record  of  the  Court  may 
be  referred  for  icandal  at  any 
time;  [and  even  by  strangers 
to  the  suit]  ;  but  it  is  otberwise 
as  to  a  reference  for  imperii' 
nence.  Though  such  orders 
are  discretionary  to  a  certain 
extent,  tbe  opportunity  may 
be  lost  or  waived,  ^noiiyiimu. 
453,45^4 
SCHEDULE. 
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SCHEDULE. 

See  "  Interest/'  and  BarweU 
y.  Parker.  Page  979,  380 


SEAMAN.    - 

1.  Sale  of  a  seaman's  prize- 
money,  and  subsequent  agree- 
ment in  confirmation  of  it,  set 
aside.     Taylour  v.  Rochfort. 

365 

2.  Assignment  of  a  sailor's  share 
of  prize  money  at  an  under- 
value, set  aside  for  fraud ;  but 
still  to  stand  as  a  security  for 
what  was  really  advanced. 

The  same  equity  as  to  an 
under  assignment.  How  v. 
We/don.  418 


SEQUESTRATION, 
AND  SALE  OF  GOODS. 

See  in    Wharam    v.   Broughton, 

107 
And  in  White  v.  Hayward.    406 


SETT-OFF. 

1 .  No  set  off  on  demands  en  auter 
droit.    Medlicot  v.  Bowes. 

116,  117 

2.  Relief  in  account,  as  to  pay- 
ments made  to  a  bankrupt,  af- 
ter a  secret  act  of  bankruptcy, 
when  the  assignees  hadrecover* 
ed  by  action  payments  made 


by  the  bankrupt      Billon  v. 
Hyde.  Page  l67 

SETTLEMENT. 

5ee  also  Consideration. 

After  marriage  voluntary,  set- 
tlement after  marriage  volun- 
tary and  void  against  credi- 
tors.     Beaumont  v.  Thorpe. 

25 
Control  if  on  fair  considera- 
tion,  though  inadequate  if  no 
fraud  or  reasonable  suspicion. 

26 


..  i. 


SHIP. 


A  Ship  pledged  abroad  by  the 
Master  for  repairs,  &c.  well  hy- 
pothecated ;  and  the  Court 
held  the  part-owners  liable 
each  for  the  whole  demand. 
Sansum  v.  Braggington.  202 
Tlie  law,  however,  has  been 
since  altered  in  the  latter  respect. 

204,  205,  216 

r 

SOLICITOR. 

See  Attorney   and   Client, 

&c. 

Solicitor  in  a  cause  charged 
with  interest  on  money  direct- 
ed to  be  laid  out  for  an  infant's 
benefit,  notwithstanding  a 
deed  from  its  grandmother, 
that  he  should  not  be  so  charge- 

2  Q  able. 
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&bl«.  Stated  accounts  obtain- 
ed by  him,  under  a  misrepre- 
sentationy  set  aside,  the  items 
being  very  gross.  A  bond  ob- 
tained by  him  from  the  grand- 
mother for  the  amount  of  fees 
and  disbursements,  decreed  to 
stand  on] jr  as  a  security  for 
what  was  actually  due  on  tax- 
ation.   Browne  v.  Pring. 

Page  192 

STOCK. 

See  Legacies. 

Specific  legacies  of  stock  et  econ* 
trd.     A-oelj/n  v.  Ward.         195 

SURCHARGE,  8cc. 
See  also  Accounts. 

1.  As  to  opening,  setting  aside, 
surcharptig  and  fohifying  ac- 
counts, 8cc.  &c.  Tevonihend^' 
Lvwfield.  SO,  8cc. 

9.  See  Allen  v.  Papworih. 

01,  &c. 

SURPLUS. 
See  Residue,  See. 

Surplus  rents  not  included  under 
the  term  **  portion**  Vane  v. 
Kane.  45 

SURRENDER. 

See  also  Copyholds. 

1.  Surrender  of  copyholds  sup« 


plied  in  favour  of  younger  chil- 
dren.   Banks  v.  Denshire, 

Page  4ft 
2.  Trust  of  a  copyhold  devisable 
without  a  surrender.     Allen  r. 
Poult  on.  78 

As  to  another  copyhold  of 
which  the  testator  had  the  le- 
gal estate,  the  heir  put  to  his 
election.  ibid. 

SURVIVORSHIP. 

5fe  Tenant  in  Common,  and 
Joint  Tenant. 

I.  A  discretionary  power  giveo 
to  executors  is  not  determined 
by  the  death  of  one  of  them. 
Flanders  v.  Clark.  12 

£.  Executory  trust  for  three,  for 
their  lives,  as  ienantsin  common^ 
if  any  died  without  issue  liv- 
ing at  their  deaths,  their  shares 
to  go  to  survivors  with  contin- 
gent remainders  in  tail;  and 
remainders  over.  Two  of  them 
dying  in  the  lifetime  of  testa- 
trix, held  their  shares  lapsed, 
and  went  over.  Sperling  v. 
Toll.  5£ 

3.  In  a  case  of  portions,  survi- 
vorship, as  between  the  chil- 
dren referred  to  their  not  at- 
taining£l,  or  marriage,  though 
no  express  words  to  that  efiect; 
there  being  a  preceding  clause 
as  to  other  children  where  the 
like  words  were  used.  Menda 
V.  Mendesn  67 

4.  Bequest 


1 
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#/ Bequest  of  residue  between 
two;  one  of  them  dyiQg  in 
'  testatoT^s  life-time,  no  sutTi- 
vorship,  and  his  moiety  is  un- 
disposed of.  Peat  Y.  Chap* 
man  [misnamed  Prat  r.  Chap- 
fnan\.  Page  d52 

3.  See  East  v.  Cook.  277 

And  Partnership,  Pearce  v. 
Chamberlain.  279 


T. 


TACKING. 
Ste    MoRTOAGB   and    PrioiI- 

ITIES. 

A  judgment  creditor^  having 
procured  an  assignment  of  a 
Vkottgage,  allowed  to  tack  the 
amount  and  costs.  Mten  v. 
Papworth.  91,  &c. 

See  fVilloughby  v.  WiUoughby. 

463 


TENANT  IN  COMMON. 

1 .  Devise  of  lands  to  four  young- 
er children  equally,  share  and 
share  alike  as  tenants  in  com- 
mon,  and  not  as  joint- tenants 
'^with  benefit  of  survivorship.'* 
The  latter  words  do  not  infringe 
the  positive  direction ;  and  the 
survivorship  confined  to  a  par- 
ticular period,  applicable  to 


the  distribution  of  the  person- 
alty. i?a2z;«s  v.  iETazres.  Page  15 

2.  Executory  trust  for  three,  for 
their  lives,  as  tenants  in  com- 
mon; if  any  died  without  is* 
sue  living  at  their  deaths, 
their  shares  to  go  to  survivors, 
with  contingent  remainders  in 
tail,  and  remainders  over.  Two 
of  them  dying  in  the  life -time 
of  testatrix,  held  their  shares 
lapsed,  and  went  over.  Sper- 
ting  V.  Toll.  52 

3.  Devise  to  trustees,  by  sale  or 
mortgage,  to  pay  debts  ;  the 
remainder  to  go,  and  be  equally 
divided  among  three  children, 
and  the  survivor  of  them  and 
their  heirs  for  ever ;  a  tenancy 
in  common.  Stones  v.  Heurt^ 
fy.  98 

4.  Though  specific  performance 
of  a  contract  might  have  been 
decreed  against  original  par- 
ties, holding  as  tenants  in  com- 
mon ;  yet  where  an  alteration 
prevented  a  Decree  as  to  one 
moiety,  the  court  would  not 
direct  a  performance  as  to  the 
other ;  the  contract  being  en. 
tire,  and  an  execution  of  half 
of  it  inadequate  to  its  prime 
object.  Attorney  General  v. 
Day.  121 

5.  Tenancy  in  common  under  a 
deed  by  a  father  in  favour  of 
his  family,  which  was  held 
to  operate  in  the  nature  of  a 
testamentary  instrument. 
Rigden  v.  ValRer.  S55 

2q2  TENANT 
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TENANT  FOR  LIFE. 

!•  Tenant  forlife  must  keep  down 
the  interest  of  incumbrances, 
though  the  whole  of  the  rents 
and  profits  are  exhausted  by 
it.  The  Court  will,  however, 
in  some  instances,  direct  a 
reasonable  maintenance  there- 
out, if  the  tenant  for  life  be 
otherwise  unprovided  for.  JJe- 
re/  V.  Waikimon.  Page  68 

2.  Courts  of  Equity  will  restrain 
tenants  (orVif e,wUhout  impeach- 

.  ment,  8ic.  to  a  reasonable  earer- 
cise  of  their  rights.  Asion  v. 
Aston,  142 

3.  Windfalls  of  timber  and  other 
casualties,  to  whom  the  pro- 
perty belongs,  jiston  V.  As- 
ton.  186 

TENANT  IN  TAIL. 
See  also  Estate-tail. 

1.  If  a  tenant  in  tail  persists  in 
refusing  to  execute  his  con- 
tract for  sale,  &c.  and  dies,  the 
Court  will  not  decree  the  suc- 
ceeding tenant  in  tail  to  ful- 
fil it ;  such  a  one  taking  pa- 
ramount. Attorney/'  General  v. 
Day.  121 

2.  Tenant  in  tail  pays  off  an  in- 
cumbrance, but  takes  no  as- 

^signment.  The  remainder 
over,  under  the  circumstances, 
subject  to  pay  it  to  his  repre- 
sentative.    Kirkham  v.  Smith. 

141 


I  3.  Questions  as  to  infant  teoafiCi^ 
in  tail,  their  personal  represen- 
tatives, &c.     Rook  V.  Worth. 

Page  211 

4.  As  to  tenants  in  tail  keeping 
down  the  interest  of  an  incum- 
brance. 213 

5.  A  father,  'tenant  for  life,  pro- 
cured his  son,  who  wa»  tenant 
in  tail,  to  join  ib  raising  mo- 
ney, which  the  father  received 
and  applied  to  his  own  use, 
decreed  to  exonerate  the  es- 
tate ;  the  son  being  only  in  the 
nature  of  a  surety  for  it  as  the 
debt  of  his  father-'  Piers  v. 
Piers.  231 

6.  A  tenant  in  tail  coming  inta 
being  after  a  sale  of  timber  by 
agreement  between  a  tenant 
for  yewts,  without  impeachmeiH 
ofwastCy  except  voluntary  waste^ 
and  the  ultimate  reversioner, 
entitled  to  recover  against 
what  was  received  under  it  by 
the  reversioner.  Garth  v.  Cot- 
ton. 244 

7*  Books  not  heir-looms ;  and  if 
limited  to  go  with  entailed 
lands,  they  become  the  proper- 
ty of  the  first  tenant  in  tail. 
Duke  of  Bridgewater  v.  Eger- 
ton.  313 

TENDER^ 

The  right  to  principal  and  inte- 
rest gt^nerally  carries  costs, 
and  a  tender  must  l>e  very  ex^ 

press 
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« press  and  formal  to  prevent 
them  in  such,  a  case.  Gammon 
V.  Stone.  Page  170 

TERM. 

Grant  or  devise  of  *'  rents  and 
profits,"  referable  to  a  term  in 
gross,  or  mere  chattel  interest, 
will  pass  the  whole  interest  in 
the  term  without  further  words 
of  limitation  :  but  it  is  other- 
wise as  to  a  term  carved  out  of 
an  inheritance.  Belt  v.  Mitchell 
^n.  238 


TESTAMENT  TESTA- 
MENTARY  ACT,  &c. 

]«  A  deed  executed  on  the  same 
day  as  a  will,  held  a  testamen- 
tary act.  Peacock  v.  Monk.  82 

2.  A  father  by  deed  poll,  reciting 
his  intention  of  settling  and 
assuring  all  his  real  and  per- 
sonal estate  pn  his  family  af- 

,  terhis  decease  {inter alia)  grants, 
"  in  consideration  of  natural 
love  and  affection"  lands  to  two 
of  his  children  and  their  heirs, 
*^  to  be  equally  divided  between 
themj"  but  does  not  make  live- 
ry. This  held  to  operate  in 
nature  of  a  testamentary  instru- 
ment ;  and  being  made  in  con- 
sideration of  natural  love,  &c. 
was  held  to  amount  to  a  cove- 

.  nant  to  stand  seised.  The  chil- 
dren considered  to  take  as  te- 


nants in  common,  both  by  the 
words  used,  and  also  from  the 
nature  of  the  provision.  Rig- 
den  V.  Vallier.  Page  355 

3.  The  word '^^esfamen/'*  includes 
all  testamentary  instruments, 
as  a  will,  codicils,  &c. 

The  word  "  instrument*  held 
to  signify  the  will  alone.  Ful- 
ler  V.  Hooper.  352 

4.  Deed-poll  by  a  father  intend- 
ing to  settle  real  and  personal 
estate  on  his  family  after  his 
decease,  without  livery ;  held 
to  operate  as  a  testamentary 
instrument :  and  to  amount 
also  to  a  covenant  to  stand 
seised.     Rigden  y.   Vallier. 

355 

5.  A  freeman  on  the  same  day 
with  his  will,  .by  deed  assigns 
part  of  his  personal  estate,  in 
trust,  to  separate  use   of  his 
daughter.     He  was  then  aged 
seventy-two;  in  the^out;  and 
died  in  two  days  :  the  daughter 
had  been  married  without  con- 
sent; but  he  was  reconciled. 
Held  to  be  a  testamentary  dis* 
position,  in  fraud  of  the  cus- 
tom, and  that  it  might  be  dis- 
puted by  the  daughter's  hus- 
band.    Gift  of  personalty  by 
freeman  may  be  in  life-time,  or 
in  extremis,  if  he  divests  himself 
of  the  property,  and  it  is  enjoyed 
accordingly  ;  and  if  clearly  not 
a  testamentary  act, .  in  fraud 
of  the   custom*      Tomkyns    v. 
Ladbrooke.  444 

TIMBER. 
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TIMBER. 

1.  A  tenant  in  tail  coming  into 
being  after  a  sale  of  timber, 
by  agreement  between  a  te- 
nant for  years,  without  im- 
peachment ofwcutBy  except  vo- 
luntary  waste,  and  the  ultimate 

reversioner  entitled  to  recover 
against  what  was  received  un- 
der it  by  the  reversioner.  Garth 
V.  Cotton.  Page  244 

£•  Guardian  or  trustee  for  an  in- 
fant, who  has.  a  contingent  es- 
tate, cannot  cut  timber  of  his 
own  authority 9  though  it  may 
be  fit  for  cutting,  or  even  for  a 
probable  benefit.  Though 
such  an  act  may  not  amount 
to  waste,  he  will  be  enjoined. 
Knight  V.  Duplessis.  879 


TITLE. 

The  agent  of  a  party  having 
notice  of  incumbrances,  8cc. 
induces  a  necessity  for  that 
party  to  make  all  due  enqui- 
ries, &c.  as  to  the  title ;  and 
such  person  cannot  afterwards  ' 
protect  himself  by  procuring 
the  legal  estate.  Maddox  v. 
Maddox.  46 


TRIAL  AT  LAW. 
See  also  Issue,  &c. 

1.  The  fact  of  a  marriage  charged 


by  the  bill,  and  denied  by  the 
parties'  answers  (there  being 
evidence  in  the  cause),  must 
be  tried  at  law ;  such  matters 
being  the  proper  subject  for  a 
jury.  Revel  v.  Fox.    Page  360 

2.  A  doubtful  modus  not  deter*  ^ 
mined  by  a  Court  of  Equity^ 
without  a  trial  at  law.     CAiip- 
man  v.  Smith.  417 

TRUST,  TRUSTEES,  &c. 

1 .  Trustees,  or  others  in  a  con- 
fidential character,  cannot  de- 
rive advantage  from  a  purchase 
of  the  trust,  or  confided  pro* 
perty.    Whelpiale  v.  Cookson, 

8,&c- 

£.  A  father  having  provided  for 
his  eldest  son,  but  not  for  his 
other  children,  takes  a  security 
for  the  proceeds  of  an  estate 
sold  in  tbe  joint  names  of  him- 
self and  eldest  son.  Held  a 
trust  for  the  father's  personal 
representatives.   Pole  v.  Pole, 

65 

3.  Testator,  on  renewal  of  a  lease 
took  it  in  the  names  of  his 
brother  and  himself,  paying 
the  fines  and  receiving  the  pro- 
fits himself  ;  held,  on  the 
ground  of  intention,  though 
proved  but  by  one  witness,  to  be 
no  constructive  trust,  but  an 
implied  gift  of  the  surviving 
interest.  Maddison  v.  An^ 
drew.  45 

4.  Limitations  apparently  legal 

as 


htdex  of  the  PHncipal  Masters. 
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'  ai  uset  executed,  held  to  be 
trusts,  from  the  purposes  to  be 
answered.  Bagshaw  y.  Speti" 
ctr.  Page  85 

5.  Trustees  for  the  presentation  to 
a  living  cannot  make  proxies 
to  chuse  an  Incumbent ;  though 
if  a  choice  were  properly  made, 
they  might  do  so ybr  the  mere 
purpose  of  signing  thepresentU' 
tion.  Attorney  General  v. 
Scott,  194 

6.  It  Is  not  necessslty  that  the 
word  "  heirs**  should  be  insert- 
ed to  carry  the  fee,  where  the 
purposes  of  a  trust  cannot  be 
answered  unless  the  trustees 
have  a  fee.  Gibson  v.  Lord 
Montfort.  £14 

7.  A  trustee,  with  notice  of  his 
appointment  as  such,  inter- 
fering with  the  subject  matter, 
cannot  repudiate  the  trust, 
and  say  he  acted  merely  as 
a  factor  or  agent.  Conyng- 
ham  V.  Conyngham,  232 

8  As  to  the  rights,  powers,  and 
duties  of  trustees  to  preserve 
contingent  remainders,  see  in 
Garth  V.  Cotton.  244 

9.  The  remedy  for  a  breach  of 
trust  is  personal ;  and  money 
produced  by  one,  and  laid  out 
in  an  estate  in  Ireland,  could 
not  be  specifically  followed. 
The  party's  assets  were,  how- 
ever, marshalled  in  favour  of 
the  claim.     Core  v.  Batemofu 

269 

10.  Trust  deed,  whereby  trustees 


were  to  give  the  residue  of  A.*n 
estate  ^'among  his  friends  and 
**  relations  where  they  should  see 
"  most  necessity,  and  as  they 
**  shonid  think  most  just.*' 

Though  in  other  cases  the 
Court  will  not  interpose  where 
trustees,  declining  to  act,  have 
a  power  to  distribute  gene- 
rally according  to  their  discre- 
tion, without  antf  defined  object^ 
it  was  held  that  heren,  rule  was 
laid  down ;  the  word  ^friendi* 
meaning  **  relations  :**  and 
that  the  Court  could  judge  of 
the  respective  families'  neces'^ 
sities  and  occasions  by  a  refer- 
ence to  the  Master.  Gower  v. 
Mainwaring.  Page  297 

1 1.  Qucere,  whether  a  trustee  or 
his  heir  can  claim  admittance 
to  copyholds,  or  hold  for  their 
own  benefit,  where  the  cesttiy 
qui  trust  has  died  without 
heirs. 

It  i»  a  question  whether 
trust  estates  in  copyholds  «- 
cheat  to  the  Liord  in  such  a 
case  i     - 

If  thef  dOf  and  the  trustee 
has  been  admitted,  it  seems 
he  would  be  considered  as 
holding  for  the  benefit  of 
the  Lord;  and  decreed  to  sor- 
render. 

If  they  do  not  escheat,  the 
question  is,  who  is  entitled  to 
the  beneficial  interest. 

368,309 

It  has  been  ^id,  a  Court  of 

Equity 


600 


Index  of  the  Principal  Matters. 


Equity  would  decree  such  an 
estate  to  be  sold  for  the  bene- 
fit o/'/Ae  next  of  kin;  but  that 
seems  very  doubtful.   Page  369 
Quaere,  therefore^ :  whether, 
in  such  a  case,  the  Lord  could 
refuse  the  trustee  admittance, 
and  if  compellable  by  law  to 
.    admit  him^  he  would  not  be 
.   entitled  to  the  assistance  of  a 
Court  of  Equity  ?  ibid. 

12.  Fine  by  persons  in  posses- 
sion and  non  claim,  the  legal 
estate  being  in  trustees,  held 
not  to  bar  an  equitable  charge 
under  the  deed  of  trust ;  though 
a  great  length  of  time  had 
elapsed.  .  E.  Pomfret  v.  Lord 
Windsor.  4 1 1 

13.  Trust  estate  will  pass  by  a 
.  general  devise.  436 

14.  Infant  trustee.  — A  Decree 
having  been  made  for  sale  of 
an  estate,  that  a  trustee  should 
join  in  the  conveyance ;  that 
trustee  dying,  his  infant,  heir 

.  bound  to  execute  the  convey- 
ance»  under  the  stat.  7  Ann,  c. 
19. 

Such' a  Decree  against  the 
ancestor  would  obviate  any 
doubt,  as  to  whether  his  infant 
heir  were,  or  not^  a  trustee 
within  the  act.  Hawkins  v. 
Obeen.  435 

15.  Though  every  trustee  of  part 
of  the  personal  estate  is  not  to 
be  called  to  account  by  a  par- 
ticular pecuniary  legatee,  but 
only  by  the   executor  or  ad- 


'  ministratoV ;  and  though  such 
trustee,  who  receives  the  trust 
.  money,  and  thereby  becomes 
:  a  debtor,  is  not  to  be  coqsider- 
ed  and  chargeable  as  executor^ 
merely  because  he  is  so  naoied 
in  a  will,  yet  where  he  is  made 
a  co-executor,  and  does  not  re- 
nounce  whilst  he  receives  the 
trust  money,  he  is  >  properly 
made  a  DefendcLnt  to  a  suit  for 
a  general  account,  and  is  ac- 
countable therein  for  his  re- 
ceipts ;  and  this  the  more  es- 
pecially since  his  being  named 
executor  is  a  release  of  the 
debt  at  law.    Moore  v.  Moore. 

Page  445 

16.  Executors  and  adpiinistrators 
are  considered  as  trustees  in 
many  instances.  412 

17%  Devise  in  trust  to  pay  debts 
is  not  within  the  statute  of 
fraudulent  devises.  S.  P.  1 
Bro.  311..  Vide  also  M  r.  San- 
ders's  note  to  Plunket  v.  Pen^ 
son,  2  Atk.  299. 

Trustees  to  pay  debts  may 
fairly  raise,  by  sale  or  mort- 
gage, without  waiting  for  a 
decree  [no  suit  being  in^titut*^ 
ed.  Earl  of  Bath  v.  Earl  of 
Bradford.  443 

18.  Where  a  trustee  for  an  infant 
has  money  to  lay  out  for  his 
benefit,  and  employs  it  in  his 
own  trade,  &c.  the  Court  will 
exercise  an  option  for  the  in- 
fant either  to  have  interest  or 

the 


Index  of  the  Principal  Matters. 


BOl 


the  profits  made.   Anonymous. 

Page  452 


TYTHES. 

1.  Vicar  failing  in  a  suit  for 
tithes  in  kind,  and  a  modus  set 
up,  which  was  good  in  its  na- 
ture, though  imperfectly  plead- 
ed, may  yet  recover  in  that  suit 
the  arrears  due  under  such  mo- 
dus.    Carte  v.  Ball.  4 

2.  Partition  will  be  decreed  in 
Equity  as  to  tythes.  Baxter 
y.Knollys.  216 


they  apply  to  a  Court  of  Equity 
by  a  bill  to  be  relieved.  Ex 
parte  Skip.  Page  414 


u. 

USURY. 

1 .  In  directing  accounts,  where 
there  has  been  usury,  extortion, 
or  oppression,  the  Court  often, 
by  its  decree,  directs  every 
thing  doubtful  to  be  taken  most 
strongly  against  the  person 
guilty  of  such  proceedings.  Mit" 
ford  V.  Featherstonhaugh.    399 

2.  Assignees  of  a  bankrupt  are 
not  compellable  to  pay  what 
is  really  due  on  a  transaction 
attended  with  usury  under  the 
general  jurisdiction  in  bank- 
ruptcy.   It  is  otherwise  where 


V. 


VESTING. 

1 .  Legacy  to  J.  to  be  at  her  dis- 
posal, if  she  married  with  con- 
sent,  and  not  otherwise.  .  She 
dying  without  having  been  mar^ 
ried  at  all,  it  was  held  never 
to  have  been  vested.  Elton  v. 
Elton.  5 

2.  Legacy  to  J.  F.  under  restrict 
tions ;  the  principal  to  be  paid 
as  ^'  the  executors*'  should  judge 

I  necessary  for  him,  and  if  he  died 
without  issue,  to  revert  to  tes- 
tator's family ;  with  interest  in 
the  mean  time  for  what  should 
continue  in  their  hands. 

This    discretionary    power 
held  to  be  well  executed  by  the 
will  of  a  surviving  executrix. 
Flanders  y.  Clarke.  12 

3.  Legacy  to  E.  to  be  paid  at  2\y 
or  marriage,  but  if  she  died  be-- 
fore,  then  to  the  younger  children 
of  F.  E.  having  died  unmar- 
ried, under  21,  held  to  vest  in 
such  of  the  younger  children 
as  were  living  at  that  time. 
Ellison  v.  Airey.  75 

4.  Legacy  to  F.  when  he  shall 

attain 
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attain  25,  with  directioDs  for 
its  investment,  and  payment 
of  interest  in  the  meantime  for 
education,  and  for  part  of  the 
principal  to  be  applied  in  pla- 
cing him  out.  Held  a  vested 
interest,  and  transmissible, 
though  he  died  under  that  age* 
Fonnereau  v.  Fonnereau, 

Page  76 

5.  Bequest  of  SOOO/.  to  Jane,  the 
wife  of  C.  for  the  use  of  her 

•  younger  children,  to  be  distri- 
buted as  she  should  appoint^ 
&c.  AH  her  children  by  C. 
being  bom  at  the  date  of  the 
will,  and  death  of  testator, 
held  vested  as  a  present  legacy 
to  them,  subject  to  variation 
as  between  them  ;  and  not  to 
extend  to  children  by  Jane's 
future  marriage.  One,  there- 
fore, who  was  a  younger  child 
at  the  death  of  testator,  held 
entitled,  though  he  afterwards 
became  an  elder.  Coleman  v. 
Seymour »  118 

6.  Bequest  of  400/.  to  R.  to  be 
paid  in  a  year  j  and  a  further 
sum  oflOOL  at  the  death  of  his 
mother.  This  last  also  held  vest- 
ed,   Jackson  v.  Jackson,     120 

7.  Bequest  to  younger  children 
of  testator's  son,  to  be  paid  at 
21  ;  held  vested  in  those  born 
at  the  time  of  testator's  death. 
Horseley  v.  Chaloner.  295 

8.  Bequest  of  residue  of  person- 
al estate  after  a  life  inter- 
est   to   the    use   of    all  and 


every  the  children  of  tastator^s 
daughter  equally  ;  to  be  trans- 
ferred,  delivered,  and  paid  to 
'  them  severally,  when  by  law 
able  to  receive  and  give  dis- 
charges. Held  to  be  vested  in 
each  child  on  coming  into 
being,  and  transmissible ; 
though  subject  to  be  varied  by 
the  birth  of  others.  Exel  v. 
Wallace.  Page  312 

9*  Trust  of  the  residue  of  a  term 
with  a  double  aspect^  viz.  set- 
tlement on  marriage  by  deed 
,  of  a  leasehold  estate,  in  trust 
for  the  husband  and  wife  for 
life ;  and  after  the  decease  of 
the  survivor,  to  be  assigned  by 
the  trustees,  toith  the  rents  and 
profits,  to  the  eldest  son ; ''  aud 
for  want  of  such  issue  of  such 
son,"  to  daughters. 

A  son  having  been  bom, 
who  died  without  issue  in  the 
life  of  the  mother,  held  that  it 
did  not  vest  in  him,  but  was  a 
good  remainder  to  an  only 
daughter  at  the  death  of  the 
surviving  parent. 

The  decree  in  this  point  af- 
firmed on  appeal,  2Ve9.  318. 
Courts  will  avoid  a  construc- 
tion leading  to  a  perpetuity 
and  void  devise,  if  possible.  So 
they  will,  in  marriage  settle- 
ments, consider  the  general  in- 
tent as  in  favour  of  the  issue  de- 
scribed, and  not  let  property 
revert,  or  go  to  a  father  as  the 
representative  of  one  child  to 

the 
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the  prejadice  of  the  rest>  if  no 
positive  reason  for  it  to  be 
clearly  inferred.  Exel  v.  Wal* 
lace.  Page  312,  SIS 

10.  Grandmother,  under  a  power 
creates,  by  deed,  a  term  to 
commence  after  her  death,  for 
raising  money  for  younger  chil- 
dren,  as  their  father  should  ap- 
point ;  if  no  appointment, 
equally ;  if  but  one  besides  the 
eldest,  then  to  that  one;  if 
none  except  the  eldest,  then  to 
him ;  if  no  eldest  son,  then  to 
her  own  executors.  At  the 
date  of  the  deed,  there  was  one 
grandson  and  one  grand* 
daughter.  The  father  after- 
wards had  another  son^  and 
died  without  appointment. 
The  eldest  son  having  died 
under  age,  held  that  the  whole 
sum  belonged  to  the  daughter^ 
and  that  the  younger  son, 
having  thus  become  an  eldest 
son,  was  excluded.  £lder  son 
unprovided  for  considered  as 
a  younger.  Vesting  not  sus- 
pended, in  general,  by  a  power 
to  appoint. 

Portions  not  to  be  raised  for 
the  representatives  of  a  child, 
who  died  before  it  was  natu- 
rally required.  Lord  Teynham 
v.  Webb.  S44 

1 1 .  Trust*' /o  raise'' SQOOl.  portion 
'*  and  pay  it*'  to  such  younger 
child  as  the  father  sh9uld  ap- 
point; for  want  of  appoint- 
ment to  the  younger  children 


nt  21,  with  interest  for  their 
maintenance,  &c.  in  the  mean- 
time, &c.  &c.  The  only  young- 
er child  died  at  two  years  old. 
Held  not  to  be  vested  in  him, 
so  as  to  be  claimed  by  the  fa* 
ther  as  his  representative. 
Portions  by  will  governed 
by  rules  from  the  civil  law,  not 
applicable  to  a  deed.  Hubert 
v.  Parsons.  Page  357 


VOLUNTARY  GIFTS,  8cc. 
See  also  Crbditors. 

As  to  voluntary  gifts  amounting 
to  a  complete  conveyance  or 
transfer  of  the  property,  in  or- 
der to  be  valid,  &c.  Sec.  see  in 
Peck  Y.  Parrot.  134 


w. 

WARD  OF  COURT. 
Seealso  Guarbian  anoWabo« 

Order  on  an  attempt  to  many  a 
Ward  of  Court  clandestinely. 
Beard  v.  Trovers*  iQg 


WARRANTY. 


The  word  *' grant 
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does  not 
amount 
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atnouDl  to  an  Entire  wdrranly 

.  in  Equity;  nor  always  at  law, 

.  as  where  parlicMlar  covenanti 

,  areinieriai.  Claritv.Samtoa. 

Page  71 

WASTE.     - 

1.  Courts  ofEquity  nill  restrain 
tenants  for  life,    without  .  im- 

.  peachment,  SfC.  to  a  reasonable 
exercise  of  their  rights.  Aston 
V.  Aston-  142 

2.  AjointresBhErriaggivea  leave 
to  the  next  in  remainder  for 
life,  without  impeachment,  Ecc. 
to  cut  timber,  the  retuainder- 
man  in  tail  having  acquiesced 
and  encouraged  his  doing  so, 
the  latter  was  restrained  by 
perpetual  injunction  from 
bringing  acliun  of  -  waste 
against  the  jointresa.  Jtton  v. 
Aston.  186 

3.  A  tenant  in  tail  coming  into 
being  after  a  sale  of  limber  by 
agreemeDt  between  a  tenant 
for  years,  without  impeachment 
of  watte,  except  voluntary  vaste, 
and  the  ultimate  reversioner, 

■  entitled  to  recover  against 
what  was  received  under  it  by 
the  reversioner.  Garth  v.  Cot^ 
ton.  244 

4.  Aa  to  tenants  for  life,  for 
years,  Eu;.  without  impeach- 
ment of  waste,  and  Me  rights, 
powers,  and  duties  of  trustees  to 
preserve  contingent  remainders, 

ibid. 


5.  It  is  waste  io  a  Guardian  to 
convert  antient  pasture  into 
arable  land,  even  for  a  tempo- 
rary beoefih     Clark  v.  Thorp. 
Page  348 

WILL. 

See  also  Devise,  Republica- 
tion, Retocatiow,  Con- 
STBucTioN,  Sec. 

1.  See  page  29 

2.  In  a  suit  to  establish  a  will  in 
Equity,  all  the  witnesses  to  it 
should  be  examined,  or  proof 
given  of  their  deaths,  8tc.  Ogle 
V.  Cook.  ■  106 

3.  Devise  in  case  of  testator  dy- 

■  ing  before  his  return  from  Ire- 
land. Having  returned.  Sec. 
the  disposition  held  ineffectu- 
al.    Parson  v.  Lanoe.  1 10 

4.  Issues  at  law  on  a  forged  will, 
and  orders  made  after  the  ver- 
dict.   Bamesfy  v.  Poael.     J  52 

5.  Repubhcation  as  to  lands 
purchased  after  a  will,  by  a 
codicil  made  after  the  pur- 
chase. Gibson  v.  Lord  Mont- 
fort.  214,215. 

fl.  The  w6rd  "  testament"*  includes 
all  testamentary  instruments, 
as  a  will,  codicils,  Slc. 

The  word  "  instrument  held 
to  signify  the  will  alone.  ■  Ful- 

■  ler  V.  Hooper.  .  352 
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WILLS  (Statute  of). 

The  statutes  of  wills  et  de  donU 
conditionalibusj  do  not  extend 
to  the  Isle  of  Man* 

That  Island  made  unalien- 
able by  a  private  Act  of  Par- 
liament against  heirs  general, 
on  failure  of  issue  male. 
Bishop  of  Sodor  and  Man  v. 
Earl  of  Derby.  Page  377 

WINDFALLS. 

Windfalls  of  timber  and  other 
casualties,  to  whom  the  pro- 
perty belongs.  Tenants  for 
life^  Kemainder-men,  &c.  As- 
ton V.  Aston.  173 

WITNESS. 

See  also  Evidence,  Answer, 

8cc. 


1.  The  attestation  of  articles  by 
a  mother,  who  had  suffered 
the  marriage  of  her  daughter 
to  take  place  upon  an  under^ 
standing  that  she  would  give 
1000/.  portioD,  she  knowing 
the  purport i  of  them,  is  equiva- 
lent to  her  actual  signature  of 
them  as  a  party.  Welford  v. 
Bezely.  6 

2.  Though  one  witness  cannot 
sustain  a  suit  against  a  dis- 
tinct denial  by  answer:    the 


laiter  must  be  precise  and  posi- 
tive. Jrnott  v.  Biscoe.  Page  69 

3.  In  a  suit  to  establish  a  will  in 
equity,  all  the  witnesses  to  it 
should  be  examined,  or  proof 
given  of  their  deaths,  &c. 
Ogle  v.  Cook.  106 

4.  A  mere  witness  cannot  be 
made  a  Defendant  for  disco- 
very of  that  unto  which  he  is 
examinable  as  such.  Plum- 
mer  v.  May.  igg 

Fide,  however,  per  Lord  El- 
don,  C.  on  this  case,  7  Ves. 
289,  290. 

A  party  cannot  examine  his 
own  wit f less  on  a  voir  dire.  196 

5.  As  to  a  witness  to  a  will,  who 
was  a  creditor,  before  the  act 
25  Geo.  11.  c.  6.  Pryse  v. 
Llayd.  221 

6.  Depositions  of  a  witness  being 
too  general,  he  was  directed 
to  be  examined  upon  interro- 
gatories before  a  Master. 
Bishop  V.  Church.  303 

7.  A  party  to  a  cause  may  be 
examined  on  new  interrogato- 
ries in  the  Master's  office  with- 
out a  new  Order,  the  Master 
being  the  proper  judge.  In 
the  case  of  a  witness  it  is  differ- 
ent, for  under  a  commission  to 
examine,  there  must  be  a  new 
Order  for  new  interrogatories. 
Cowslade  v.  Cornish.  360 


FINIS. 


W.  Poplc,  PriQier,  67,  Chancery  Lane. 
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LAWBOOKS 

RECCilTLT  FUBLItRIO 

BY  R.   PHENEY, 

LAW. BOOKSELLER  AND  PUBLISHER, 

UNDBB   TBB   TBMPLB   QXTKWAY, 
Oppoiiti  Chancery  Lane, 


1.  IMPEY'S  STAMP  ACT.— The  General  Stamp  Act,  55  Geo.  III.  cap. 
184.  Including  the  Statute  3  Geo.  IV.  cap.  1 17.  reducing  the  Stamp  Duties 
on  Re-conreyances  of  Mortgages,  &c.^  to  which  are  added.  Notes  of  Cases 
dedded  on  the  Stamp  Laws  in  general  <  with  References  to  the  Statutes  44 
(3eo.  HI.  c.  98,  and  48  Geo.  III.  c.  149 ;  shewing  the  present  and  prior 
Duties;  together  with  Practical  Instructions  how  to  get  Paper  or  Parch • 
ment  stam]^  ^  Allowance  of  Stamps ;  Pa>ccedings  where  too  much  or  too 
little  Duty  has  been  paid»  on  taking  out  Probates  and  Letters  of  Administra- 
tion ;  Regulations  for  obtaining  a  Return  o£  Duty  on  Probates  and  Letters 
of  Administration  ;  and  how  to  fill  up  Legacy  Receipts,  pass  them  through 
the  Office,  and  get  them  stamped ;  with  a  Digested  Index.  By  Walter  J. 
/mpeyt  Esq*  of  tlie  Inner  Temple,  Editor  of  Gilbert's  Law  of  Distresses  and 
Hepleyin.    In  I  Vol.  12mo.   Price  6#»— or  with  Supplement,  7#.  6d,  boards. 

2.  HAWKINS'S  PLEAS  of  the  CROWN.— A  Treatise  of  the  Pleas  of 
the  Croifn,  or  a  System  of  the  principal  Matters  relating  to  that  Subject,  di» 
gested  under  proper  heads,  in  two  BcK)ks.  By  W.  Hauiint^  Serjeant  at  Law. 
The  eighth  Edition,  revised  and  corrected,  with  the  Statutes  and  Cases 
brought  down  to  the  present  Time.  By  Jnhn  Curw^d,  Esq.  Barrister  at  Law. 
2  Vols,  royal  870.    Price  2i.  16j.  boards. 

9.  PRIVATE  BILLS ^PRACTICAL  INSTRUCTIONS  on  the  PAS- 
SING of  PRIVATE  BILLS  through  both  HOUSES  of  PARLIAMENT, 
ooutaining  the  standing  Orders  of  Lords  and  Commons ;  arranged  according 
to  the  different  Stages  of  the  Bills  to  which  they  respectively  apply :  together 
with  Forms  for  all  Documents  required  by  Parliament.  By  a  Parttamentary 
jtgent. 

» 

4.  WATKINS  on  COPYHOLDS.— A  new  Edition ,^orrected  and  much 
enlarged 'with  Notes  and  Appendix  of  Forms,  with  the  Cases  brought  down  to 
the  present  time.  By  Thxmias  Coveairy,  Elsq.  of  Lincoln's  Inn,  Barrister  at 
Law. 

**  Mr.  Watkins's  Treatise  of  Copyholds  contains  noariy  every  thing 
that  is  useful ;  and  it  is  hardly  too  much  to  say  of  It,  tha't  it  is  one 
of  the  best  practical  books  in  the  Law." — See  Prttton  m  AUtracii, 
vol.L  p.  22s. 

5.  COURTS  OF  EQUITY  IN  MATTERS  OF  FRAUD. -A  General 
TREATISE  on  the  PRINCIPLES  and  PRACTICE  by  which  COURTS 
of  EQUITY  are  guided  as  to  the  Prevention  or  remedial  Correction  of 
FRAUD :  whether  under  the  Prescriptive  or  Statutory  Jurisdiction  of  such 
Courts ;  and  whether  sitting  in  Eqi^ty,  or  in  Bankruptcy  ;  or  by  virtue  of 
a  specially  delegated  Power  of  Administration,  as  in  Cases  of  Lunacy.  To- 
gether with  numerous  incidental  Notices  of  Collateral  Points,  botii  of  Law 
andEqmtv.  By  J.  E.  Hotrenden,  Esq.  of  Gray's  Inn,  Barrister  at  Law.  2 
vols,  royal  Svo, 


Law  Books  just  published  by  R.  Phenty. 

6.  EXCHEQUER  REPORTS.— REPORTS  of  GASES  in  the  COURT 
of  EXCHEQUER,  at  Law  and  in  Eqnitj,  and  in  the  Exchequer  Chamber 
in  Eqoitj  and  in  Error,  in  Easter  and  Trinity  Tenn,  5  Geo.  IV.  By  7*. 
M*Ckla9ul^  Esq.  Barrister  at  Uw.  Vol.  I.  Part  lU.  Price  7«.  ^d.  To  be 
eornHnmed, 

7.  NISI  PRIUS  REPORTS.— In  contboadon  of  STARKIE'S  RE- 
PORTS OF  CASES  argued  and  mled  at  NISI  PRIUS,  in  the  Courts  of 
KINO'S  BENCH  apd  COMMON  PLEAS,  and  on  the  OXFORD  CIRCUIT ; 
with  Notes.  By  F.  A,  Carringtom,  Esq.  Barrister  at  Law.  Vol.  I.  \L  5», 
boards. 

Notes  are  added  to  these  Reports,  in  order  to  conreya  practical 
knowledge  of  Nisi  Prius  and  Ciimind  Law  to  such  Counsel  and 
Attomies  as  hare  not  bad  an  opportunity  of  constantly  attending 
Courts  for  a  series  of  years  to  gain  the  experience  for  themselves. 
They  will  be  continued  regularly. 

8.  CRIMINAL  PLEADING.— Nummary  of  the  Law  lelatire  to  Plead-' 
ing  and  Eridence  in  Criminal  Cases,  ^th  Precedents  of  Indictments,  &c. 
and  the  Eridence  necessary  to  support  them.  By  F.  Arehhold^  Esq.  of  Lan- 
coln'slnn.  Barrister  at  Law.  Seoon4  Edition,  with  considerable  Additions 
and  Alterations.    Mb.  boards. 

9.  ARCHBOLD'S  FORMS  and  ENTRIES.— A  Collection  of  tiie  Forma 
and  Entries,  which  occur  in  Practice  in  the  Courts  of  King's  Bench  and  Com- 
mon Pleas,  in  Personal  Actions  and  ejectment  By  John  Frederick  Archboid, 
Esq.  of  Lincoln's  Inn,  Barrister  at  Law.    \7t,  6d,  boards. 

10.  PREDECENTS  IN  CONVEYANCING.— A  Selection  of  PrecedenU 
from  the  best  modem  Manuscript  Collections,  and  Drafts  of  actual  Practice, 
with  General  Common  Forms,  and  Variations  adapted  to  all  the  Circum- 
stances usually  occurring ;  forming  a  System  of  Conreyancing ;  with  Dis- 
serUtions  and  Practical  Notes.  By  ^.  M.  Bytkewood,  Esq.  of  Lincoln's 
Inn.— Vols.  I.  II.  and  III.  Price  31. 6e.  boards. 

11.  LAW  of  DISTRESS  and  REPLEVIN.— The  Law  and  Practice  of 
Distresses  and  Reiilerins.  By  the  late  Lord  Chief  Baron  Gilbbkt.  The 
Fourth  Edition,  carefully  revised,  and  the  Modem  Statutes  and  Decisions 
added.  To  which  is  annexed  a  Practical  Appendix,  contaimng  Directions 
from  the  Seizure  to  the  Sale  of  a  Distress ;  together  with  Precedents  of 
Pleading,  and  Bills  of  Costs  in  Repleyin.  By  W,J.  Impey,  Esq.  of  the  Inner 
Temple.    lOs.  6d.  boards. 

12.  BEAMES'S  COSTS  in  EQUFIY.— A  Summary  of  the  Doctrine  of 
Costs  in  Courts  of  Equity,  deduced  from  the  leading  Cases.  BjJokMBeames, 
Esq.  of  Lincoln's  Inn,  Barrister  at  Law.    Price  1^.  boards. 

13.  A  NEW  TABLE  OF  COSTS  for  Attomey  and  Agent  in  the  King's 
Bench  and  Common  Pleas,  on  behalf  of  PlaintiA  and  Defendants,  with 
char^  under  rarious  public  improrement  acts,  for  compensation  and  loss 
on  new,  and  trial  by  jury,  as  taxed  by  the  proper  officers.  Also  Proceed- 
ings in  Error,  Fines,  Recoveries,  Habeas  Corpus,  Scire  Facias,  Supersedeas, 
&c  &c.  &c.  Together  with  Costs  in  the  Insolrent  Debtors'  Coiurt,  and  Costs 
of  Appeal  on  Wager  of  Battie.  By  R.  Uoyd,  Gent.  In  one  rol.  8vo.  price 
lOe.  6d. 

14.  PARLIAMENTARY  COSTS^A  new  Table  of  CosU  in  Parliament, 
Chancery,  and  the  Exchequer;  including  CouFeyandng,  Bankruptcy,  and 
Lunacjr ;  also  Appeals  from  the  Colonies  and  the  Court  of  Chancery,  with 
Costs  m  Error,  from  the  King's  Bench  to  the  Hoose  of  Lords,  &c.&c.  By 
JL  Lhydf  Solicitor,  and  Master  Extraordinary  in  Chancery.  In  1  toL 
Price  i4#.  boards.  -^ 
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